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EXCHEQUER  OF  PLEAS,  MICHAELMAS  TERM,  3  WILL.  IV. 


MEMORANDA. 

XN  the  early  part  of  this  term,  died  the  Right  Honorable     ^     °^* 
CharleSy  Lord  Tenierden,  Lord  Chief  Justice  of  the  Court 
o{  King's  Bench,  having  presided  in  that  Court  since  No- 
vember, 1818. 

He  was  succeeded  by  Sir  Thomcu  Denman,  Knight,  his 
Majesty's  Attorney-General,  who  was  called  to  the  degree 
of  Serjeant*at-Law,  and  gave  rings  with  the  motto — "  Lex 
omnibus  una;'  and,  on  the  8th  day  o{ November,  was  sworn 
into  his  office,  before  the  Lord  High  Chancellor,  and  took 
his  seat  on  the  bench  on  the  following  day. 

Sir  WilUam  Home,  Solicitor-General  to  his  Majesty, 
succeeded  to  the  office  of  Attorney-General;  and  John 
Campbell,  of  Lincoln's  Inn,  Esquire,  one  of  his  Majesty's 
Counsel,  was  appointed  Solicitor-General  to  his  Majesty, 
and  was  knighted* 

On  the  first  day  of  this  term,   John  Beames,  Robert 
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REGUL^  OENERALES, 

Mounsey  Rolfe,  and  Clement  Tudway  Swansion,  of  Lin- 
coln's Inn,  Esquires,  and  Henry  Hall  Joy,  of  the  Inner 
Temple,  Esquire,  having  been,  during  the  preceding  vaca- 
tion, appointed  his  Majesty's  Counsel  learned  in  the  Law, 
were  called  within  the  bar,  and  took  their  seats  accord- 
ingly. 


REGULiE  GENERALES. 


Writ  to  contain 
the  name  of  all 
the  defendants 
in  the  action. 


It  is  ordered,  That  every  writ  o(  summons,  capias, 
and  detainer,  shall  contain  the  names  of  all  the  defendants, 
(if  more  than  one),  in  the  action;  and  shall  not  contain  the 
name  or  names  of  any  defendant  or  defendants  in  more 
actions  than  one  (a). 


Fees. 


2.   It  is  further  ordered.  That  the  following  fees 
shall  be  taken : — 


For  signing  all  writs  for  compelling  an  appear- 
ance, whether  of  summons,  distringas,  ca^ 
pias,  or  detainer,  whether  the  same  shall  be 
the  first  writ  or  an  alias  or  pturies  writ,  and 
whether  the  same  shall  issue  into  the  same 
county  as  the  preceding  writ,  or  into  a  differ* 

ent  county •     •     .    0 

For  sealing  the  same •    0 

For  entering  an  appearance  for  every  defendant.    0 
Unless  an  appearance  shall  be  entered  for  more 
than  one  defendant  by  the  same  attorney,  and 
in  that  case  for  every  additional  defendant.  •     0 


2 
0 
i 


6 

7 
0 


0    4 


DayoTierfice         3.  It  IS  FURTHER  ORDERED,  That  the  pcrsou  Serving  a 

(a)  These  rules  are  made  in  pursuance  of  the  stat.  2  Will.  4,  c.  39, 
s.  14, 
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writ  of  summons  shall,  within  three  days  at  least  after  such  to  be  indorsed 
service,  indorse  on  such  writ  the  day  of  the  week  and  month 
of  such  service,  otherwise  the  plaintiff  shall  not  be  at  li- 
berty to  enter  an  appearance  for  the  defendant  according 
to  the  statute;  and  every  affidavit  upon  which  such  an  ap- 
pearance shall  be  entered  shall  mention  the  day  on  which 
such  indorsement  was  made. 

4.  It  is  further  ordered,  That  the  Sheriff  or  other  Dayof  execu- 
officer  or  person  to  whom  any  writ  of  capias  shall  be  direct-  j^^gj  ^l  J.^1 
ed,  or  who  shall  have  the  execution  and  return  thereof,  J^"- 
shall,  within  six  days  at  the  least  after  the  execution  there- 
of, whether  by  service  or  arrest,  indorse  on  such  writ  the 

true  day  of  the  execution  thereof,  and,  in  default  thereof, 
shall  be  liable  in  a  summary  way  to  make  such  compensa- 
tion for  any  damage  which  may  result  from  his  neglect,  as 
the  Court  or  a  Judge  shall  direct. 

5.  It  is  further  ordered.  That  R.  2  of  H.  T.  IS^^^  Ruie2,H.  t. 
shall  be  applicable  to  all  writs  of  summons,  distringas,  ca-  ^^  new'^rits!^  * 

j)ias,  and  detainer,  issued  under  the  authority  of  the  said 
act,  and  to  the  copy  of  every  such  writ  (a). 

6.  It  is  FURTHER  ORDERED,  That  any  alias  or  pluries  writ  Aiiatdxi^piuriet 
of  summons  may,  if  the  plaintiff  shall  think  it  desirable,  be  di"ectIdYnto 

.  issued  into  another  county,  and  any  cdias  or  pluries  writ  of  **^^®^  counties. 
capias  may  be  directed  to  the  Sheriff  of  any  other  county, 
the  plaintiff  in  such  case  upon  the  alias  or  pluries  writ  of  porm  of. 
summons  describing  the  defendant  as  late  of  the  place  of 
which  he  was  described  in  the  first  writ  of  summons,  and 

'  upon  (he  alias  or  pluries  writ  of  capias  referring  to  the 
preceding  writ  or  writs  as  directed  to  the  Sheriff  to  whom 
they  were  in  fact  directed. 

7.  It  is  further  ordered.  That  the  aUas  or  pluries  AUat  or  phmft 

summons. 
(«)  Vi(le2C.&J.  199. 
b2 
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writ  of  summons  into  another  county  shall  be  in  the  fol- 
lowing form^ 

William  the  Fourth  &c. 

To  C  D.,  of ,  in  the  county  of ,  late  of » 

in  the  county  of  [original  eouniy.'] 
We  command  you,  as  before  [or  often]  we  have  com- 
manded you  &C.  [as  in  the  writ  of  summons  No.  1  in  the 
schedule  of  the  said  act  (a).] 

And  that  the  alias  and  pluries  writ  of  capias  shall  be  in 
the  following  form — 

William  the  Fourth  &c. 

To  the  Sheriff  of 

juns  or  pUrUs       Ws  commaud  youy  as  heretofore  we  have  commanded 

the  Sheriff  of ,  that  you  omit  not  &c.  [as  in  the  writ 

of  capias  No.  4,  in  the  schedule  of  the  said  act  (a).] 


capiat. 


Non  omjtiat  8.  It  IS  FURTHER  ORDERED,  That  in  cvcry  writ  otdistrin- 

^trinlls  without  gos  issucd  Under  the  authority  of  the  said  act,  a  non  omit- 
tas  clause  may  be  introduced  by  the  plaintiff  without  the 
payment  of  any  additional  fee  on  that  account. 


fee. 


Name  of  attor-        9,  Ix  IS  FURTHER  ORDERED,  That  when  the  attorney  ac- 

nej  in  the  conn-  n  .       ,  •      «    n  « 

try  to  be  indort-  tually  suuig  out  any  wnt  shall  sue  out  the  same  as  agent 
tifciraTname  of  ^^^  ^^  attorney  in  the  country,  the  name  and  place  of  abode 
«s«n^  of  such  attorney  in  the  country  shall  also  be  indorsed  upo^ 

the  said  writ* 

Writ  irregular  10.   It  IS  FURTHER  ORDERED,  That  if  the  plaintiff  or  hlS 

want"of  indorse'  attorney  shall  omit  to  insert  in  or  indorse  on  any  writ  or  copy 

nenti.  thereof  any  of  the  matters  required  by  the  said  act(A)  to  be 

by  him  inserted  therein  or  indorsed  thereon,  such  writ  or 

(a)  2  WiU.  4,  c.  39.  (6)  lb.  8. 12,  and  Sch. 
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eopy  thereof  shall  not  on  that  account  be  held  voici,  but 
may  be  set  aside  as  irregular  upon  application  to  be  made 
to  the  Court  out  of  which  the  same  shall  issue,  or  to  any 
Judge. 

^     11.   It  18  FURTHER  ORDERED,   That  Upon  all  writs  of  Ca-   DecUring  de 

pias,  where  the  defendant  shall  not  be  in  actual  custody,  the  defendant  not 
plaintiff  at  the  expiration  of  eight  days  after  the  execution  S*y*^c«fZ!^ 
of  the  writ,  inclusive  of  the  day  of  such  execution,  shall  be 
at  liberty  to  declare  de  bene  esse  in  case  special  bail  shall 
not  have  been  perfected.     And  if  there  be  several  defen-  Where  one  ar- 
dants,  and  one  or  more  of  them  shall  have  been  served  ©'tbeni  served. 
only  and  not  arrested,  and  the  defendant  or  defendants  so 
served  shall  not  have  entered  a  common  appearance,  the 
plaintiff  shall  be  at  liberty  to  enter  a  common  appearance 
for  him  or  them  and  declare  against  him  or  them  in  chief, 
and  de  bene  esse  against  the  defendant  or  defendants  wlio 
shall  have  been  arrested  and  shall  not  have  perfected  spe- 
cial bail  (a). 

12.  It  is  further  ordered.  That  in  case  the  time  for  where  time  to 
pleading  to  any  declaration,  or  for  answering  any  plead-  JJrefiftJr'ioih 
ings,  shall  not  have  expired  before  the  10th  day  of  Au-  ^^g^^*  the 
gust  m  any  year,  the  party  called  upon  to  plead,  reply,  be  reckoned 
&c.,  shall  have  the  same  number  of  days  for  that  purpose  j^**™  the  decU- 
after  the  24th  day  of  October  as  if  the  declaration  or  pre-  'f^^*!*  &c,  had 

'  ^  '^  then  been  de- 

ceding  pleading  had  been  delivered  or  filed  on  the  24th  of  livered. 
October;  but  in  such  cases  it  shall  not  be  necessary  to  No  further  rule 

to  plead. 

have  a  second  rule  to  plead,  reply,  &c.  (a). 

13.  It  is  further  ordered,  That  in  case  a  Judge  shall  if  order  to  re- 
have  made  an  order  in  the  vacation  for  the  return  of  any  JlJy'on'bB  made" 
writ  issued  by  authority  of  the  said  act,  or  any  writ  of  ca«  *  '"*«  of  Court, 
sa.^Ji.fa.,  or  elegtt  on  any  day  in  the  vacation,  and  such  attachment  may 


(a)2WaL4,c.39,  8.11. 
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order  shall  have  been  duly  served^  but  obedience  shall  not 
have  been  paid  thereto,  and  the  same  shall  have  been  made 
a  rule  of  Court  in  the  term  then  next  following,  it  shall  not 
be  necessary  to  serve  such  rule  of  Court,  or  make  aiiy 
fresh  demand  of  performance  thereon;  but  an  attachment 
shall  issue  forthwith  for  disobedience  of  such  order,  whe- 
ther the  thing  required  by  such  order  shall  or  shall  not 
have  been  done  in  the  mean  time  (a). 


Writs  issued 
without  autho' 
rity  of  attorney 
whose  name  is 
indorsed  to  be 
stayed. 


14.  It  is  further  ordered.  That  if  any  attorney  shall, 
as  required  by  the  said  act,  declare  that  any  writ  of  sum- 
mons or  writ  o{  capiaSy  upon  which  his  name  is  indorsed, 
was  not  issued  by  him  or  with  his  authority  or  privity,  all 
proceedings  upon  the  same  shall  be  stayed  until  further 
order  {b). 


Title  of  decla- 
ration. 


15.  It  is  further  ordered.  That  every  declaration  shall 
in  future  be  intituled  in  the  proper  Court,  and  of  the  day 
of  the  month  and  year  on  which  it  is  filed  or  delivered, 
and  shall  commence  as  follows — 


Commencement 
by  summons. 


Declaration  after  Summons. 

[  Venue.]  A.  B.  by  E.  F.  his  attorney  [or,  in  his  own 
proper  person]  complains  of  C  /).,  who  has  been  sum* 
moned  to  answer  the  said  A.  B.  &c. 


Declaration  after  Arrest  where  the  Party  is  not  in  Custody. 
Commencement  [  Fenue.]  A.  B.  by  E.  jF.  his  attorney,  [or,  in  his  own 
crt/wVwThe^e^"  proper  person]  complains  of  C  /).  who  has  been  arrested 
defendant  is  not  ^t  the  suit  of  the  Said  A.  B.  &c. 

in  custody. 

Declaration  where  the  Party  is  in  Custody. 
Commencement  .     \Venue.']  A.  B.  by  JE.  F.  his  attorney  [or,  in  his  own 
tion  on  capiat     proper  person]  complains  of  C.  D.  being  detained  at  the 

(a)  See  Stat.  2  Will.  4y  c.  39,  s.  16,  {h)  2  Will.  4,  c.  39,  a.  17- 
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suit  of  the  said  A.  B.  in  the  custody  of  the  Sheriff  [or,  the  where  defen- 
Marshal  of  the  MarskcUsea  of  the  Court  of  A".  B.,  or  the  tody. 
Warden  of  the  Fleet.} 

Declaration  after  the  Arrest  of  one  or  more  Defendant  or 
Defendants  and  where  one  or  more  other  Defendant  or 
Defendants  shall  have  been  served  only  and  not  arrested. 

[Venue.']   A.  B.  by  E.  F.  his  attorney  [or^  in  his  own  Commencement 
proper  person]  complains  of  C.  /).,  who  has  been  arrested  against  geverai 
at  the  suit  of  the  said  A.  B.  [or,  being  detained  at  the  suit  ^f^^om  haT* 
of  the  said   A.  J5.,  as  before,]  and   of  G.  H.^  who  has  been  arrested 

,  ,       t*  •  •  •  1     .<     ""^  *b®  others 

-been  served  with  a  writ  of  captas  to  answer  the  said  A.  served. 
B.  &c. 

And  that  the  entry  of  pledges  to  prosecute  at  the  con-  Pledges  aucou- 
elusion  of  the  declaration  shall  in  future  be  discontinued. 


II. 

It  is  ordered^  That  the  writ  of  capias  and  distringas  Wriu  into  the 
which  shall  hereafter  be  issued  out  of  the  Superior  Courts  tine  of  i*a«cai- 
oflawat  Westminster  into  the'counties  palatine  of  Lan-  '^a°d^«^*^«- 
caster  or  Durham  shall  be  directed  to  the  Chancellor  of 
the  county  palatine  of  Lancaster  or  his  deputy  there,  or  to 
the  Bishop  of  Durham  or  his  Chancellor  there,  and  shall 
be  in  the  following  form — 

Writ  of  Distringas. 
William  the  Fourth,  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster 
or  his  deputy  there  [or,  •'  To  the  Reverend  Father  in 

God ,  by  divine  providence^  Lord  Bishop  of  Dur- 

ham,  or  to  his  Chancellor  there,"]  greeting — We  coni- 
xnand  you  that  by  our  writ  under  the  seal  of  our  said 
county  palatine,  to  be  duly  made  and  directed  to  the 
Sheriff  of  our  said  county  palatine,  you  command,  the 
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said  Sheriff  [or,  if  in  Durham,  that  by  our  writ  under 
the  seal  of  your  bishoprick,  to  be  duly  made  and  direct- 
ed to  the  Sheriff  of  the  county  of  Durham,  you  cause  the 
said  Sheriff  to  be  commanded],  that  he  omit  not  by  rea- 
son of  any  liberty  in  his  bailiwick,  but  that  he  enter  the 
same,  and  distrain  upon  the  goods  and  chattels  of  C  D* 
for  the  sum  of  40«.  in  order  to  compel  his  appearance  in 

our  Court  of to  answer  A.  B.  in  a  plea  of  trespass 

on  the  case  [or,  debt,  or  as  the  ca$e  may  be],  and  how  he 
shall  execute  that  our  writ  he  make  known  to  us  in  our 

said  Court  on  the day  of now  next  ensuing. 

Witness ,  at  Westminster,  the day  of ,  in 

the year  of  our  reign. 

Notice  to  be  subscribed  to  the  foregoing  Writ. 

In  the  Court  of . 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant* 
Mr.  C.  D. 

Take  notice  that  I  have  this  day  distrained  on  your 
goods  and  chattels  in  the  sum  of  40s.  in  consequence  of 
your  not  having  appeared  in  the  said  Court  to  answer  to  the 
said  A.  B.  according  to  the  exigency  of  a  writ  of  summons, 

bearing  teste  on  the day  of ,  and  that  in  defiiult 

of  your  appearance  to  the  present  writ  within  eight  days 
inclusive  after  the  return  hereof,  the  said  A*  B.  wiU  cause 
an  appearance  to  be  entered  for  you,  and  proceed  thereon 
to  judgment  and  execution,  or  [if  the  defendant  be  subject 
to  outlawry]  will  cause  proceedings  to  be  taken  to  outlaw 
you. 

Writ  of  Copies. 

WiUiam  the  Fourth  &c. 

To  the  Chancellor  of  our  county  palatine  of  Lancaster, 
or  his  deputy  there,  [or,  "  To  the  Reverend  Father  in 

God ,  by  divine  providence  Lord  Bishop  of  Dur- 

ham,  or  to  his  .Chancellor  there,"]  greeting — We  com- 
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mand  you  that  by  our  writ  under  the  seal  of  our  said 
county  palatine  to  be  duly  made  and  directed  to  the 
Sheriff  of  our  said  county  palatine,  you  command  the 
said  Sheriff  [or,  if  in  Durham,  that  by  our  writ  under 
the  seal  of  your  bishoprick,  to  be  duly  made  and  direct « 
ed  to  the  Sheriff  of  the  county  of  Durham,  you  cause  the 
said  Sheriff  to  be  commanded  that  he  omit  not  by  rea- 
son of  any  liberty  in  his  bailiwick,  but  that  he  enter  the 

same,  and  take  C  Z>.,  of ,  if  he  shall  be  found  in  his 

bailiwick,  and  him  safely  keep  until  he  shall  haye  given  him 
bail  or  make  deposit  with  him  according  to  law  in  an  ac- 
tion on  promises,  [or,  of  debt  &c.]  at  the  suit  of  A.  B.,  ot 
until  the  said  C.  D.  shall  by  other  lawful  means  be  dis- 
charged from  his  custody:  And  that  he  further  command 
him,  that,  in  execution  thereof,  he  do  deliver  a  copy  thereof 
to  the  said  C.  Z)./  and  that  the  said  writ  do  require  the  said 
C.  D.  to  take  notice,  that  within  eight  days  after  execution 
thereof  on  him,  inclusive  of  the  day  of  such  execution,  he 
should  cause  special  bail  to  be  put  in  for  him  in  our  Court 

of to  the  said  action;  and  that,  in  default  of  his  so 

doing,  such  proceedings  may  be  had  and  taken  as  are 
mentioned  in  the  warning  thereunto  written  or  indorsed 
thereon;  and  that  he  further  command  the  said  Sheriff, 
that,  immediately  after  the  execution  thereof,  he  do  return 
that  writ  to  our  said  Court,  together  with  the  manner  in 
which  he  shall  have  executed  the  same,  and  the  day  of 
the  execution  thereof:  or  that,  if  the  same  shall  remain  un- 
executed, then  that  he  do  so  return  the  same  at  the  expir- 
ation of  four  calendar  months  from  the  date  thereof,  or  soon- 
er if  he  shall  be  thereto  required  by  order  of  the  said  Court, 

or  by  any  Judge  thereof.     Witness ,  at  Westminster, 

the day  of . 

Memorandum  to  be  subscribed  to  the  Writ. 

N.  B.  This  writ  is  to  be  executed  within  four  calendar 
months  from  the  date  hereof,  including  the  day  of  such 
date,  and  not  afterwards. 
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fVaming  to  the  Defendant. 

h  If  a  defendant,  being  in  custody,  shall  be  detained  on 
this  writ,  or  if  a  defendant,  being  arrested  thereon,  shall  go 
to  prison  for  want  of  bail,  the  plaintiff  may  declare  against 
such  defendant  before  the  end  of  the  term  next  after  such 
detainer  or  arrest,  and  proceed  thereon  to  judgment  and 
execution. 

2*  If  a  defendant,  being  arrested  on  this  writ,  shall  have 
made  a  deposit  of  money  according  to  the  stat.  7  &  8  Geo. 
4,  c.  71,  and  shall  omit  to  enter  a  common  appearance  to 
the  action,  the  plaintiff  will  be  at  liberty  to  enter  a  com- 
mon appearance  for  the  defendant,  and  proceed  thereon 
to  judgment  and  execution. 

S.  If  a  defendant  having  given  bail  on  the  arrest  shall 
omit  to  put  in  special  bail  as  required,  the  plaintiff  may 
proceed  against  the  Sheriff  or  on  the  bail  bond. 

4,  If  a  defendant,  having  been  served  only  with  this  writ 
and  not  arrested  thereon,  shall  not  enter  a  common  appear- 
ance within  eight  days  after  such  service,  the  plaintiff  may 
enter  a  common  appearance  for  such  defendant,  and  pro- 
ceed thereon  to  judgment  and  execution. 


Imdorsements  to  be  made  on  the  JVrii  of  Capias. 

Bail  for  £ ,  by  affidavit. 

Or, 

Bail  for  £ »  by  order  [mamiMg  tie  Jmdge  mmUmg  the 

otrdur]  dated  the day  of * 

This  writ  was  issued  by  £•  F.  of ,  attorney  for  tbe 

plaintifi'  [ur  plaintiffs]  within  named. 
Or, 
This  writ  was  issued  in  person  by  the  plaintiff  within 
named  \menHim  tke  eiiy  or  pmrisAt  ^f»d  also  tie  Mme  of 
jJkekamiet^sirtH^mmdmmmker^tkeiomseofiAeptmimiig^s 
restdenccy  if  any  smck  iAere  kfS\ 

(Signed  ^  all  tJke  JmdgtsJ) 
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EXCHEQUER  CHAMBER. 


Harvey  v.  French.  .^^ 

1832. 

{In  Error  from  the  Court  of  Exchequer.)  ^ ^ — ^ 

lilBEL.— The  declaration  contwned  seven  counts.  ^w"*5°l'"' 

bei  stated  that 

The  fifth  count  stated  that  the  defendant  (below)  falsely,  defendant  pub- 

•  1      11  t         1-   .        1      <■*  1  •  ■■        «  f  t      Mshcd  a  false  U- 

wickedly,  and  maliciously  did  compose,  pnnt,  and  pubushy  bei  of  and  con- 
and  cause  and  procure  to  be  composed,  printed,  and  publish-  ^UJ^"^^  ^, 
ed,  in  a  certain  newspaper,  a  certain,  false,  scandalous,  taming,  amongst 

*^  *^     '  '  .1.1    ®****'  tilings,  the 

malicious,  and  defamatory  Ubel,  of  and  concerning  the  said  faise.&c.,matt«r 
plaintiff  (below),  containing,  amongst  other  things,  the  false,  bg  tiie  piaintSr, 
scandalous,  malicious,  defamatory,  and  libellous  matter  fol-  !?xhl*cateniir^" 
lowing,  of  and  concerning  the  said  plaintiff  (below),  that  is  to  ietters.— Tiie 
say:  "  Threatening  letters. — The  Middlesex  Grand  Jury  Grand  Jury  have 
have  returned  a  true  bill  against  a  gentleman  of  some  proper-  y^^i^^nst  T** 
ty,  named  i^r^ncA,"  (meaning  the  said  plaintiff  below),*'  with  gentleman  of 
this^  that  the  said  plaintiff  (below)  will  verify  that  the  said  named  FrencV' 
defendant  (below)  thereby  then  and  there  meant  to  insi-  ^d^iSntifff) 
nuate  and  have  it  understood,  that  the  said  plaintiff  (below)  |J,e^J|Jii***iiim?ff 
had  been  suspected  to  have  been,  and  had  been,  guilty  of  wiii  verify  tiiat 
the  offence  of  sending  a  letter,  without  any  name  or  sig-  dam  tiiereby  ' 
nature  thereto  subscribed,  directed  to  one Trotter,  J^f"  !?**,*f'' 

'  '   meant  to  insinu- 

threatening  to  kill  and  murder  the  said Trotter ,  a,  ateandhaveit 

,  .  n    I  I  •  1  •  1  •  understood,  that 

subject  oi  the  realm,  with  a  view  and  mtent  to  extort,  to  the  said  plaintiff 

wit,  at  Westminster  aforesaid,  in  the  county  aforesaid.'*  ^te*d*ohate 

The  sixth  count  was  similar  to  the  fifth,  slightly  varying  *>««"»  *o^  ^^\ 

the  statement  of  the  publication.  the  offence  of 

At  the  trial,  a  general  verdict  was  found  for  the  plain-  wUholu  any  " 

tiff  below,  and  judgment  having  been  entered  up  accord*  "u™*h°e"io"*" 

ingly,  a  writ  of  error  was  brought.  subscribed,  di- 

rected to  one 

Trotter, 

threatening 

to  Icill  and  murder  the  said Trotter,  a  subject  of  the  realm,  with  a  view  and  intent  to  extort:" 

— Held,  first,  that  the  innuendo  at  the  conclusion  of  the  count  was  bad ;  and  secondly,  that  the  mat- 
ter was  libellous  without  such  innuendo,  which  might  be  rejected  as  surplusage. 
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Rxek.  Chamber,      Piatt,  foF  the  plaintifT  iD  error. — Where  the  libellous 
1832.  . 

quality  of  the  words  is  derived  from  circumstances  extrin- 
sic of  the  words  themselves,  the  connection  with  those 
circumstances  must  be  shewn  by  introductory  averment  of 
the  facts;  by  shewing  that  the  libel  related  to  the  facts 
averred;  and  connecting  them  together  by  innuendo,  if 
necessary.  In  Barhams  case  (a),  the  words  were — 
*  *  Master  Barham  did  bum  my  barn ;"  innuendo — "  a  bam 
filled  with  corn;*'  and  it  was  there  held  that  the  innuendo 
was  bad,  because  it  was  not  an  explanation  of  what  was 
said  before,  but  an  addition  to  it.  The  latter  part  of  the 
doctrine  laid  down  in  Barhams  case,  that  words  are  to  be 
taken  in  mitiorisensu^htis  been  since  overruled;  but  the  doc- 
trine, that  words  cannot  be  extended  by  innuendo,  was  ful- 
ly recognised  in  the  case  o{Rex  y.Hame  (b) ;  and  the  rule  is 
there  laid  down,  that  an  innuendo  means  nothing  more  than 
the  words  *'  id  est,'*  "  scilicet,^  or  **  meaning,**  or  **  afore- 
said," as  explanatory  of  a  subject-matter  sufficiently  ex- 
pressed before;  and  that  it  cannot  extend  the  sense  of  the 
expressions  in  the  libel,  unless  something  is  put  upon  the 
record  for  it  to  explain.  Now  to  apply  that  doctrine  to  the 
present  case ;  it  is  alleged  by  this  innuendo,  *^  that  the 
defendant  meant  to  insinuate,  that  the  plaintiff  bad  been 
guilty  of  sending  a  letter  without  any  name  thereto  sub- 
scribed, directed  to  one Trotter,  threatening  to  kill 

and  murder  the  said Trotter.*'    Now,  if  it  had  been 

averred  in  the  former  part  of  this  count,  that  such  letter  had 
been  sent  to  Trotter,  &c.,  and  the  count  had  gone  on  to 
aver  that  this  libel  was  published  of  and  concerning  such 
letter,  and  of  and  concerning  the  plaintiff,  that  would  have 
been  sufficient  to  connect  the  libel  with  the  prefatory  aver- 
ment, and  then  the  innuendo  would  properly  have  explain- 
ed that.  The  same  rule  applies  to  the  words  "  of  and  con- 
cerning,** in  a  libel,  as  to  a  colloquium  in  verbal  slander. 

(n)  4  Rep.  20  a.  (h)  Coirp.  684. 
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There  it  is  necessary  to  aver  not  only  the  previous  matter,  Exch.  chambert, 
but  that  the  words  were  spoken  '*  of  and  concerning**  that 
matter.     Hawkes  v.  Hawkey  (a)  was  a  stronger  case  than 
this,  because  in  that  case  there  was  a  prefatory  averment, 
"  that  the  defendant  had  put  in  his  answer  on  oath  to  a  bill 
filed  against  him,"  and  all  that  was  wanting  was  the  statement 
o{  A  colloquium  of  and  concerning  the  answer;  for  the  innu- 
endo was,  *'  thereby  meaning  and  insinuating, that  the  plain- 
tiff had  perjured  himself  in  what  he  had  sworn  in  his  afore- 
said answer  to  the  bill  so  filed  against  him  ;**  so  that  the 
innuendo,  if  it  could  have  been  supported,  was  quite  large 
enough  to  impute  that  the  plaintiff  had  perjured  himself 
in  the  answer  mentioned  in  the  prefatory  averment.   In  the 
present  case  it  ought  to  have  been  predicated,  not  only  that 
such  letter  existed,  but  that  the  libel  was  of  and  concern- 
ing such  letter;    and  the  innuendo  cannot  supply  the 
want  of  such  averments.     HoU  v.  Scholefield{b),  Craft  v. 
Boite  (c).  Rex  v.  Marsden  {d).    In  the  case  of  Rex  v.  Al- 
derion,  cited  in  Rex  v.  Marsden^  the  information  contained 
every  thing,  except  the  very  words  "  of  and  concerning," 
and  it  was  decided  to  be  bad  for  want  of  those  words.  Hence, 
as  regards  the  letter,  and  the  imputation  contained  there- 
in, as  there  is  no  averment  that  any  such  letter  was  sent, 
and  that  the  libel  was  of  and  concerning  the  letter,  it  must 
be  taken  as  if  there  was  no  innuendo.     Therefore,  this 
count  must  be  read,  as  if  the  innuendo  was  not  contained  in 
it    Then  what  imputation  do  the  libellous  words  cast  on 
the   plaintiff?      "  Threatening  Letters — The  Middlesex 
Orand  Jury  have  returned  a  true  bill  against  a  gentleman 
of  some  property,  named  FrencK' — not  a  word  here  about 
sending  a  letter  threatening  to  kill  and  murder.     It  might 
be  for  a  nuisance,  or  an  assault.    Now,  although  the  rule  as 
to  what  is  actionable  in  actions  for  libel  is  more  extensive 


(a)  8  East,  427.  (f)  I  Witi.Saund.  243-4. 

(6)  6  T.  R.  694.  (rf)  4  M.  &  S.  164. 
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^«**^^***'»  than  in  actions  for  words,  it  does  not  follow  that  every 
offensive  statement,  or  every  statement  which  a  man  may 
not  like,  or  every  statement  of  matter,  which,  if  true,  might 
render  him  liable  to  be  sued  or  prosecuted,  is  necessarily  li- 
bellous. Thus,  to  publish  of  a  man,  that  a  bill  of  indictment 
for  an  assault  was  found  against  him,  would  not  be  action- 
able. [Taunton,  J. — Here  the  words  begin, "  Threatening 
Letters,"]— Yes,  but  how  do  they  relate  to  French  ?  They 
are  unmeaning  words — quite  unconnected  with  the  words 
that  follow.  There  is  nothing  here  to  shew  that  the  bill  re- 
ferred to  threatening  letters.  [Parke,  J. — Your  argument 
would  equally  apply  if  the  word  "  Murder"  had  been  there.] 
In  the  case  of  Lewis  v.  Clement  (a),  there  was  a  heading  to 
the  supposed  libel,  namely,  '*  Shameful  Conduct  of  an  At- 
torney;"  the  defendant  pleaded  a  justification  that  the  libel 
Was  a  true  report  of  certain  proceedings  in  the  Insolvent 
Debtors*  Court,  but  took  no  notice  of  the  heading.  The 
Jury  found  for  the  defendant  on  the  justification.  There 
was  afterwards  a  motion  for  judgment  non  obstante  vere- 
dicto, and  it  was  then  argued,  that  the  comment  which  was 
contained  in  the  title  was  warranted  by  the  facts  stated  in 
the  libel,  which  the  Jury  had  found  to  be  true ;  and  that  if 
the  facts  which  justified  the  title  were  a  legal  publication, 
it  would  follow,  that  the  comment  itself  was  equally  so.  But 
the  Court  held,  that  they  could  not  explain  the  heading  by 
what  followed,  and,  therefore,  that  the  pleas  were  bad* 
Then,  if  the  heading  is  not  to  be  explained,  by  what  fol- 
lows, in  favour  of  a  defendant,  neither  can  it  in  favour  of  a 
plaintiff*.  There  is  nothing  in  the  following  words  to  con- 
nect them  with  the  libel.  Then  if  the  words  "  Threatening 
Letters"  are  left  out,  what  is  there  here  to  shew  any  libel 
of  the  plaintiff'? 

White,  co«/r^.— This  is  not  an  innuendo,  but  asubstan- 
{n,  3  Barn.  &  AW.  702. 
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live  averment.     Secondly »  if  it  be  an  innuendo^  it  may  be  Exch.  Chamber^ 
rejected  as  surplusage;  and  then,  still  this  count  may  be  ^ 

sustained,  as  the  matter  is  libellous  in  itself.  First,  it  is  Hartbt 
not  an  innuendo,  but  a  substantive  averment  fFoolnoth  v.  French. 
Meadows  (a).  This  case  is,  distinguishable  from  Rex 
V.  Home,  as  this  is  an  averment,  and  not  merely  an  in- 
nuendo. [Tlndal,  C.  J. — What  is  the  difference?  In 
this  case  the  words  are,  "then  and  there  meant,'*  and 
in  the  other,  *'  then  and  there  meaning.^  Even  tak- 
ing this  to  be  an  innuendo,  and  therefore  bad  as  in- 
troducing new  matter,  it  may  be  rejected  as  surplus- 
age. Roberts  v.  Camden  (6).  There  Lord  Ellenborough 
says—"  For,  admitting  most  clearly,  that  new  matter  can- 
not be  introduced  by  an  innuendo,  yet,  where  such 
new  matter  is  not  necessary  to  support  the  action,  an 
innuendo  without  any  colloquium  may  well  be  rejected 
as  surplusage."  Then  the  question  is,  are  these  words 
libellous?  I  submit  that  they  clearly  are,  and  that  they 
may  be  read  together.  But  if  not,  is  it  not  a  libel  to  write 
of  a  gentleman,  that  a  Grand  Jury  have  found  a  true  bill 
against  him?  It  must  necessarily  be  taken  to  have  been  for 
some  indictable  offence,  for  some  offence  punishable  by  law. 
Not  only  imputing  an  offence,  but  imputing  any  want  of 
moral  virtue,  constitutes  a  libel.  Clement  v.  Chivis  (c).  So, 
in  Woodard  v.  Dowsing  (d),  it  was  held,  that,  in  written 
slander,  whatever  tends  to  bring  a  party  into  public  hatred 
and  disgrace,  is  actionable.  And  Mr.  Justice  Holroyd 
there  says,  that  which  tends  to  degrade  is  a  libel.  In 
Lord  Churchill  v.  Hunt  (e),  the  words  were  held  to  be 
libellous,  because  they  imputed  mere  want  of  feeling  and 
indecorum.     The  doctrine,  that  words  are  to  be  read  in 


(a)  5  East,  463.  (d)  2  Man.  &  Ryl.  74. 

(6)  9  East,  92.  (e)  1  Chitty's  Rep.  480. 

(c)  9  Bam.  &  Cress.  174. 
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EMsh,  Chamber,  mitiori  sensu,  has  been  long  since  exploded.  After  ver- 
dict, at  all  events,  it  must  be  taken  that  these  words  were 
"  of  and  concerning"  the  plaintiff;  and  it  is  clear  that  the 
words,  in  common  sense,  impute  that  the  Grand  Jury  have 
found  a  true  bill  against  the  plaintiff  for  sending  ''  threat- 
ening letters."  As  to  Hawkes  v.  Hawkey ^  and  Holt  v. 
Scholefield,  in  those  cases,  without  the  introductory  aver- 
ment, the  words  were  not  libellous.  In  Crq/l  v.  BoitCf 
the  count  might  have  been  said  to  be  bad  on  the  same 
grounds  a^  this;  but  Saunders,  who  argued  the  case^  did 
not  take  the  objection.  [Tindal,  C.  J.— Mr.  Serjt.  mi- 
liams  mentions  it  in  his  notes.]  The  words,  ''  The  Mid- 
dlesex Grand  Jury  have  returned  a  true  bill  against  a 
gentleman  named  French,''  are  libellous  alone,  but  taken 
with  the  words  ''  threatening  letters,"  are  most  clearly  so. 
No  person  reading  such  a  statement  in  the  newspapers 
could  understand  it  otherwise.  In  Smith  v.  Carey  (a),  the 
words  were,  ''  He  lives  by  swindling  and  robbing  the  pub- 
lic ;**  and  there  Lord  EUenborough  said,  the  words  were 
in  themselves  actionable;  and  if  there  had  been  no  in- 
nuendo as  to  their  meaning,  the  plaintiff  would  certainly 
have  been  entitled  to  a  verdict. 

Piatt,  in  reply. —  Woolnoth  v.  Meadows  is  quite  inap- 
plicable  to  the  present  case.  In  that  case  the  words 
themselves  contained  libellous  matter.  Here  they  do  not. 
In  Roberts  v.  Camden,  the  words  themselves  imputed 
''  perjury."  It  is  not  said  that  a  bill  was  found  against  the 
plaintiff  for  sending  threatening  letters;  that  connection 
is  wanting.  It  is  said  on  the  other  side,  that  to  write  of 
a  gentleman,  that  a  true  bill  has  been  found  against  him, 
is  libellous;  and  cases  were  cited  to  shew,  that  writing 
anything  tending  to  degrade,  is  libellous.     That  is  admit- 

(fl)  3  Campb.  460. 
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ted;  but  to  write  of  a  man,  that  a  true  bill  bad  been  found  E^teh,  Chamber, 
against  bim  for  non-repair  of  a  bridge,  or  a  road,  or  a 
nuisance,  would  not  impute  a  want  of  moral  virtue,  or  tend 
to  degrade.  Therefore,  to  write  of  a  gentleman,  that  a 
true  bill  had  been  found  against  him  is  not  libellous.  In 
Clement  v.  Chitisy  the  words  were  clearly  libellous.  So, 
in  Woodward  v.  Dowsing^  and  Lord  Churchill  v.  Huntf 
the  words  were  clearly  libellous,  because  they  tended  to 
degrade.  It  is  submitted,  therefore,  that  these  words  are 
not  libellous  alone.  But  then  it  is  said,  that,  at  all  events, 
they  are  so,  if  connected  with  the  words,  ''threatening  let- 
ters." But  they  are  not  so  connected.  There  is  colloca- 
tion, but  not  connection.  Even  assuming  that  they  are 
so  connected,  for  any  thing  that  appears,  they  might  have 
been  letters  written  by  the  plaintiff  below,  threatening  to 
bring  this  action.  As  the  plaintiff  has  not  stated  or  shewn 
the  meaning  of  them,  the  Court  cannot  conclude  that  they 
were  unlawful  threatening  letters  within  the  meaning  of  the 
statute.  The  declaration  ought  to  have  a  prefatory  aver- 
ment, that  such  a  letter  had  been  sent  to  Mr.  Trotter^ 
threatening  to  kill  and  murder  him;  and  that  the  libellous 
matter  was  published  of  and  concerning  that  letter,  and  of 
and  concerning  the  plaintiff.  All  the  cases  on  this  sub- 
ject are  collected  in  Starkie  on  Criminal  Pleadings  \t^2\ 
and  they  shew,  that  when  the  libellous  quaUty  is  derived 
from  circumstances  extrinsic  of  the  words,  the  connection 
with  those  circumstances  must  appear  upon  the  record. 

Lord  Tenterden,  C.  J. — We  are  of  opinion,  that  the  in- 
nuendos  in  the  fifth  and  sixth  counts  of  this  declaration  are 
not  warranted  by  the  preceding  words  in  those  counts;  all 
that  goes  before  is,  that  a  threatening  letter  had  been  sent 
by  the  plaintiff;  but  it  by  no  means  follows,  that  a  threat- 
ening letter  had  been  directed  to  any  person  of  the  name 
of  Trolter,  or,  that  it  contained  any  threat  to  kill  or  mur- 
der the  person  to  whom  it  was  addressed,  as  averred  in 

VOL.  I.  c 
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Exch,  Chamber,  that  innuendo.    Unless,  therefore,  these  counts  can  be  sus 
1832. 

tained  without  the  innuendo,  the  judgment  ought  to  be  re- 
versed. We  are,  however,  of  opinion,  that  these  counts, 
after  rejecting  that  averment,  may  be  sustained  without  it. 
Then  thecoClnt  will  stand  thus:  "  Threatening  Letters.— 
The  Middlesex  Grand  Jury  have  returned  a  true  bill 
against  a  gentleman  of  some  property,  named  French,** 
(meaning  the  said  plaintiff).  It  has  been  contended  by 
Mr.  Plati,  that  the  Court  cannot  intend,  that  the  bill  of 
indictment  found  by  the  Grand  Jury  is  a  bill  of  indict^ 
ment  for  sending  threatening  letters ;  but  we  are  all  agreed, 
and  it  is  quite  clear,  from  all  the  modern  authorities,  that 
a  Court  must  read  these  words  in  the  sense  in  which  ordi*- 
nary  persons,  or  in  which  we  ourselves  out  of  Court,  read- 
ing this  paragraph,  would  understand  them ;  and  that  it 
cannot  be  read  otherwise  than  that  the  Grand  Jury  had 
found  a  true  bill  against  the  plaintiff  for  sending  threaten- 
ing letters.  A  bill  of  indictment  for  sending  a  threatening 
letter  must  import  an  unlawful  threatening  letter. 

Judgment  affirmed  (a). 

(a)  See  Cro.  Eliz.  609. 


Exeh.  ef  PUat. 


Thackrah  r.  Seymour. 


An  old  footway    TrESPASS  quare  claustm  /regit.     Pleas— general  is- 

passed  from  a 
public  highway 
over  wattes  to 
old  Inclosurea 
into  another 
public  highway. 
By  an  award  of 
the  commission- 
ers under  a  local  „       J    .    *.t. 
act  for  inclosing  the  wastes,  the  part  of  the  waste  over  which  the  footway  ran  was  allotted;  butfbe 
footway  was  not  mentioned  in  the  award,  nor  was  any  new  way  set  out  therein. 

No  power  to  stop  up  ways  over  old  indosures  was  given  by  the  particular  Incloaure  Act 

Held,  that  the  old  footway  was  not  extinguished  by  the  allotment 


sue,  and  justifications  under  rights  of  way. 

At  the  trial  before  Lord  Lyndhursi,  C.  B.,  at  the  Mid- 
dlesex Sittings,  after  last  Trinity  Term,  the  defendant 
proved  a  right  of  way  by  prescription. 
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The  plaintiff  contended  that  the  way  had  been  extin-    ^^^J^^""' 
gaished  by  an  award  made  in  1818,  by  the  commissioners 
under  53  Geo.  3,  c.  174,  for  inclosing  lands  in  the  parish 
otlsleworth,  &c.  &c. 

Ttie  foot-way,  which  was  not  mentioned  in  the  award, 
led  irom  a  public  carriage  road  over  the  waste  lands,  and 
over  old  inclosures,  and  over  other  waste  lands  into  an- 
other public  highway. 

The  plinntiff  contended  at  the  trial,  that  the  allotment 
of  these  waste  lands  operated  as  an  extinguishment  of  the 
way;  and  relied  on  the  11th  section  of  the  General  In- 
closure  Act,  41  Geo,  8,  c.  109. 

The  defendant  relied  upon  Harber  v.  Rand  (a),  and 
Logan  ▼.  Burton  (A),  and  upon  the  8th  section  of  the 
"  General  Inclosure  Act,"  which  requires  the  order  of 
two  justices,  when  the  commissioners  are  empowered  to 
stop  up  any  old  road.  The  learned  Chief  Baron  was  of 
opinion  that  the  way  had  not  been  extinguished ;  and  the 
defendant  had  a  verdict 

Jervis  now  moved  for  a  new  trial. — The  proviso  in  the 
8th  section  of  the  41  Geo.  3,  c.  109,  applies  only  where  the 
commissioners  are  expressly  authorised  by  the  particular 
Indosure  Act  to  stop  up  ways.  Harber  v.  Rand  and  Zro- 
gan  V*  Bmtion  are  distinguishable  from  this  case.  In  both 
those  cases  the  power  was  given  to  the  commissioners  by 
the  local  act.  White  v.  Reeves  (c)  is  more  applicable  to 
the  present  case.  There  it  was  held,  that  the  plaintiff 
having  an  allotment  made  to  him,  by  a  commissioner  under 
the  Inclosure  Act,  of  land  over  which  the  defendants  had  a 
private  right  of  way  before  the  passing  of  the  act,  but  which 
was  not  noticed  or  described  amongst  those  set  out  by  the 


(a)  9  Price,  68. 
(^)  5  B.  &  C.  613;  8  D.  &  R.  299.  (r)  2  B.  Mo.  23. 
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^'^\^!^*  commissioner  appointed  for  executing  that  act  (the  ope- 
ration of  which  9  as  to  the  powers  of  setting  out  or  stopping 
up  roads,  was  left  to  the  General  Inclosure  Act,  41  Qeo.  3, 
c.  109),  may,  under  the  Uth  section  of  the  latter  statute, 
justify  the  stopping  up  of  such  way,  without  any  direc- 
tions from  the  commissioner  for  that  purpose  in  the  award, 
or  any  other  road  being  set  out  or  appointed  in  lien  of  it« 

[Lord  Lyndhurst,  C.  B. — Try  it  in  this  way: — If  a  per- 
son has  a  bouse  near  the  waste,  and  the  road  to  it  goes 
for  a  few  yards  over  the  common,  but,  for  the  greater  part, 
oyer  private  and  intermediate  old  inclosures,  is  the  road 
lost  by  the  allotment  of  the  common  ? 

Bayley,  B. — Here  there  is  one  entire  way,  part  lead- 
ing over  private  land,  and  part  over  the  waste.  The 
commissioners  say  nothing  as  to  the  way.  Is  it  to  be  said 
that  the  whole  way  is  extinguished? 

Lord  Lyndhur$ty  C.  B. — We  will  look  into  the  clauses, 
and  communicate  our  opinion  afterwards.] 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Lynduurst,  C.  B. — The  point  in  this  case  tum-^ 
ed  on  a  public  footway ;  and  the  question  was,  whether  this 
way  was  stopped  up  by  the  operation  of  an  inclosure  act. 
The  description  of  the  footway  was  this :  it  passed  partly 
dver  ancient  inclosures,  and  partly  over  waste  lands,  into 
the  public  highway.  An  inclosure  act  was  passed  several 
years  ago,  applicable  to  those  waste  lands,  and  the  com- 
missioners, in  allotting  those  lands,  did  not  set  out  any 
new  way  over  them.  The  question,  therefore,  was,  whe- 
ther that  part  of  the  way  which  passed  over  the  waste 
lands  was  extinguished.  By  the  General  Inclosure  Act, 
41  Geo,  3,  c.  109,  s.  8,  the  commissioners  appointed  under 
local  Inclosure  Acts  are  authorized  to  stop  up  and  divert 
public  ways  over  lands  to  be  inclosed ;  but  there  is  a  pro- 
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viso  in  the  8th  section,  that  where  the  commissioners  have    Bgeh,  o/Pieasr 

1832 
power  under  any  Inclosnre  Act  to  stop  up  any  old  or  ac-  ^ 

customed  road,  leading  through  old  inclosures,  they  shall  thacerar 
not  exercise  that  power  without  the  consent  of  two  justices  seymoub* 
of  the  peace*  No  such  power  was  given  in  this  case  by  the 
particular  Inclosure  Act;  and  it  was  contended ,  that  this 
proviso  in  the  General  Inclosure  Act  had  no  application 
to  the  present  case.  But  it  is  impossible  to  suppose  that 
the  commissioners  have  power  to  stop  up  ways  over  old 
inclosures ;  because,  where  such  power  is  given  to  them,  it 
is  only  given  with  the  consent  of  two  justices.  Now,  what 
was  the  nature  of  the  way  in  this  case?  It  was  a  way 
passing  partly  over  old  inclosures  and  partly  over  waste 
land.  No  poVer  was  given  to  the  commissioners  to  stop  up 
the  part  of  the  way  passing  over  the  old  inclosures;  yet, 
if  they  stopped  up  the  part  which  led  over  the  waste  lands, 
they  would  thereby,  in  effect,  stop  up  the  way  which 
passed  over  the  old  inclosures.  Therefore,  as  the  com- 
missioners had  DO  power,  under  the  particular  or  general. 
Inclosure  Act,  to  stop  up  the  way  over  the  old  inclosures ; 
and  as  they  have  not  set  out  any  new  way  over  the  waste, 
lands,  we  are  of  opinion  that  the  old  way  still  exists  as  it 
formerly  did,  over  the  waste  lands,  and  over  the  old  in- 
closures into  the  public  highway;  and,  consequently,  that 
there  is  no  reason  for  granting  a  rule. 

Rule  refused. 


Vennall  r.  Garner. 

OaSE  for  running  down  a  ship.     At  the  trial,  before  in  case  for  run- 
BoUand,  B.,  at  the  last  Durham  Assizes,  it  appeared  that  °i,ip^  neither 

party  can  re* 
cover  when  both 
are  in  the  wrong;  but  the  plaintiff  may  recover,  although  he  might  have  prevented  the  collision, 
provided  that  be  was  in  no  degree  in  fault  in  not  endeavouring  to  prevent  it 
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^^'fwtf^'   the  defendant's  ship  had  the  wind  free,  and  was  a  light 
>^     V      "^     ship,  and  that  the  plaintiff's  ship  was  hard  up  in  the 
Ybnmall      wind,  and  laden.     The  defendant's  ship  ought  to  have 
Gaembr*      given  way,  and  it  was  clear  that  she  was  wrong  in  not 
doing  so;  but  it  was  ccmtended  for  the  defendant,  that 
though  the  defendant  was  wrong  in  not  giving  way,  yet, 
that  the  plaintiff  might  have  avoided  the  accident  by  alter- 
ing his  helm  at  the  right  moment.    The  plaintiff  recovered 
a  verdict,  and 

Alexander  now  moved  for  a  new  trial,  citing  Vanderplank 
V.  Miller  (a);  and  he  urged,  that  it  should  have  been  left 
distinctly  to  the  jury,  whether  there  were  any  means  of 
preventing  the  accident  by  care  on  the  part' of  the  plain- 
tiff; and  that,  if  such  means  existed,  the  plaintiff's  neg- 
lect to  use  them  deprived  him  of  the  right  to  sue. 

Bayley,  B. — The  rule  is,  that  the  plaintiff  could  not 
recover,  if  his  ship  were  in  any  degree  in  &ult,  in  not  en- 
deavouring to  prevent  the  collision.  Here  the  plaintiff  had 
a  right  to  presume,  that  the  defendant's  ship  would  do  that 
which  she  ought  to  do.  I  quite  agree,  that  if  the  mischief 
be  the  result  of  the  combined  negligence  of  the  two,  they 
must  both  remain  in  statu  quo,  and  neither  party  can  re- 
cover against  the  other.  In  this  case*  however,  it  was  made 
out,  that  the  fault  was  wholly  with  the  defendant:  he  had 
the  wind^and  should  have  given  way,  and  the  plaintiff  had 
a  right  to  expect  that  he  would  make  room :  he  did  not  do 
so;  and  the  consequence  was,  that  the  accident  occurred, 
for  which  he  is  liable. 

Vauohan,  Bolland  and  Gurney,  Barons,  concurred; 
and  the  rule  was 

Refused. 

{a)  IM.&M.  169. 
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SlACKi  q.  t.t  V.  WiLKINS. 

ilEBT  for  penalties  against  the  defendant,  for  prac-  An  attorney 
ttsing  at  the  quarter  sessions  withoat  being  inrolled  (a).        outhbcertificate 
At  the  trial,  before  Tindal,  C.  J.,  at  the  last  assizes  for  %f^^J^^si6. 
the  county  of  Cambridge^  the  plahitifF  had  a  verdict  for  Ini832,heprac- 

AA  1  »  .  .11  1       I    A      •»  Used  at  the 

two  fifty-pound  penalties,  with  leave  to  the  defendant  to  Quarter  Ses- 
move  to  enter  a  nonsuit.  UaWe  fo^he' 

The  defendant  was  a  gentleman  who  had  been  regular-  K°i*'***  ""^51 

®  °  22  Geo,  S,  c  4(J, 

ly  admitted  and  inrolled  long  prior  to  1815,  and  had  taken  •.  12. 
out  his  certificate  regularly  until  that  year,  but  had  omit- 
ted to  do  so  in  the  years  1815  and  1816;  since  which  time 
he  had  regularly  taken  it  out  until  the  present  time. 

Two  acts  of  practising  at  the  quarter  sessions,  in  Janu- 
ary^ 183S,  were  proved  at  the  trial. 

Sii>rkSf  Serjt,  now  moved  to  enter  a  nonsuit. 

The  plaintifl^  rests  his  right  to  recover  on  the  22  Geo.  2, 
C.46,  s.  12,  conjointly  with  the  37  Geo.  8,  c.90,  s.3I,  by 
which  the  neglect  to  obtain  a  certificate  renders  the  ad- 
mission and  inrolment  null  and  void. 

Now  the  object  of  the  first  statute  was  to  prevent  im- 
proper persons  from  practising  at  the  quarter  sessions, 
and  the  second  act  is  merely  a  revenue  act,  and  cannot  have 
been  intended  to  apply  to  an  antecedent  act,  especially 
where  the  consequences  are  so  penal. 

Besides,  in  the  penal  part  of  the  enactment,  the  words 
are  merely  ''  not  being  admitted  and  inrolled  as  aforesaid.** 
Here  the  defendant  was  admitted  and  inrolled. 

[Lord  LynMursiy  C.  B. — Does  not,  "  as  aforesaid"  re- 
fer to  the  continuance  on  the  roll?  The  prohibitory  part 
has  the  words  **  unless  he  shall  continue  on  the  roll." 


{a)  See  22  Geo.  2,  c.  46,  s.  12. 
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£>ci.  •/  F>cm^  The  only  point  in  the  case  b  the  omission  of  those  words 
in  the  penal  part.] 

The  subsequent  statute,  passed  so  many  years  after, 
has  no  specific  allusion  to  the  02  Geo.  2. 

[Lord  LyndhurMt^  C.  B.— The  effect  b  to  make  the  in- 
rolment  null  and  void.  The  clause  in  question  does  omit 
the  continuance  in  the  penal  part;  but  then  it  has  the 
words  ''  as  aforesaid;**  does  not  that  mean  the  whole  that 
went  before,  including  the  continuance?  He  had  been 
inroUed,  but  the  subsequent  act  rendered  his  inrolment 
null  and  void.  Then  he  did  not  continue  inrolled.  The 
preceding  prohibitory  part  forbids  him  to  practise  unless 
he  continues  inrolled;  does  not  the  expression  '^  so  inrolU 
ed  as  aforesaid,*'  in  the  penal  part,  comprehend  the  ''  con* 
tinning**  to  be  inrolled?  I  think,  clearly,  it  does.] 

Storks  then  took  some  objections  to  particular  counts, 
but  was  told  by  the  Court,  that,  the  verdict  being  general, 
they  could  not  speculate  upon  what  count  it  would  be 
entered  up,  there  being  some  good  counts.  He  then 
urged,  that  in  all  the  counts  the  offence  was  laid  to  have 
been  committed  ''at  a  General  Quarter  Sessions  of  the 
Peace,**  which,  he  said,  was  much  too  general  a  descrip- 
tion of  the  Court  of  Quarter  Sessions.  But  the  Court 
thought  it  clearly  sufficient 

Lord  Lynduurst,  C.  B. — I  am  of  opinion  that  there 
should  be  no  rule.  By  the  26  Geo.  2,  c.  46,  s.  12,  any 
person  is  prohibited  from  acting  as  an  attorney  at  the 
Quarter  Sessions,  unless  such  person  be  admitted  an  at* 
tomey,  and  imrolled,  &c.,  and  unless  such  person  shall 
continue  so  entered  upon  the  roll  at  the  time  of  such  his 
acting,  &c. 

Then  the  statute  proceeds  to  enact,  that  every  person 
who  shall  so  act,  not  being  admitted  and  inrolled  as  afore- 
said, which,  according  to  my  interpretation,  comprehends 
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the  continuing  so  entered  upon  the  roU^  shall  be  liable  to  Etch,  of  Pleat, 
a  penalty. 

It  appears  that  this  gentleman  had  ,been  admitted  and 
inroUed  as  an  attorney*  but  that  during  the  years  1815 
and  1816  be  did  not  take  out  a  certificate. 

Now  the  37  Geo.  3,  0.90,  8.SI,  enacts,  that  if  a  person 
neglects  to  obtain  a  certificate,  &c.,  he  shall  be  incapable 
of  practising;  and  the  admission,  entry,  inrolment,  or  re- 
gister, &c.,  shall  be  from  thenceforth  null  and  void. 

By  not  taking  out  his  certificate,  therefore,  this  gentle- 
man's inrolment  became  and  was  null  and  void.  He, 
therefore,  did  not  continue  inroUed  as  aforesaid ;  and,  not 
continuing  inroUed  as  aforesaid,  and  being  proved  to  have 
practised,  he  becomes  liable  to  the  penalties  in  question. 

Bayley,  B. — I  entertain  no  doubt  in  this  case.  The 
section  in  the  22  Geo.  S,  enacts,  that  no  person  shall 
practise  unless  admitted  and  inrolled,  and  unless  he  con- 
tinue so  inrolled  at  the  time  of  his  practising:  and  imme- 
diately following  is  the  provbion  for  a  penalty  upon  every 
person  who  shall  so  act — **  not  being  admitted  and  inroll- 
ed as  aforesaid,"  that  is,  as  it  seems  to  me,  not  only  hav- 
ing been  admitted  and  inrolled,  but  continuing  to  be  so 
inrolled. 

Then  comes  the  37  Geo.  3,  by  which  the  admission  and 
inrolment  is  rendered  null  and  void  if  the  party  neglect 
to  take  out  a  certificate  for  a  year. 

The  admittance  and  inrolment  of  this  person  being  null 
and  void,  this  becomes  the  case  of  an  attorney  practising 
who  has  not  been  admitted,  and  who  has  not  been  in- 
rolled. 

The  rest  of  the  Court  concurring,  the  rule  was 

Refused. 
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B*ek.  of  PI$4Ut 


V.  Phillips. 


The  Court  will  Assumpsit.    Plea«— Noh  assumpsle,  and  a  tender 

only  grant  a  i»i/»»    t/\ 

new  trial  when  Of  VZL  Ws. 

Sidlr  m,'*  ^^  ^^®  ^*'***  ''^^^^  Vaughan,  B,,  at  the  last  Assizes  for 

where  they  can  xhc  countv  of  Leicester,  the  Jury  foand  for  Che  defendant, 

grant  it  without  ^                           '                 ^ 

cotti.  on  the  tender;  and  for  the  plaintiff  on  the  non-assumpsit, 

derofm^iOf.*  ^i^h  19^  lOs.  damages,  in  addition  to  the  121 10». 

was  pleaded, 
and  found  for 

the  defendant,  Adlams,  Serjt*,  proposed  to  move  for  a  new  trial,  as  on  a 

for  19/.  io«.  for  verdict  contrary  to  evidence;  and  he  endeavoured  to  make 

^F^^^!^  out,  that,  in  effect,  the  verdict  was  for  8(M.,  and  said, 

pleaded  to  the  that  the  caote  was  not  within  the  rule  as  to  verdicts  under 

rest  of  the  de- 
mand, the  Court  SOL 
refused  to  hear 
a  motion  for  a 

"*^'J^~  Sed^per  Curiam-^Yott  are  only  liable  to  pay  19/.  10*. 


against  evidena. 


by  this  verdict  The  principle  of  the  rule  is,  that,  if  there 
bene  misdirection,  the  party  would  have  to  pay  costs;  and 
that  would  not  be  worth  while  in  cases  under  201. 

The  Courts  make  a  rule  not  to  grant  a  new  trial  when 
the  verdict  is  for  less  than  20/.,  unless  in  a  case  where 
they  can  grant  it  without  costs. 

Rule  refused. 


Johnson  v.  Rouse. 

The  old  practice  3lANSEL  affiled  for  leave  to  issue  a  distringas  after 

rcquisite'to'bc  »  ^n*  of  summons  which  had  not  been  personally  served. 

Sdafit'on**  The  affidavit  on  which  this  application  was  made,  did  not 

moving  for  a  set  forth  the  facts  required  to  be  stated  in  the  affidavit, 

distringas  on  a  •  •  j 

venire,  is  appii-  to  ground  a  motion  for  a  (Ustringets  upon  a  ventre,  accord- 
pr^u  S"  H^ii  ing  to  the  rule  of  j^ractice  established  in  PittY.  Eldred{a), 
ofsumwtons.       ^nd  adhered  to  in  subsequent  cases. 

(a)  1  C.  &  J.  147. 


Digitized  by 


Google 


MICHAELMAS  TBRM,  3  WILL.  fY.  S7 

Bayley,  B.— The  aflSdavit  is  defective.     The  rules  IJ«*.  </  P^os, 

.  1833' 

which  have  been  acted  upon  by  this  Court  in  granting  a 

dUtringiiS  upon  the  writ  o(  venire,  are  properly  applicable 

to  the  new  writ  oi summons;  and  as  this  aflBdavit  does  not 

state  the  necessary  facts  required  according  to  the  rule 

bud  down  hi  Piii  v.  Eldred  it  is  insufficient. 

Rule  refused. 


Street  v.  Lord  Alvanley. 

vJT  ODSON  moYed  for  leave  to  issue  a  distringas  on  a  it  in 

writ  of  summons,  on  an  affidavit  which   did  not  state  ^Mngas,  on  ^ 

that  tlie  party  attempting  to  serve  the  writ  had,  when  he  l^^^^l^""' 


I  Decenary, 


last  called  at  the  defendant  s  residence  for  the  purpose  of  tempts  to  i 

.      ,   i^  n.        .  1     t  11  the  defendant  at 

serving  it,  left  a  copy  of  it  with  the  person  he  there  saw.    his  dweUing- 

house  with  a 
writ  of  snm- 

Bayley,  B. — It  is  proper,  in  these  cases,  always  to  leave  ™om,  to  shew 

i.  V  iimr,  ^  1  that  the  party 

a  copy  of  the  process.     Where  the  person  who  goes  to  attempting  to 
serve  it  has  an  opportunity  of  giving  the  party  whom  he  viceieftacopyof 
sees,  and  by  that  means  the  defendant  also,  the  best  no-  ^JJJ^fh^ 
tice  of  the  object  of  his  visit,  and  of  the  proceedings 
against  him,  by  leaving  a  copy  of  the  process,  we  ought 
not  to  be  satisfied  with  notice  of  an  inferior  description. 

Rule  refused. 


Lord  Lykdhurst,  C.  B.,  on  a  subsequent  day,  in  the 
case  of  Forsier  v.  Williams,  laid  down  the  same  rule. 
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B*dL  of  Pleas, 
1832. 


Ward's  Bail 


A  notice  that  the  A  NOTICE  of  bail  Stated,  that  he  had  resided  at  the 
«  within'*  the  placc  mentioned  in  the  notice  **  withivT  the  last  six  months. 
IJrtiepia'lS^m^n.  ^his  was  accompanied  by  an  affidavit,  which  stated,  that 
tioned  therein,    he  had  resided  there  **for^''  the  last  six  months. 

it  sufficient, 
when  accom- 

Sw^Kting  ^^i  objected  that  Rule  2,  T.  T.  1  Will.  4,  required 
that  the  bail  ha.  that  the  notice  of  bail  should  set  forth  that  the  bail  have 

resided  there 

**fof'*  the  last    resided  at  the  place  mentioned  during  the  whole  of  the  last 

six  months,  a-        .  .  .1 

greeably  to  the     81*  months, 
form  prescribed 
by  Rule  3  of 

T.  T.  1  Will  4.  Comyn,  contrh. — In  Fenton  y.  Warre{a)y  Baylej/i  B., 
held,  that  it  was  not  necessary  to  make  that  statement  in 
express  terms.  He  admitted  that  the  affidavit  ought  to 
state  a  residence  for  the  last  six  months,  according  to  the 
form  prescribed  in  Rule  3,  which  had,  in  that  case,  been 
strictly  followed;  and  he  contended,  that,  at  all  events,  as 
the  notice  had  been  accompanied  by  an  affidavit,  stating 
the  fact  of  a  residence  **for*'  the  last  six  months,  the  de- 
fect was  supplied. 

Buit  said,  as  to  Fenton  v.  fVarre,  that  Vaughan,  B.,  had 
ruled  otherwise;  and  that  the  practice  of  the  K.  B.  in  this 
respect  was  in  future  to  prevail  in  the  Exchequer. 

GuRNEY,  B.— To  satisfy  the  intention  of  this  rule,  I 
think  the  notice  ought  to  state  that  the  bail  has  resided 
there  all  the  six  months ;  because  the  rule  further  requires, 
that,  where  there  has  been  more  than  one  residence  dur- 
ing that  period,  the  notice  shall  specify  all  the  streets  or 
places  in  which  he  has  resided  at  any  time  within  the  last 
six  months.    If  the  present  notice  were  held  sufficient, 

(a)  2  Cr.  &  Jerv.  64. 
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bail  might  justify,  though  he  had  gone  to  reside  in  this   Sxch.  of  Pieai, 
place  only  a  day  or  two  before,  as  that  would  be  residing  ^^'  ^ 

within  the  last  six  months.  Ward's  BaiU 

Upon  the  latter  part  of  Corny  fCs  argument, 

GuRNEY,  B.,  after  consulting  the  Court,  said— We  think 
that  as  the  notice  was  accompanied  by  an  affidavit,  stating 
that  he  had  resided  during  the  whole  six  months,  it  is 
sufficient 


Chandler  v.  Brouohton. 
XRESPASS  for  driving  a  gig  against  the  church  in  Where  the  de- 

T         -L         m  fendant  was  sit' 

Langham  rUlCe.  ting  by  hU  ser- 

At  the  trial  before  jBayfcy,  B.,  at  the  Middlesex  SiU  JStingWmi^a 

tings  after  last  Trinity  Term,  it  appeared  that  the  de-  gig*  &nd  the 

fendant  was  sitting  by  his  servant,  who  drove  the  gig,  and  and  an  immedi- 

the  horse  ran  away  with  them,  and  did  the  mischief  in  S^ne"to'^** 


iro- 


question.  ^  .^ 

*  ,  perty: — Heldf 

It  was  objected  that  the  action  should  have  been  that  the  action 
brought  in  case;  the  learned  Baron  reserved  the  point;  "{^u^tpj^!^ 
and  the  plaintiff  had  a  verdict 

Harrison  now  moved,  by  leave  of  the  learned  Baron, 
to  enter  a  nonsuit. 

[Bayley,  B.— Is  there  any  case  which  militates  against 
this  position ;  that  if  the  owner  is  in  the  carriage,  sitting 
by  the  driver,  the  act  of  driving  by  the  servant  is  the  act 
of  the  master?  The  reason  is,  that  the  master  has  the 
immediate  control  over  the  servant.] 

The  case  of  a  pilot  steering  a  ship  is  contrary. 

[Bayley,  B. — The  pilot  is  independent  of  the  master, 
and  therefore  that  is  an  exception  to  the  general  rule.] 
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EkA.  </  Pleas, 
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Baylby,  B. — The  accident  arose  from  driving  the  horse 
in  smgle  harness*  The  point  I  left  to  the  Jury  was,  whe* 
ther  he  was  a  fit  horse  to  drive  in  single  harness. 

The  rule  is  this:  if  master  and  servant  are  sitting  toge- 
ther,  and  the  servant  is  driving  the  master,  the  act  of  the 
servant  is  the  act  of  the  master,  and  the  trespass  of  the 
servant  is  the  trespass  of  the  master. 

Here  the  act  is  immediately  injurious  to  the  plaintiff, 
and  the  master  was  present. 

I  think  that  where  the  master  is  sitting  by  the  side  of 
his  servant,  and  the  servant  does  an  act  immediately  inju- 
rious to  the  plaintiff,  an  actbn  of  trespass  is  the  proper 
remedy. 


The  rest  of  the  Court  concurred,  and  the  rule  was 

Refused. 


Defendant  and 
hia  snrtty  tott- 
ed a  proaaiMory 
nott.    Defen- 
dant was  after- 
iparde  diaehar^ 
ed  under  the 
Iniolvent  Act 
The  payee  ap- 
plied to  the 
aurety  for  pay- 
ment, where- 
upon the  defen- 
dant, to  prevent 
the  surety  be- 
ing sued,  Join- 
ed him  in  a 
new  note:-— 
Held,  in  an  ac- 
tion by  the  pay- 
ee, that  he  could 
not  recover  on 
this  note  against 
the  defendant, 
as  it  was  a  new 
contract  for  the 
old  debt,  though 


Evans  r.  Williams. 

xLSSUMPSIT  on  a  promissory  note  drawn  by  the  de- 
fendant and  one  Edwards. 

Pleas — General  issue,  and  discharge  under  the  Insolvent 
Act. 

At  the  trial  before  Alderson^  J.,  at  the  last  Summer  As- 
sizes for  the  county  of  Carmarthen,  it  appeared  that  the 
defendant,  and  Edwards  as  bis  siu'ety,  had  formerly  given 
a  promissory  note,  to  secure  to  the  plaintiff  the  payment 
of  a  sum  of  money  due  for  sheep  sold  to  the  defendant  by 
the  plaintiff.  The  defendant  took  the  benefit  of  the  In- 
solvent Debtora*  Act,  7  Geo.  4,  c.  57,  and  was  discharged 
from  the  debt  Afterwards,  the  plaintiff  applied  to  Ed^ 
wards  for  the  amount  of  the  note;  and,  to  prevent  pro- 
ceedings against  Edwards,  the  note  mentioned  in  the  de- 
claration was  given  by  the  defendant  to  Edwards,  for  the 

the  new  consideration  of  ibrbearanoe  to  the  surety  was  added. 
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msiouBt  of  tbe  old  note,  with  inteieat  and  charges.    Upon    Et<A.gPiia$, 
these  fiicts,  the  learned  Judge  nonsuited  the  plaintiff^  but 
gave  him  leave  to  move  to  enter  a  verdict  for  tbe  amount 
of  the  note. 

John  Evans  now  moved  accordingly. — There  was  a  new 
consideration  of  forbearance*  {Bayley^  B. — It  is  a  new 
consideration  for  a  promise  to  pay  the  old  debt  Lord 
Lyndhursiy  C.  B.-*-The  defendant  owed  a  debt;  this  is  a 
new  contract  to  secure  that  old  debt]  The  7  Geo.  4, 
c.  57,  s.  61,  applies  only  to  cases  where  the  old  debt  is  the 
sole  consideration  for  the  new  promise.  Before  that  act 
passed,  a  cognovit  given  by  an  insolvent,  after  his  dis- 
charge, on  proceedings  commenced  before,  constituted  a 
new  promise,  upon  which  he  became  liable,  notwithstand* 
ing  his  discharge.  Sweenie  v.  Sharp  (a).  The  61st  sec-^ 
tion  of  this  act  was  introduced  to  remedy  this  evil ;  but 
does  not  apply  where  there  is  a  distinct  consideration  for 
the  defendant's  promise,  independent  of  the  original  debt, 
as  m  the  present  case.  Here  the  old  debt  of  the  defen* 
dant  was  discharged  by  the  act;  yet  Edwards  still  re- 
mained liable  to  the  plaintiff*.  The  second  note  was  giv« 
en,  not  as  a  new  contract  or  security  for  the  extinguished 
debt  of  the  defendant,  but  as  a  security  for  the  subsisting 
debt  of  Edwards.  It  was  a  contract  to  pay  the  debt  of 
Edwards,  in  consideration  of  the  plaintiff*'s  forbearance  to 
sue  him.  It  is  clear,  that  such  a  contract  would  be  valid, 
if  made  by  any  third  party ;  and,  under  the  circumstances 
of  this  case,  the  act  does  not  protect  the  defendant. 

Lord  Lynduurst,  C.  B. — I  think  that  the  nonsuit  was 
right.  The  defendant  executes  a  fresh  note,  including 
the  same  sum  of  money.  That  note  was  for  the  same  debt 
or  sum  of  money  for  which  the  defendant  was  liable  be- 
fore.   Tbe  7  Geo.  4,  c.  57,  s.6l,  enacts,  that  no  action 

(a)  4  Bing.  37- 
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Bxch,  of  Pleat,   shall  be  brought  for  any  such  debt  or  sum  of  money,  or 
.1^     upon  any  new  contract  or  security  for  payment  thereof. 


V* 


Evans        Now^  is  not  this  a  new  contract  for  the  same  debt  or  sum 
Williams,      o^  money  ?     The  only  new  ingredient  is  an  additional  con- 
sideration thrown  in. 

Bayley,  B. — I  am  of  the  same  opinion.  It  has  been 
urged,  that  the  defendant,  after  his  discharge,  was  in  the 
same  situation  as  any  third  person.  I  think  that  he  stands 
in  a  different  situation,  and  that  the  act  of  Parliament 
prevents  him  from  incurring  this  liability  in  the  manner  in 
which  another  person  might  have  done. 

By  the  act,  the  future  effects  of  the  insolvent  may  be 
distributed  amongst  his  creditors.  At  the  period  when 
the  note  was  given,  those  future  effects  were  liable.  The 
legislature,  seeing  the  condition  in  which  the  act  placed 
the  insolvent  in  this  respect,  make  a  provision,  which  puts 
it  out  of  his  power  to  subject  himself  to  the  old  debt,  and 
makes  him  not  liable  upon  a  new  contract  for  the  old  debt. 
Now,  is  not  this  a  new  contract  for  the  old  debt?  It  is 
said  that  the  old  debt  was  discharged.  But  Edwards  re- 
mained  liable  to  the  old  debt,  and  the  security  is  given  for 
the  old  debt ;  for,  if  the  property  or  future  effects  of  the 
insolvent  should  yield  2Qs.  in  the  pound,  that  would  go  in 
exoneration  of  the  note ;  and  it  is  clear,  that  the  payee  of 
the  note  could  not  be  entitled  to  satisfaction  from  both. 
That  shews  clearly  that  the  note  was  given  for  the  old 
debt;  and  I  am  of  opinion,  that,  under  the  provisions  of 
the  act  of  Parliament,  this  defendant  is  not  liable  upon  a 
new  contract  to  pay  that  old  debt. 

BoLLAND,  B. — The  case  is  within  both  the  mischief 
and  the  letter  of  the  act.  Williams  clearly  came  forward 
to  secure  the  same  debt« 

GuRNEY,  B.,  concurred,  and  the  rule  was 

Refused. 
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Exch.  of  Pleat, 
1832. 

GODDARD  V.  HODOES. 

Ass  UMPSIT  for  money  paid.    Plea — general  issue,      a.  b.,  at  the  rc- 
At  the  trial  before  Lord  Lyndhursi,  C.  B.,  at  the  Lon-  pijjndff,  became 
don  Sittings  after  last  TWitiXyTerm,  it  appeared  that  the  ^J;^,*^^*  f;^,' ^^e 
defendant  was  chairman  of  the  committee  of  a  company  bene6t  of  tiie 
for  building  a  bridge  over  the  Thames.      The  plaintiff  ^mpany  to* 
was  the  solicitor  to  the  undertaking,  and  brought  this  ac-  Jff  ^^J^^^ifc?^^^^ 
tion  to  recover  the  amount  of  advertisements  in  the  news-  The  plaintiff 

1     i.1  .  .         .  ^,  1  paid  the  deposits 

papers,  and  of  his  expenses  m  a  journey  to  Chester^  taken  and  all  ex- 
by  him  for  the  purposes  of  the  undertaking.  shares!  ^^'inwi 

A  witness  of  the  name  of  FcM  was  called  on  the  part  of  *^^?"  *»y  ***"* 

*  against  a  mem- 

the  defendant,  who  proved  that  the  plaintiff  called  upon  berofthccom- 
him  about  taking  shares.     Upon  that  occasion  Fall  told  uad^ourfor^the 
the  plaintiff  that  he  had  no  money,  and  must  leave  such  un-  ""°^|^\^er' 
dertakings  to  more  opulent  men*    Plaintiff  then  said,  that  tising,  and  in 
as  solicitor  to  the  company  he  could  not  take  shares  him-  ^"Irf^That  the 
self,  but  if  Fall  would  allow  him  to  use  hb  name,  he  would  ^^^ec^^^^^^^^^ 
pay  the  deposit  and  every  thing  required.     The  plaintiff  ^""&  *w  V*»^ 
also  said,  that  he  expected  to  be  continued  solicitor  to  the  was  the  osten- 
concern.     Fall  consented  to  allow  his  name  to  be  used,  "  a  general*^' 
and,  in  consequence   of  this   agreement,  registered  his  K^"**[|ej["t^a 
name  as  a  shareholder,  and  the  plaintiff  afterwards  brought  prior  legal,  and 

1  •  •       *.  %  »-»   »f  11    1  not  to  a  fiubse- 

him  a  receipt  for  ten  snares.     JtaU  was  never  called  upon  quent  equitable, 
at  any  time  to  pay  any  thing  in  respect  of  these  shares.       ^eman  . 

He  stated,  on  cross-examination,  that  he  had  never  com- 
municated the  circumstance  to  any  body,  but  he  thought 
that  some  of  the  committee  suspected  it. 

It  appeared  that  a  sum  of  200/.  had  been  paid  on  ac- 
count, which  covered  all  that  part  of  the  demand  which 
had  accrued  before  FalCs  name  was  registered  as  a  share- 
holder. 

The  Jury,  in  answer  to  the  questions  left  to  them  by 
the  learned  Judge,  said  that  they  believed  FaU^  and  that 
he  held  the  shares  for  the  plaintiff. 

VOL.  I.  D 
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EjTch.  of  Pleas,       A  vcnlict  was  then  taken  for  94/.  4a.,  with  leave  to  move 
1832.  . 

'  ^     to  enter  a  verdict  for  the  defendant. 

GODDARD 

Hodges.  Goulburn,  Scrjt,  in  this  term  moved  for  a  rule  nisi 

accordingly.  He  cited  Holmes  v.  Higgins  (a),  and  Mil- 
burn  v.  Codd  (6),  and  contended  that  this  case  was  similar 
in  principle  to  those  cases,  and  that  the  plaintiff  could  not 
sue,  he  being  virtually  and  substantially  a  partner;  and 
that  he  conld  not  be  allowed  to  do  by  another  what  he 
could  not  do  himself. 

Lord  Lyndhurst,  C.  B.,  observed  that  the  point  was, 
that  Fa// was  a  trustee  for  Goddard. 

Batley,  B.,  inquired  whether  the  debt  was  incurred 
before  the  plaintiff  applied  to  Fall  to  take  the  shares;  and 
was  informed  that  it  was  incurred  long  before* 

Rule  nisi  granted. 

Holt  and  Hoggins  shewed  cause. — Goddard  never  was 
a  partner  in  fact.  An  agreement  between  him  and  the 
other  members  would  be  necessary  to  make  him  a  partner, 
as  between  him  and  those  other  members. 

In  Bray  v.  Fromont  (c),  it  was  held  that  a  stranger 
could  not  be  imposed  on  a  partnership  body  without  their 
consent  [Lord  LyndhwrsL  C.  B. — If  Fall  was  acting 
merely  as  Goddard's  agent,  would  not  Goddard  be  liable, 
for  the  debts  of  the  concern,  equally  with  the  other  mem- 
bers. If  so,  he  is  suing  himself  in  this  action.}  He  is  an- 
swerable to  the  public,  but  he  is  not  answerable  to  the 
company ;  as  between  him  and  the  company,  he  is  not  a 
partner,  for  he  could  not  be  imposed  on  the  company  as 
a  partner  without  their  assent.     [Bayley,  B. — From  what 

(fl)  1 B.  &  C.  74 ;  2  Dowl.  &  R.      238, 5.  C. 
196,S.  C.  (c)  Mad.  &  Geld.  6. 

(h)  7B.&C.4I9;  IMan.&R. 
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the  plaintiff  said,  it  seems  that  any  body  might  be  a  mem-  Exch,ofPiea$, 
ber  e;ccept  the  solicitor.  The  solicitor,  in  fraud  of  that 
arrangement*  gets  his  money  introduced  into  the  concern , 
and  gets  all  the  benefits  of  it;  is  it  not  just  that  he  should 
contribute  to  pay  the  debts?  I  quite  agree  that  his  fraud 
may  deprive  him  of  the  advantages,  but  can  it  take  away 
his  liabilities?  Suppose  the  partnership  very  profitable, 
and  that  Goddard  had,  through  the  agency  of  FaU^ 
participated  in  the  profits  to  a  large  amount;  and  sup- 
pose that  Fall  were  a  bankrupt,  and  the  company  were 
sued,  and  obliged  to  pay  the  debts  of  the  concern^ 
would  not  Goddard  be  liable  to  the  other  partners  for 
contribution?  Would  not  the  other  partners  have  a. 
right  to  say,  that,  by  the  fraudulent  (a)  use  of  FalVs 
name,  he  has  shared  profits,  and  should,  therefore,  con- 
tribute to  the  losses?]  If  ^.,  £.,  and  C.  are  partners,  and 
C.  makes  a  8ub*contract  with  Z).,  D.  would  not  be  liable 
as  a  partner.  Coopev.  Eyre  (6),  Saville  v.  Robertson  (c). 
[Lord  Lyndhursi,  C.  B. — Would  not  Goddard  be  liable 
to  contribute  to  the  payment  of  this  very  debt?  If  so, 
how  can  be  sue  for  it  in  a  Court  of  law?  It  is  money  laid 
out  by  him  for  the  benefit  of  the  whole  concern.  Fall  is 
his  agent  as  well  as  trustee,  and  Goddard  cannot  be  in  a 
better  situation  than  Fall,  who  acted  for  him  as  his  agent. 
Bayley^  B. — If  Ooddard  had  sued  the  whole  concern  for 
a  debt  contracted  whilst  Fall  was  the  ostensible  partner, 
could  he  have  had  execution  against  Fall?  Or,  suppose 
the  present  plaintiff  recovered  against  Hodges  the  defen- 
dant, would  not  Hodges  have  an  action  for  contribution 


{a)  The  Court  explained  that  that  he  might  not  be  precluded 

tbey  did  not  mean  any  imputation  frojn  $uin^,  according  to  the  cases 

of  moral  fraud.    In  point  of  fact  of  Holmes  v.  Higgins,  and  M'Uburn 

there  was  no  regulation  to  pre-  v.  Codd, 

vent  the  solicitor  from  holding  {h)  I  H.  Bl.  37. 

shares.     Probably  the  plaintiflT's  (c)  4  T.  R.  725. 
object  in  using  FalVi  name  was, 

d2 
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Esch.  of  Pleas,  against  Fallf  and  would  not  Fall  have  a  right  to  sue  God- 
^  '  ^  dard  for  his  reimbursement?  If  A.  and  B.  are  partners 
OoDDARo  in  a  ship,  and  C  buys  a  share,  ostensibly  for  himself,  but 
Hodges.  really  foT  and  with  the  money  of  /).,  cannot  all  the  fair 
contractors  who  have  furnished  provisions,  &c.,  say,  that 
they  were  furnished  for  the  benefit  of  /).,  and  sue  him, 
not  as  a  sub-contractor,  coming  in  under  C,  but  as  if  he, 
D.,  had  always  been  the  real  jomt  owner.  Whether 
there  were  any  fraud  or  not,  the  objection  arises,  when  it 
appears  that  the  plaintiff  was  the  real  partner,  and  FaU  only 
the  nominal  one.]  At  all  events,  as  part  of  the  demand 
arose  before  i^o/r^  name  was  registered,  the  plaintiff  has 
a  right  of  action.  The  SOO/.  was  paid  in  generally  on  ac- 
count, and  there  was  no  specific  appropriation.  [Bayletff 
B. — A  partner  would  have  no  legal  right  until  a  settle- 
ment of  the  accounts.  Could  the  payment  be  applied  to  a 
demand  for  which  there  was  no  legal  right?  Here  is  one 
sum  for  which  the  party  is  liable  at  law,  and  another  sum 
for  which  he  is  not,  but  for  which  he  may  be  liable  in 
equity;  and  the  demand  for  which  he  is  liable  at  law  is  the 
earliest.  I  think  that  you  must  apply  the  payment  to  the 
demand  for  which  the  party  was  liable  at  law  (a).] 

Goulburn,  Serjt.,  was  stopped  by  the  Court. 

Lord  Ltndhurst,  C.  B. — This  is  an  action  which  has 
been  brought  by  the  plaintiff  to  recover  a  sum  of  money 
from  the  defendant,  who  is  a  partner  in  the  company,  for 
money  laid  out  by  the  plaintiflT  at  the  desire  of  the  com- 
pany. There  is  no  doubt  but  that  this  money  was  ex- 
pended by  the  plaintiff;  the  question  is,  whether  he  is  en- 

% 

(a)  Clayton*s  case,  1  Merivale,  at  law  for  the  subsequent  legal 
572;  Birch  v.  Tebbutt,  2  Starkie,  debt.  See  also,  on  this  subject, 
N.  P.  C.  74.  In  Bosanquet  v.  Wray,  Cruikshanks  v.  Rose,  2  M.  &  M. 
6  Taunton,  697,  it  had  been  held,  100,  6  C.  &  P.  19,  S.  C;  Wright 
that  a  creditor  might  apply  the  v.  Laing,  3  B.  &  C.  165;  4  DowL 
payment  to  the  discharge  of  a  &  R.  783,  5.  C. 
prior  equitable  demand,  and  sue 
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titled  to  recover  it  at  law  from  the  defendanti  or,  in  other  E^ch.  ©/  Pkut, 

1832 
words,  from  the  company.     One  point  which  was  made  is, 

that  a  part  of  this  demand  arose  before  those  circumstances 

occurred,  which  the  defendant  contends  have  the  effect 

of  preventing  the  plaintiff's  right  of  suing.     But  I  am  of 

opinion  that  this  is  no  answer  to  the  objection,  because, 

I  think,  that  under  the  circumstances  the  sum  of  SOOl., 

which  has  been  paid  on  account,  must  be  appropriated  to 

the  earlier  items. 

On  the  remainder  of  the  claim  the  question  arises, 
whether  the  circumstances  which  occurred  relating  to  the 
shares  held  by  Fall  for  Mr.  Goddard,  were  of  such  a  na- 
ture as  to  deprive  the  latter  of  his  right  to  sue. 

Now,  according  to  the  evidence  of  Fall,  it  appears,  that 
Mr.  Goddard  represented  to  him,  that  as  solicitor  to  the 
company  he  could  not  hold  shares;  and,  that  he  requested 
Fall  to  allow  him  to  use  his  name,  and  he  would  pay  the 
deposit.  In  consequence,  Fa/r«  name  was  registered,  and 
the  plaintiff  afterwards  brought  him  the  receipts  for  ten 
shares;  FaU  then  became  ostensibly  a  member ;  but  I  con* 
sider  that  Goddard  was  really  the  member  of  this  com- 
pany, and  that  he  stood  in  the  situation  of  bebg  liable  for 
the  debts  of  the  concern. 

Now  the  claim  here  is  for  a  debt  against  the  company, 
and,  therefore,  on  the  ordinary  principle  that  one  partner 
cannot  recover  against  another  at  law^  because  he  would 
be  liable  to  contribute^  I  think  that  the  plaintiff  must  fail 
in  this  action.  I  consider  Fall  as  a  mere  agent,  and  the 
case  is  really  the  same  as  if  Goddard's  name  was  actually 
on  the  books  of  the  company  as  a  member. 

Bayley,  B. — It  is  a  clear  rule  that  one  partner  cannot 
sue  another  at  law,  until  a  balance  is  ascertained ;  and  this 
is  a  proper  and  just  rule,  because  where  one  partner  sues 
another  for  what  he  has  expended  for  the  joint  concern, 
he  is  endeavouring  to  enforce  a  claim  for  all  which  he  has 
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^^\mf^^'  laid  out,  without  at  all  considering  whether  other  members 
of  the  partnership  may  not  have  laid  out  to  the  same  ex- 
tent. Whenever,  therefore,  it  is  made  out  that  the  rela- 
tion of  partnership  exists,  this  objection  is  let  in.  The 
principle  on  which  this  objection  of  partnership  prevails 
is,  that  the  partner  suing  is  bound  jointly  with  the  Other 
partners  to  contribute  to  that  and  all  the  other  partnership 
debts. 

The  question  then  is,  is  Goddard  a  partner  or  not 
in  this  company?  In  a  concern  of  this  nature  there  is  no 
anxiety  as  to  the  situation  of  life  of  the  subscribers,  but 
every  person  who  pays  his  money,  and  puts  down  his 
name,  is  readily  admitted  as  a  partner.  Goddard  either 
stood  in  a  predicament  by  which  he  was  excluded  from 
becoming  a  partner  by  the  nature  of  his  situation,  or  he 
might  think  that  his  becoming  a  partner  would  render 
him  liable  to  prejudices  in  respect  of  such  situation, 
and,  therefore,  he  did  not  think  fit  to  be  entered  on 
the  books  as  an  ostensible  partner;  but  is  he  or  is  he 
not  a  real  partner?  He  applies  to  FaU.  Fall  says, 
I  have  no  money,  and  that  he  leaves  such  things  to 
more  opulent  persons.  He  asks  FaU  to  allow  him  to  use 
his  name.  The  shares  are  taken  in  FaWsnsme^  but  God- 
dard pays  all  the  calls.  Now,  as  between  Fall  and  God" 
dard,  who  would  be  entitled  to  any  benefit?  Would  not 
every  thing  received  by  Fall  on  such  shares  be  received 
by  him  to  Goddard's  use?  If  a  loss  happened,  ought 
Fall,  as  between  him  and  Goddard,  to  contribute  to  bear 
it  ?     It  would  be  most  unjust  if  he  were. 

The  substance  is  this,  you  shall  be  the  nominal,  but  I 
will  be  the  real  partner.  That  is  in  efiect  the  same,  as  far 
as  relates  to  all  other  persons,  as  if  the  plaintifi*  had  been 
the  ostensible  partner.  The  concealing  that  he  was  the  real 
partner  can  make  no  difference  either  in  justice  or  at  law. 
Now  the  demand  was  split  into  two ;  and,  if  any  part 
had  accrued  before  Fall  became  the  nominal  partner,  I 
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should  have  thought  that  the  objection  ought  not  to  pre-  Exch,  of  Pieas, 
vail  as  to  that  part.  But  the  general  payment  which  has 
been  made  is  an  answer  to  the  plaintiff's  argument  in  this 
respect,  because  it  ought  to  be  applied  to  the  earlier  de- 
mand ;  and  because  it  is  the  earlier  part  of  the  demand 
alone  on  which  a  legal  claim  can  arise.  If  there  be  a  legal 
debt,  and  a  claim  which  would  only  become  a  legal  debt 
on  a  settlement  of  the  partnership  accounts  and  a  strik- 
ing of  a  balance,  we  are  bound  to  consider  a  general  pay- 
ment as  applicable  to  the  legal  debt. 

The  rest  of  the  Court  concurred. 

Rule  absolute  to  enter  a  nonsuit  (a). 

(a)  The  Court  thought  it  reason-      tered  instead  of  a  Terdict  for  de- 
able  that  a  nonsuit  should  be  en-      fendant,  as  prayed  by  the  rule. 


Doe  d.  Clarke  v»  Clarke. 

xN  ejectment,  before  Lord  Lyndhurst^  C.  B.,  at  the  last  A  testator,  af^r 
Summer  Assizes  for  the  county  of  Chester;  the  only  ques-  pan^f  his  po- 
tion was,  whether  iJicAarrf  Clarice,  the  father  of  the  lessor  g^nectlTyaid 
of  the  plaintiff*,  took  an  estate  for  life  or  in  fee  under  the  adequate  for  the 
will  of  Edward  Clarice,  which  was  as  follows : —  just  debts,  gave 

*'  I,  Edward  Clarice,  of  Hough,  in  the  county  of  Ches-^  *jj.  c!  aiuhat 
ter,  clerk,  revoking  all  former  wills  by  me  made,  declare  ^"^^"^"f^  gn"*^* 
this  to  be  my  last  will  and  testament.     First,  I  give  and  lands  apper- 
bequeath,  and  charge  such  part  of  my  property  as  may  be  same,  lately  in 

the  possession  of 
(?.  S.  of  W.,  or 
bis  mortgagee,  the  said  property  lying  and  being  in  the  township  of  FF.,  and  also  gave  to  R,  C.  all 
the  share,  right,  and  property  of  the  H.  estate,  situate  in  the  county  of  Chester,  as  left  by  his  late 
^ber: — Held,  that  A.C.  look  a  life  estate  only,  in  the  premises  in  W. 
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tVrcA.  of  vuas,  neccssary  and  adequate  for  the  payment  of  my  just  debts^ 
after  which  I  will  as  follows — I  forgive  and  discharge  my 


mother,  Elizabeth  Clarke^  from  the  payment  of  all  sums 
of  money  due  from  her  to  me  of  every  kind  and  sort  what- 
Clvk^b.  soever,  to  enable  her  to  apply  the  same  for  her  own  sole 
use  and  benefit.  I  also  give  and  bequeath  to  my  brother, 
Charles  Clarke,  the  sum  of  one  hundred  guineas,  with  the 
watch  left  to  me  by  my  fiither.  I  likewise  give  and  be- 
queath to  my  god-daughter,  Hester  Clarke,  the  sum  of 
100/.  I  also  give  and  bequeath  to  my  brother,  Richard 
Clarke,  all  that  dttelling^omse,  wndt-kiln,  stable,  and  gar- 
den, with  all  laMds  appertahting  to  the  same,  lately  in  the 
possession  of  John  Steele,  of  Wybmmbury,  or  his  mortga- 
gee, the  said  /Mn^ierty  lying  and  being  in  the  township  of 
tfybmnbrnry.  I  also  give  and  bequeath  to  my  brother, 
iiiehiMrd  Clarke^  all  the  share»  right,  and  property  of  the 
Ito^gh  estate,  situate  in  the  county  of  Chester,  aa  left  by 
i«  V  Utv  fatht^r*  I  also  give  and  bequeath  to  the  Reverend 
ya  #iw»<rAm  Clisrke,  and  my  brother  Rieiard  Clarke,  upon 
trM*t.  all  th^  money  or  property  that  May  hereafter  become 
d\^  Iv^  itt^  or  ttiy  heirs*  upon  the  death  of  my  mother  Eli- 
ri^^^K  VUrke,  \}h^  same  being  part  of  the  property  se- 
curv\l  K^  her  H^  the  term  of  her  natural  life,  for  «r  towards 
the  jvt>ttWHU  v4^  UKV.  per  mmmmm,  as  an  annuity  granted  her 
by  thv  ^»U  v^*  my  Ute  itetther\  the  same  to  be  put  out  upon 
U^  (\x\  mterv^t*  aoJ  appKed  R>r  tW  sole  use  and  benefit  of 
the  chiUlrx «» of  Hk^hmrd  and  thnMhy  Clarke,  that  now  are 
vH^  iim  h\*rv\)itVr  be  by  them  begotten*  and  the  same  to  be 
jsiKl  tv*  thv*m  *«f%ertitl>i  and  iu  eqoal  parts  as  they  dull 
UKArtv  or  Am^e  At  the  a^*  o<:'  tweoty-one  years*  I  hereby 
iK>iutu^K^  f.^M  V*i  i  (V**'>Vv  C^ruts  CUtrke^  and  Radard 
(  Y^  <(.\  evevH^tv^  of  t^ws^  uiy  w ill  1  likewise  appoint  EK- 
iud^i «  CCut^xf  x%t^\ji*%r\  W^tt^^J  t\>  the  smne»    In  witness 

The  le.trt><\l  JuJ^  wci$  o*  opittioii  that  Richard  Clarke 
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took  an  estate  for  life  only  in  the  premises  in  Wybunbury  ^^\^^^^' 
under  this  devise,  and  the  plaintiff  was  nonsuited. 

Jones,  Seijt.,  now  moved  to  set  aside  the  nonsuit — 
Richard  Clarke  took  an  estate  in  fee  under  the  will  of  Ed- 
foard  Clarke.  The  testator  charges  such  part  of  his  pro- 
perty as  was  necessary  to  pay  his  debts*  That  charges  his 
real  property.  [Lord  Lyndhurst,  C.  B. — The  individual 
taking  the  life  estate  is  not  charged.  The  estate  is  charged, 
and  the  individual  takes  it  subject  to  the  charge.  Where 
the  individual  is  charged,  he  must  hold  it  for  a  time  long 
enough  to  make  him  no  loser;  but  where  the  estate  is 
charged^  the  charge  follows  the  estate^  and  each  takes  it 
subject  to  the  charge.]  The  distinction  is  tak^n  between 
a  charge  out  of  the  rents  and  profits,  and  a  charge  on  the 
estate.  In  Doe  v.  Richards  (a),  a  devise  of  all  the  residue 
of  the  devisor's  lands,  hereditaments,  goods,  chattels,  and 
personal  estates,  his  legacies  and  funeral  expenses  being 
thereout  paid,  was  held  to  pass  a  fee.  [Lord  Lyndhurst, 
C.  B. — That  imported  being  thereout  paid  by  the  devi* 
see{b).  Bayley,  B. — Here,  before  the  devisor  gives  the 
estate  to  the  party  claiming,  he  charges  it  Now,  would  not 
that  charge  the  estate  in  the  hands  of  the  heir-at-law?  In 
Doe  V.  Richards  the  devise  to  the  party  comes  first,  and 
the  testator  then  says — my  legacies  and  funeral  expenses 
being  paid  thereout;  that  must  be  by  the  devisee ;  he  charges 
the  estate  into  whatever  hands  it  may  come.  If  the  devi- 
see be  personally  charged  with  the  payment  of  debts,  or 
if  the  debts  be  charged  on  the  quantum  of  estate  given  to 
the  devisee,  he  takes  the  fee.  Doe  v.  SneUing  (c).  To 
make  a  charge  pass  a  fee,  it  must  either  charge  the  de- 
visee or  the  lands  in  his  hands.    Roe  v.  Dawe  (d).    Now 

(a)  3  T.  R.  356^  chards/mDocY. SneUing,5E9ai,S6. 

(b)  See  Mr.  Justice  Ashunft  (c)  5  East,  98. 
judgment,  ibid;  and  see  Lord  £/-  (<i)  3  M.  &  S.  518;  and  see  2  N. 
knbarough's  remarks  on  Doe  v.  Ri-  R.  343 ;  5  T.  R.  558. 
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Exck,  of  Pleas, 
1832. 


in  the  present  case  this  is  not  a  charge  on  the  derisee 
personally,  nor  is  it  a  charge  on  the  estate  of  the  devisee. 
It  is  a  charge  on  the  estate  whether  in  the  hands  of  tenant 
for  life,  or  in  fee.  Lord  Lyndhmrsi,  C.  B. — ^It  is  a  charge 
on  the  whole  estate,  not  on  the  interest  which  the  deraee 
takes.] 

Janes f  Seijt.,  then  submitted,  that  the  word  property 
would  pass  the  fee,  but — 

Per  Curiam, — The  word  *'  property"  is  not  used  there 
to  describe  the  quantum  of  the  estate  to  be  td^en,  but  tbe 
local  situation  of  the  premises. 

Rule  refused. 


A  codicil  was 
duly  executed 
and  attested, 
and  ezprestly 
referred  to  an 
unexecuted  will 
on  the  nme  pa- 
per:—i/^M, 
that  such  eze* 
cution  gaTe  ef- 
fect to  the  will, 
and  that  it 
thereby  became 
a  good  will  of 
lands. 


Doe  dem.  Williams  v.  Evans. 

GjECTMENT  by  devisee  against  heir.  At  the  trial  at 
the  last  Summer  Assises  for  the  county  of  Carwuuiien, 
before  Aldersan,  J.,  the  following  appeared  to  be  the  facts 
of  the  case.  In  December,  1829,  tbe  testator,  David 
Evans,  bad  requested  a  dissenting  minister  to  prepare  a 
will  for  him,  which  he  did,  containing,  amongst  other 
things,  the  devise  of  the  property  in  question  to  the  lessor 
of  the  plaintiff.  A  blank  was  left  for  the  names  of  the  ex- 
ecutors. The  will  was  written  on  the  first  page  of  a  sheet 
of  foolscap  paper,  which  first  page  ended  with  the  words, 
**  In  witness  whereof  I  have  hereunto  set  my  band  and  seal 
this  8th  day  of  December,  18^;**  and,  on  the  second  page, 
an  attestation  was  written  as  follows — "  Signed,  sealed,  and 
published  by  the  within-named  David  Evans,  as  and  for  his 
last  will  and  testament,  in  the  presence  of  us,  who,  at  his 
request,  in  his  presence,  and  in  the  presence  of  each  other. 
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have  hereunto  set  and  subscribed  our  names  as  witnesses   EMh,rfFU(u, 
hereto."  ^J!fL^ 

There  was  no  signatare  or  seal  to  this  wiU^  or  signature         Doe 
of  witnesses.  Williams 

About  a  fortnight  after  this  will  had  been  prepared^  the  svans. 
testator  sent  to  the  same  minister,  and  said  he  wanted  a 
codicil  to  his  will.  A  codicil  was  accordingly  prepared, 
and  written  on  the  same  sheet  of  paper,  lower  down  on  the 
second  page  than  the  end  of  the  above  attestation.  The 
codicil  was  as  follows: — 

**  Codicil. — 1|  David  JBvans,  make  a  codicil  to  the  fore- 
going will,  and  thereby  ordain,  that  my  wife,  Ann  Evans, 
be  entitled  to  the  sum  of  200/.  of  my  property,  in  case  she 
should  marry  (a).  [no  date]. 

Witness  David  Evans  [no  seal]. 

John  WU&ams. 
John  Harry  Logingoch. 
WiUiamHoweUr 

This  codicil  was  regularly  signed  by  the  testator,  on  the 
30th  January,  1829,  in  the  presence  of  the  three  attesting 
witnesses.  He  said  to  the  witnesses,  before  the  paper 
was  produced,  that  his  will  was  in  the  desk.  When 
brought  out,  he  folded  it  up,  so  that  the  former  parts  of 
the  paper  could  not  be  seen ;  and  he  said,  this  is  my  will, 
and  something  else,  which  the  witness  who  deposed  to 
these  facts  could  not  remember.  On  these  facts,  the 
learned  Judge  was  of  opinion,  that  the  execution  of  the 
codicil  was  a  good  execution  of  the  will;  and  the  lessor  of 
the  plaintiff  had  a  verdict. 

WJdtcombe  now  moved  for  a  new  trial,  and  stated  the 
foregoing  facts.     The  will  was  a  nullity  in  its  creation, 

(a)  By  the  former  will,  notbing  was  left  to  the  wife  in  case  of  her 
second  marriage. 
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Exck.  ofPUoM,   and  cannot  be  made  good  by  matter  ex  post  facto.   Aitor- 


18:^ 


Eyams. 


ney-General  Y.  Barnes  (a).  It  appears,  from  the  inatru- 
DoB  ment  itself,  that  it  is  incomplete,  inasmuch  as  the  testator 
Williams  ^^  "ot  filled  up  the  blank  with  the  names  of  the  execu* 
tors,  whom,  it  appears,  he  intended  to  appoint  to  execute 
it.  [Bayley,  B. — The  execution  of  the  codicil  will  have 
the  efiect  of  bringing  down  the  will,  and  making  it 
speak  at  the  time  of  the  codicil  being  executed,  unless 
you  can  shew  that  he  intended  to  execute  the  codicil 
only,  and  not  to  give  effect  to  the  wilL  Carleton  v. 
Griffin  (b)  is  in  point.]  That  case  is  distinguishable 
from  the  present.  In  Carleton  v.  Griffin,  there  was 
not  only  a  reference  to  the  former  part,  but  a  reference 
to  it  as  a  subsisting  instrument,  by  the  words,  **  and 
this  not  to  disannul  any  of  the  former  part  made  by  me 
2nd  of  May,  1752;*'  and  Lord  Mansfield  there  says,  "It 
is  not  stated  to  be  a  will  or  a  codicil,  but  a  sheet  of  paper 
written,  &c.  It  is  a  memorandum  to  be  added  to  it  But 
he  does  not  call  this  a  codicil.  The  publication  of  it  is  as 
a  will.  He  takes  up  the  paper,  and  says, '  it  is  my  will.' 
And,  certainly,  he  did  not  mean  a  part  of  it  only,  but  the 
whole  of  it.  And  he  desires  them  to  attest  it."*  And  De* 
mson,  J.,  in  that  case,  reUes  on  the  testator  calling  it  a 
memorandum,  and  not  a  codicil.  Here  the  former  in- 
strument is  called  a  will  in  the  codicil ;  and  it  was  proved 
that  be  gave  instructions  for  a  codicil,  and  he  executes 
the  codicil  only. 

Bayley,  B. — I  think  that  we  ought  not  to  grant  a  rule 
in  this  case,  as  we  are  clearly  of  opinion,  on  the  authority 
of  Carleton  v.  Griffin,  that  it  could  not  be  sustained.  The 
party  makes  what  he  intended  to  be  his  will  at  some  time 
or  other,  but  he  does  not  then  make  it  his  will;  for,  it  was 

(a)  2  Vernon,  59?.  In  that  case,      enc«  to  Lea  v.  Libh,  3  Mod.  262, 
qtutre  whether  the  codicil  was  not     seems  to  flavour  this  supposition, 
upon  a  separate  paper.  The  refer-         (6)  1  Burrow,  549. 
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neither  executed  nor  witnessed;  and  the  question  is,  whe-   ExcKo/PUat, 


ther  the  codicil  made  at  a  subsequent  time  is  to  be  con- 
fined to  its  operation  as  a  codicil^  or  whether  its  execution 
was  not  also  an  execution  of  the  will.  The  will  was  written 
on  part  of  a  sheet  of  foolscap  paper ,  and  the  codicil  was 
written  on  the  same  sheet.  Now,  if  the  codicil  had  not 
referred  to  the  will,  I  should  have  thought  that  it  did  not 
set  up  that  instrument;  but,  if  the  codicil  do  refer  to  the 
will,  then  I  am  of  opinion  that  it  does  set  it  up.  The  lan- 
guage is,  ''Codicil — I,  David  Evans,  make  a  codicil," 
which  word  implies  an  addition  to  a  former  instrument. 
It  proceeds, ''  a  codicil  to  the  foregoing  will,  and  thereby 
ordain  that  my  wife,  Ann  Evans,  be  entitled  to  the  sum  of 
200/.  of  my  property,  in  case  she  should  marry.**  Now, 
to  this  codicil  there  are  three  witnesses ;  and  the  testator, 
by  executing  this  codicil,  appears  to  me,  at  that  time,  in 
as  plain  terms  as  possible,  to  have  set  up  not  only  the  co- 
dicil, but  the  will.  The  only  distinction  between  Carleton 
▼.  Griffin  and  the  present  case  is,  that  in  Carleton  t. 
Griffin  the  first  will  was  signed ;  here  the  first  will  was 
not  signed.  Signing  a  will  of  lands  does  not,  however, 
make  it  an  operative  instrument.  To  give  the  will  in  that 
case  operation,  the  Court  must  have  thought  that  they 
were  entitled  to  consider  the  execution  and  attestation  of 
the  codicil  as  giving  effect  not  only  to  the  codicil  but  to 
the  wilL  The  language  of  the  codicil  there  was,  ''  not  to 
disannul  any  of  the  former  part;"  and,  by  the  decision,  it 
operated  not  only  not  to  disannul,  but  to  set  up  the  for- 
mer wilL  Now,  I  cannot  say  that  I  can  distinguish  that 
case  from  the  present;  and,  independent  of  any  authority, 
I  should  have  thought  that  there  was  good  reason  to  consi- 
der that  the  exiecution  and  attestation  in  this  case  applied 
to  the  whole  of  what  was  on  the  paper.  The  codicil,  ex- 
pressly referring  to  the  will,  shews  that  the  intention  of  the 
testator  was,  that  both  instruments  should  be  oi>erative. 


1832. 
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Exeh,  of  PUat,       BoLLAND,  B. — The  codicil  sets  up  the  will,  and  renders 

1832.  r  ' 

it  as  effectiTe  as  if  the  testator  wrote  "  I  add  this  to  what 
is  written  before,  and  now  I  set  my  band  to  it/' 

GuRNEY,  B.,  concurred.    And  the  rule  was 

Refused. 


Jackson  v.  Godard  and  Another. 

Qtutre  the  ef-     JLrEBT  for  goods  sold — particulars,  31.  I8s.;  plea,  gene- 
the  paymenTof  ^  issue,  with  noticc  of  set-oiF— particulars  8/.  3*.  8rf. 
hat^wrmSSe        ^^  ^^^  ^"*^  before  Bayley,  B.,  at  the  Middlesex  Sittings 
the  subject  of  a    after  Triniiy  Term  last,  the  following  appeared  to  be  the 

setoff,  after  n     ^       -,, 

such  set-off  has   lacts  Of  the  CaSC. 

ornou^lf^of      On  Ae  28th  o(  April,  Godard  sued  Jackson  for  work 
given  with  the    done,  and  gave  particulars  of  his  demand,  which  amounted 

plea  of  the  ge-  ^  i 

nerai  issue.  to  8/.  Ss.  8d.  Jackson  then  declared  against  Godard,  by 
the  bye,  (against  whom  he  had  a  previous  action  pending 
in  this  Court),  for  31. 18^.,  which  was  the  declaration  in  the 
present  action.  To  this  Godard  pleaded  the  general  is- 
sue, and  gave  a  notice  of  set-off  for  81. 3s.  8d.,  which  was 
the  sum  claimed  as  the  demand  in  Godard s  action  against 
Jackson. 

Jackson  having  obtained  the  particulars  in  Godards  ac- 
tion, took  out  a  Judge's  order  to  stay  proceedings  on  pay- 
ment of  debt  and  costs.  He  then  taxed  the  costs,  and  went 
with  his  attorney  to  Godards  attorney,  and  tendered  to 
him  the  debt  and  taxed  costs,  amounting  to  \3L9s.8d., 
which  he  refused  to  accept,  unless  the  3L  \8s.  was  de- 
ducted. He  subsequently  received  the  money  under  pro- 
test, and  gave  the  following  receipt : — 

**  In  the  Exchequer  of  Pleas. 
Godard^.  Jackson. — Received  Slst  May^  1832,  of  Mr. 
Jackson,  by  the  payment  of  Mr.  Rushworth,  his  attorney, 
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the  sum  of  13/.  9*.  8rf.,  the  balance  of  the  debt  and  costs  s*ch,  of  Pleat, 

1832. 
in  this  action^  hereby  protesting  against  the  receipt  of 

3/.  18^.^  and  ofiering  to  allow  the  same  as  a  set-off  against 

the  defendant  in  this  action. 

Wm.  LydCi  plaintiff's  attorney. 

Balance  of  debt  -  £8    3    8 

Costs    ....     560 


13    9    8' 


Upon  these  facts  the  learned  Baron  was  of  opinion,  that 
the  plaintiff  had  no  available  demand  at  the  time  of  the 
commencement  of  the  action ;  and  the  plaintiff  was  non- 
suited. 

Mamel  now  moved  to  set  aside  the  nonsuiti  and  for  a 
new  trial. — The  statute  of  set-off  is  not  compulsory,  and, 
therefore,  the  plaintiff  had  a  right  to  pay  the  debt  he  owed 
and  to  proceed  in  his  action.  The  main  question  is,  at 
what  period  of  the  cause  is  the  account  to  be  taken?  If 
at  the  commencement  of  the  action,  the  plaintiff  had  no 
right  to  sue.  But  the  plaintiff  has  a  right  to  have  the  ac- 
count settled  at  the  time  of  the  triaL  A  notice  of  set-off 
is  not  to  place  a  plaintiff  in  a  different  situation  from  a 
plea  of  set-off.  Now,  if  the  set-off  had  been  pleaded  in 
this  case,  the  plaintiff  might  have  shewn  by  a  replication 
puis  darrein  continuance,  that  the  matter  of  set-off  had  been 
done  away  with  since  the  plea  pleaded.  There  is  a  pre- 
cedent to  this  effect  in  Wentworth{a).  The  replication 
would  have  been,  that,  after  plea  pleaded,  the  debt  and 
costs  bad  been  satisfied. 

Baylet,  B. — On  such  a  replication  the  question  might 
arise,  whether  the  payment  had  been  accepted.  Here,  it 
was  not  the  plaintiff  in  that  cause,  who  accepted ;  it  was 

(a)  3  Wentworth,  162. 
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Bxch.  of  PUat,  the  attorney,  who  had  no  authority  to  accept  the  whole. 
The  defendant  in  that  cause  insisted  on  paying  the  whole, 
which  he  had  no  right  to  do.  I  thought,  that,  at  the  com- 
mencement of  the  present  suit,  the  defendant  had  a  good 
set-off,  and  the  plaintiff  had  no  available  demand.  It  is  not 
immaterial,  however,  that  the  payment  was  made  to  the  at- 
torney ;  and  the  person  making  the  payment  must  have 
known  that  the  attorney  ought  not  to  have  received  the 
whole. 

Cur.  adv.  vuU. 

On  a  subsequent  day,  Lord  Lynduurst,  C.B.,  delivered 
the  judgment  of  the  Court — 

We  think  that  there  should  be  no  rule  in  this  case.  It 
is  unnecessary  to  give  any  opinion  as  to  the  effect  of  re- 
ceiving payment  of  a  debt  after  a  set-off  has  been  pleaded, 
inasmuch  as  we  are  of  opinion  that  the  manner  of  receiv- 
ing it  in  the  present  case,  with  a  qualification,  prevents  that 
question  from  arising. 

Rule  refused  (a). 

(fl)  See  2  Burr.  1230,  and  2  Gamp.  694,  which  were  referred  to  in 
the  course  of  the  argument. 


Nicholson  r.  Paget. 

A  giiaranUe  in    ASSUMPSIT  on  the  following  guarantie. 
worS^'llfcrc-      "  Sir— I  hereby  agree  to  be  answerable  for  the  payment 
^y  •gre«  to  be     Qf  50/.  for  T.  LerigOi  in  case  71  Lerigo  does  not  pay  for 

Answerable  for  ".  -r     .it 

the  payment  of    the  inn  &c.  which  he  receives  from  you,  and  I  will  pay  the 

SOf.  for  T.  Ze-:  ^      ,,  ^  ^ 

rigo,  in  caie  T.    amount. 
Lerigo  does  not 

pay  for  the  gin,  &c  which  he  receives  from  you,  and  1  will  pay  the  amount  :** — Heldt  not  a  con- 
tinuing guarantie. 
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At  the  trial  before  Gnmey^  B.^  at  the  London  Sittings  Exdt,  of  Pieoi, 
.  in  last  Trimiy  Tenn,  it  appeared,  that  after  giving  the 
guarantie,  goods  to  a  birge  amount  had  been  supplied  by 
the  plaintiffs  to  71  Lerigo,  and  that  he  had  paid  much 
more  than  504  for  such  goods,  the  ultimate  balance  being 
about  SOL  The  only  question  was,  whether  the  guarantie 
was  a  continuiDg  one.  The  plamtiff  contended  that  it 
was,  relying  on  Mason  v.  Pritchard{a\  and  Merle  v. 
Wells {b);  the  defendant  contended  that  it  was  not,  rely- 
ing on  Melville Y.  Hayden(e).  The  learned  Baron  non- 
suited the  pkuntiffs,  but  gave  them  leave  to  move  to  enter 
a  verdict  for  the  amount 

JerviSf  having  detained  a  rule  accordbgly — 

Lhyd  now  shewed  cause.-— A  guarantie  cannot  be  con- 
strued to  be  contiauing,  unless  it  appear  clearly  to  have  been 
tbe  meuiing  of  the  parties  to  extend  it  beyond  the  fir^^t 
transaction.  There  must  be  something  in  the  guarantie  by 
which  it  may  clearly  and  unequivocally  appear  that  it  was 
the  intention  of  the  parties  that  the  guarantie  should  be  a 
continuing  one.  Melville  v.  Hayden  is  a  strong  case  in 
the  defendant's  favour,  and  must  govern  tbe  present  ease. 
There  the  engagement  was  ''  to  guarantee  the  payment  of 
Mr.^.  M.  to  tbe  extent  of  604  at  quarterly  account,  bill 
two  months,  for  goods  to  be  purchased  by  him  of  W.  %  D. 
Melville.*'  Mr.  J«6tiee  Bayley  in  that  case,  after  remark- 
iag  that  tbe  words  **  quarterly  account*'  did  not  vary  the 
case,  said— ^'  A  party  who  takes  a  guarantie  of  this  sort, 
should  carefully  provide  that  there  are  wordis  in  it  express- 
ive  of  its  being  a  guarantie  for  goods  to  he  furnished  by 
him  from  time  to  time.**  Dtxcis  v.  Pritchardrraa  cited  for 
the  pkuntiff  at  the  trial.     That  case  was  said  by  the  Court 

(/O  12  East,  227. 
(6)  2  Camp.  413.  (c)  3  fi.&.  A.  593. 

VOL.  L  K 
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^B«c*- ^  P^^t  in  Melville  v.  Hapden,  to  go  as  far  as  possible.  In  that 
case,  however,  the  words  were  **  for  any  goods  he  hath  or 
may  supply."  In  Merle  v.  Wells ,  and  in  Bastowv.  Ben- 
nett(a\  the  word  any  occurred;  and  in  thjg  latter  of  these 
cases  Lord  Ellenborough  laid  pecuUar  stress  upon  that 
word. 

One  of  the  last  cases  on  the  subject  is  Hargreave  v. 
Smee  (6).  [Bayley,  B. — The  Court  there  relied  on  the 
words,  "  according  to  the  custom  of  the  trade."]  In  the 
present  case  there  are  no  words  which  at  all  refer  to  any 
course  of  dealing  from  which  an  intention  that  the  gua- 
rantie  should  be  a  continuing  one  can  be  inferred ;  on  the 
contrary,  the  words  **  for  the  gin,  &c.,"  seem  to  stipulate 
for  one  delivery.  [Bay ley ,  B. — It  may  possibly  mean  for 
whatever  gin.]  It  is  difficult  to  say,  that  there  is  a  plain 
and  manifest  intention  expressed  in  this  instrument  that 
the  guarantie  should  continue;  and  if  not,  it  falls  within 
the  rule  laid  down  by  Mr.  Justice  Bayley,  in  deciding  Mel- 
ville V.  Haydeiu 

Jervis  and  Godson  for  the  plaintiffs. — The  rule  of  con- 
struction is,  that,  if  there  is  any  ambiguity,  it  should  be 
taken  against  the  party  executing  the  instrument.  Har- 
greave  v.  Smee  (c). 

So  in  Mason  v.  Pritchard  {d),  the  Court  said,  that  **  the 
words  were  to  be  taken  as  strongly  against  the  party  giv- 
ing the  guarantie  as  the  sense  of  them  would  admit.'* 
The  construction  ought  to  be  liberal  in  favour  of  the  per- 
son who  parts  with  goods  on  the  faith  of  such  an  instru- 
ment. In  the  present  case  the  word  ''  receives"  imports 
a  habit  or  course  of  receiving. 

The  guarantie  may  be  divided  into  two  sentences,  the 
last  being — **  in  case  71  Lerigo  does  not  pay  for  the  gin 


(a)  3  Gamp.  220.  (c)  6  Bio|^.  248 ;  3  Moore  &  P. 

(6)  6  Bing.  244 ;  3  Moore  &  P.     582.    Judgment  of  Twdal^  C.  J. 
573.  {d)  12  East,  228. 
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wbich  he  receivesi  I  will  pay  the  amounty"  that  is,  the  Exch.  of  Pleas, 
amount  of  the  gin.  Then  the  first  sentence  would  limit 
the  responsibility  to  SOL,  by  the  words  '^  I  agree  to  be 
answerable  for  the  payment  of  50/.  for  T.  Lerigo"  The 
responsibility  to  that  amount  would  continue  until  notice, 
according  to  the  doctrine  laid  down  by  Wood,  B.,  at 
NUi  Prius,  in  Mason  v.  Priichard  (a). 

In  Simpson  v.  Manley  (6),  the  words  were — "  our  rela- 
tion, Mr.  TAomas  Manley,  having  intimated  to  us  that  he 
is  about  to  make  some  purchases  of  goods  from  you,  we 
beg  to  say  that  if  you  give  him  credit,  we  will  be  respon^- 
sible  that  his  payments  shall  be  regularly  made,  to  the  ex- 
tent of  one  thousand  pounds,  from  this  period  to  the  1st 
of  June,  1831  ;*'  and  it  was  thought  too  clear  to  admit  of 
argument  to  the  contrary,  that  the  guarantie  was  a  conti- 
nuing one. 

Bayley,  B.  (c) — In  that  case  the  hmits  were  expressed. 
The  distinctions  between  the  cases  on  this  subject  are  very 
nice;  and  it  is  desirable,  as  far  as  it  is  possible,  to  lay  down 
a  general  rule.     We  will  consider  of  our  judgment. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by — 

Bayley,  B. — The  question  in  this  case  was,  whether 
the  guarantie  was  a  continuing  guarantie,  or  whether  it 
had  terminated  by  the  payment  of  50/.?  The  language 
of  the  instrument  is  in  these  words — 

•*  Sir — I  hereby  agree  to  be  answerable  for  the  pay- 
ment of  50/.  for  T.  Lerigo,  in  case  T.  Lerigo  does  not 
pay  for  the  gin,  &c.,  which  he  receives  from  you,  and  I 
will  pay  the  amount.** 

(a)  2  Camp.  437.  (c)  Lord  Lt/ndhurst,  C.  B.,  was 

(*)  2  C.  &  J.  1 2.  sitting  in  equity. 

e2 
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^'^^Q^o^^'*       ^^^  *^''  ^^  *  contract  of  guarantiey  which  is  a  contract 
of  a  peculiar  description ;  for  it  is  not  a  contract  which  a 
party  is  entering  into  for  the  payment  of  his  own  debt,  or 
on  his  own  behalf;  but  it  is  a  contract  which  he  is  entering 
into  for  a  third  person :  and  we  think  that  it  is  the  duty  of 
the  party  who  takes  such  a  security  to  see  that  it  is  couch- 
ed in  such  words  as  that  the  party  so  giving  it  may  dis- 
tinctly understand  to  what  extent  he  is  binding  himself. 
The  language  of  the  first  part  of  this  guarantie  is — ''  I 
hereby  agree  to  be  answerable  for  the  payment  of  SOL  for 
T.  LerigoJ"    Now>  these  words  would  primd  facie  import 
that  the  party  giving  the  gtiarantie  would  be  answerable 
for  the  payment,  by   T.  Lerigo,  of  502.^  and  no  more. 
Then,  is  this  engagement  extended  by  the  subsequent 
words? — 'Mn  case  T.  Lerigo  does  not  pay  for  the  gin, 
&c.,  which  he  receives   from   you,  and  I  will  pay  the 
amount."    Now  these  latter  words  do  not  profess  to  over- 
ride any  particular  period  of  time.    This  guarantie,  there- 
fore, must  either  be  applicable  to  an  indefinite  time  and  de- 
terminable by  notice,  or  be  confined  to  the  payment  of  the 
first  sum  of  50/.  that  becomes  due;  and  we  think  that  it  is 
not  applicable  to  an  indefinite  time,  but  is  limited  to  the  pay- 
ment of  the  first  50/.  /  and  that  it  is  not  a  continuing  guar- 
antie. 

The  case  which  comes  nearest  to  the  present  is  the 
case  of  Melville  v.  Hat/den.  There  the  words  were — **  I 
engage  to  guarantee  the  payment  of  Mr.  Amos  Moulden, 
to  the  extent  of  60/.,  at  quarterly  account,  bill  two  months^ 
for  goods  to  be  purchased  by  him  of  William  ^  David 
MelvilleJ"  That  language  was  fully  as  strong  as  tbe  lan- 
guage in  the  present  case.  There  it  was — •*  I  engage  to 
guarantee,  &c.,  to  the  extent  of  60/./'  here,  it  is — "  1 
agree  to  be  answerable  for  the  payment  of  SOL**  The 
Court,  however,  in  that  case  held,  that  as  soon  as  Moul- 
den  had  paid  to  the  extent  of  60/.,  the  guarantie  was  at  an 
end.  The  distinction  is,  and  must  be,  minute^  between 
hose  cases^  where  the  guarantie  has  been  held  to  be  a 
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continuing  guarantiee  and  those  where  it  has  been  held  to  £^«a.  of  Pkas, 
be  limited*     In  Mason  v.  Priichard  the  words  are — ^^  for 
any  goods  he  hath  or  may  supply  W.  P.  with^  to  the  amount 
of  100/.*'    The  meaning  seems  to  be,  not  to  limit  the  liabi- 
lity to  the  extent  of  the  payment  of  100/.,  so  that  such  liabi- 
lity should  not  continue  aflier  the  time  when  that  sum  should 
have  been  paid,  but  that  the  party  giving  the  guarantie  was 
willing,  if  not  called  on  for  more,  to  be  answerable  to  that 
extent  at  any  time.     In  Merle  v.  Wells ^  the  words  were — 
^*  for  any  debt  be  may  contract  for  his  business  as  a  jew- 
eller, not  exceeding  100/.,  after  this  date.**    These  words 
point  out  the  extent  to  which  the  surety  is  willing  to  go 
in  i>aying  debts  contracted  for  goods  for  the  carrying  on  of 
the  business.     Hargreave  v.  Smee  is  the  last  case  on  the 
subject.    The  words  were — ^^  guarantee  the  payment  of 
goods,  to  be  delivered  in  umbrellas  and  parasols,  to  J. 
and  E.  A.  5*,  according  to  the  custom  of  their  trading 
with  you,  in  the  sum  of  SOO/t**    The  meaning  is  not,  if 
you  will  supply  to  the  extent,  but,  I  will  be  answerable  to 
the  extent;  and  the  extent  of  SOO/.  is  not  to  point  out  the 
extent  to  which  the  goods  should  be  from  time  to  time 
supplied  under  that  guarantie,  but  to  point  out  the  extent 
to  which  the  surety  will  be  willing  to  pay  on  this,  as  a 
continuing  guarantie. 

In  the  present  case  the  fair  meaning  of  the  words  in  the 
first  part  of  this  guarantie—^'  I  will  be  answerable  for  the 
payment  of  oO/.  for  Lertgo^^  is,  that  I  will  be  answerable 
that  Lerigo  shall  pay  you  to  the  extent  of  50/.  for  goods 
to  be  furnished.  On  the  facts  of  the  case,  this  might  pro- 
bably be  the  understanding  between  the  parties.  Here  is 
a  young  man  starting  in  business ;  you  may  supply  him 
with  goods  to  the  amount  of  50/.,  for  his  paying  which  I 
am  answerable ;  afterwards,  you  can  see  how  he  goes  on, 
and  whether  you  approve  of  his  mode  of  carrying  on  bis 
business,  and  of  his  payments ;  and  you  will  continue  to 
supply  him  or  not,  accordingly. 
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Exch.  of  Pleas, 
1832. 


The  subsequent  part  of  the  guarantie  does  not  extend 
this  responsibility ;  it  limits  and  qualifies  the  previous  part 
of  the  contract. 

This  decision  will  be  attended  with  beneficial  conse- 
quences. It  is  not  unreasonable  to  expect,  from  a  party 
who  is  furnishing  goods  on  the  faith  of  a  guarantie,  that 
he  will  take  the  guarantie  in  terms  which  shall  plainly  and 
intelligibly  point  out  to  the  party  giving  the  guarantie  the 
extent  to  which  he  expects  that  the  liability  is  to  be  carried. 
The  guarantie  in  this  case  does  not  clearly  and  intelligi- 
bly point  out  to  the  party  giving  it  to  what  extent  his  lia- 
bility is  to  be  carried.  We  are,  therefore,  of  opinion,  that 
the  rule  for  entering  a  nonsuit  should  be  discharged* 


Rule  discharged. 


Where  a  mar- 
ried woman  has 
been  arrested, 
the  Court  will 
discharge  her 
on  filing  com- 
mon bail,  or  or- 
der the  bail  bond 
to  be  given  up 
to  be  cancelled, 
if  the  coverture 
be  clearly  esta- 
blbhed,  unless 
she  has  used  de- 
ceit before  or  at 
the  time  of  ob- 
taining  the  cre- 
dit 


Freame  v.  M itford. 

rrlLSON  had  obtained  a  rule  to  deliver  up  the  bail 
bond  to  be  cancelled,  on  the  ground  of  the  defendant  be- 
ing a  married  woman.  It  appeared^  upon  affidavits  on  the 
part  of  the  plaintiffs,  that  the  defendant,  in  May,  1830, 
went  with  her  daughter,  a  lady  in  a  respectable  situation 
in  life  at  Worcester,  to  the  shop  of  the  plaintiffs)  trades- 
men in  Worcester,  and  ordered  some  furniture  for  a  house 
at  Great  Malvern.  The  plaintifis  did  not  think  it  neces- 
sary to  make  inquiries,  as  they  knew  the  respectability  of 
the  daughter;  and  supplied  goods  to  the  amount  of  57/. 
They  supposed  the  defendant  to  be  a  widow,  and  would 
not  have  trusted  her,  had  they  known  of  her  coverture. 
It  was  further  sworn,  that  she  was  understood  to  be  a  wi- 
dow by  the  numerous  tradesmen  with  whom  she  dealt. 
On  being  applied  to  for  payment  of  the  plaintifTs  ac- 
count, the  defendant  wrote  a  letter,  engaging  to  pay  30/. 
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or  25/.  in  two  months,  if  the  plaintiffs  would  draw  upon  Each,  of  Pleat, 
her  for  that  amount;  and  they  drew  a  bill  accordingly, 
which  she  accepted.  She  had  dealings  with  another 
tradesman  at  Worcester  from  June^  18S9,  and,  of  her  own 
accord,  had  given  him  two  bills,  to  which  she  was  a  party, 
in  payment  for  goods  furnished  by  him. 

It  was  also  sworn,  that  the  plaintiffs  had  been  informed, 
and  beliered,  that  the  defendant  had,  For  many  years,  lived 
separate  from  her  husband,  and  that  she  had  a  separate 
and  distinct  income. 

Whitmore  shewed  cause.— The  Courts  will  not  interfere 
in  a  summary  way,  where  there  has  been  any  fraud  prac- 
tbed  by  the  defendant,  holding  herself  out  as  an  unmar- 
ried woman*  Partridge  v.  Clarke  (a).  In  Jones  v.  Lew* 
if  (6),  and  Prichard  y.  Cowlam  (c),  it  was  held,  that  the 
mere  issuing  a  bill  of  exchange  by  a  married  woman  was  a 
holding  herself  out  to  the  world  as  a  single  woman  so  as  to 
preclude  her  from  obtaining  relief  from  the  Court  in  this 
summary  way.  [Bayley^  B. — ^The  bill  and  the  letter,  in 
this  case,  were  subsequent  to  the  contracting  the  debt.  In 
Collins  y.  Rowed  {d)^  **  The  Court  said  that  it  was  not 
now  the  practice  to  refuse  to  discharge  a  married  woman, 
merely  because  her  coverture  was  not  notorious,  and  the 
plaintiff  had  trusted  her  as  k  feme  sole  ;  that  if  a  woman 
deceives  the  plaintiff  with  respect  to  her  coverture  by  a 
fabehood,  the  Court  will  not  discharge  her ;  but  that,  in 
the  present  case,  as  the  defendant  had  not  used  any  deceit, 
by  representing  herself  as  Q,feme  sole,  she  was  entitled  to 
be  discharged.'*]  In  that  case  there  was  no  bill  of  ex- 
change given.  In  the  present,  the  letter,  offering  a  bill, 
was  written  before  the  taking  the  bill,  upon  which,  as 
well  as  for  the  remainder  of  the  goods,  the  plaintiffi  are 

(a)  5T.  R.  194;  and  see  Ptarton         (c)  2  Marshall,  40. 
T.  Munden,  2  Black.  Rep.  903.  {d)  1  New  Rep.  64. 

(*)  7  Taunt.  65. 
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Exch.  of  Pi€Mt,   now  suing.     [^Bayley,  B. — You,  who  knew  the  circum- 

^"—^     stances,  do  not  shew  that  any  such  ktter  was  written,  or 

Feeamb       that  any  bill  was  given,  before  the  goods  were  supplie<l« 

MiTFORo.      The  bill  was  nnerely  a  security  for  the  old  debt,  for  which 

the  plaintiffs  had  no  remedy  against  the  defendant.     It  did 

not  cause  the  plaintiffs  to  give  the  original  credit.]     The 

plaintiffs  might,  by  the  giving  of  the  bill,  be  deluded,  and 

prevented  from  using  so  much  diligence  as  they  would 

otherwise  have  done. 

Wilson^  contrd. — The  case  falls  within  the  rule  laid 
down  in  Collins  v.  Rowed,  Hilden  v.  Strnders^  cited  in 
that  case  by  Onslow^  Serjt,  was  a  stronger  case  than  the 
present;  for,  it  is  diflScult  to  say  that  the  defendant  there 
had  not  taken  an  active  part  in  representing  herself  as  a 
single  woman.  In  the  present  case,  the  defendant  has 
never  done  any  act  to  mislead  the  plaintiffs,  or  to  bold  her- 
self out  to  them  as  a  single  woman.  The  bill  was  not 
given  until  long  after  the  credit  was  obtained,  and  upon 
an  urgent  request  by  the  plaintiff's  for  their  money. 

Baylet,  B.— I  consider  this  as  a  hard  ease;  but  it  is 
very  desirable^  in  matters  of  this  description^  that  we 
should  act  on  certain  grounds.  In  this  instance  there  is  a 
positive  affidavit  of  the  marriage,  which  is  not,  in  any  re- 
spect, put  in  doubt  by  any  affidavit  on  the  part  of  the 
plaintiff's ;  and  if  the  marriage  be  established,  the  plaintifili 
would  be  defeated  at  the  trial;  and  we  ought  not,  there- 
fore,  to  give  them  any  encouragement  to  proceed,  and 
thereby  put  both  parties  to  great  additional  expense.  I 
take  the  rule  to  be  this:  if  the  affidavits  raise  any  degree 
of  doubt  as  to  the  marriage,  the  Courts  will  not  interfere 
in  a  summary  way.  Another  rule  is,  that  if  it  is  made  out 
affirmatively,  that  the  party  was  deceived  into  giving  the 
credit  by  the  defi  ndant*s  representations,  the  Courts  will 
not  discharge  her  upon  motion.     In  one  instance  the  mar- 
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riagc  was  notorious;  but  the  woman  had  said^  I  have  got  Eteh.o/PU4u, 
an  act  of  Parliament  for  a  divorce*  In  another  case,  the 
defendant  bad  represented  herself  as  having  separate  pro- 
perty. In  the  present  case  it  does  not  appear^  that  at  the 
time  when  the  debt  was  contracted,  any  act  had  been 
done  by  tbe  defendant  to  induce  the  plaintiff  to  believe 
that  she  was  a  single  woman.  It  is  true,  that,  at  a  subse- 
quent period,  she  signs  a  bill  of  exchange,  an  instrument 
by  which  a  married  woman  cannot  bind  herself;  and  if 
any  new  credit  had  been  obtained  thereby,  I  might  have 
come  to  a  different  conclusion  from  that  to  which  I  have 
arrived;  but^  it  appears,  that  the  debt  in  question  was 
long  antecedent  to  the  signing  the  bill  of  exchange.  It 
appears  to  me,  therefore,  that  the  case  in  the  New  Re- 
parts  is  applicable.  There  the  plaintiff  did  not  know  that 
the  defendant  was  a  married  woman  at  the  time  the  debt 
was  contracted;  she  appeared  as  a  feme  sole,  and,  since 
the  contracting  of  the  debt,  she  had  made  promises  to  pay, 
and  offered  another  person's  security. 

Now  that  state  of  facts  corresponds  exactly  with  the 
circumstances  which  occurred  in  the  present  case,  until 
the  time  of  the  contracting  tbe  debt. 

It  is  hard :  but  tradesmen,  in  cases  of  this  description, 
may  generally  blame  themselves.  Here  the  woman  was 
accompanied  to  the  shop  of  the  plaintiffs  by  her  daughter, 
the  wife  of  a  respectable  clergyman.  The  plamtiffs  might 
have  made  inquiries,  and  have  ascertained,  before  they 
supplied  the  goods,  whether  she  was  in  such  a  situation  as 
to  be  likely  to  pay  for  them.  Here,  then,  there  is  no 
doubt  as  to  the  fact  of  the  marriage;  and  there  does  not 
appear  to  have  been  any  deceit,  except  so  far  as  the  plain- 
tiffs may  have  been  deceived  by  the  circumstances  under 
which  the  defendant  was  living,  in  the  same  manner  as  in 
the  case  of  Collins  v.  Rowed,  I  think  that  this  rule  ought 
to  be  made  absolute. 
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Exch.  cf  Pleas,  Vaughan,  B, — It  18  of  more  importance  that  the  rules, 
in  matters  of  this  description,  should  be  clear,  than  what 
the  rules  are.  I  take  the  rule  to  be,  that  the  Courts  will 
interfere  in  this  summary  way,  if  the  coverture  be  clearly 
established,  unless  the  plaintiff  have  been  deceived.  In 
this  case  there  is  no  doubt  as  to  the  coverture ;  with  re- 
spect to  the  other  point,  there  has  been  no  direct  false  re- 
presentation, or  holding  herself  out  to  be  a  single  woman ; 
and,  therefore,  I  am  of  opinion  that  the  defendant  is  en- 
titled to  be  relieved. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred ;  and  the  rule 

was  made 

Absolute. 


HucKER  r.  Gordon. 

It  is  sufficient  if  ^^CTION  ou  the  case.  The  first  count  stated,  that  the 
one  pS'on^a  pla^ntiff  heretofore,  to  wit,  on  the  Ut  November,  1830,  in  a 
replevin  for  dia-  certain  close  of  the  plaintiff,  situate  and  being  at  lie/tester^ 

training  cattle       .,  ,.«  ,  ,,.         .,, 

damage  feasant  m  the  county  of  Somerset,  took  and  distrained  the  cattle, 
gainsrthc  she-    goods,  and  chattels,  to  wit,  thirty  ewe  sheep  of  pne  J.F, 
rtorb'lhe^*'     -R^^re*,  of  great  value,  to  wit,  of  the  value  of  50/.,  and  in 
goods,  is  bad.      the  Said  close  of  the  said  plaintiff  then  and  there  being, 
the  sherifffor*^   ^^^  doing  damage  there  to  the  plaintiff,  as  a  distress  for  the 
d^ent^piidgeffn   ®^'^  damage.     And  the  said  plaintiff  then  and  there  led 
a  replevin  of      and  drove  the  same  out  of  the  said  close  to  a  certain  com- 
damage  featant,  mon  pouud  in  the  parish  in  which  the  said  close  of  the 
^^torm*habendo.  plain^iff  was  situate,  and  then  and  there  impounded  the 
same,  and  kept  the  same  impounded  for  a  long  space  of 
time  for  the  cause  aforesaid,  according  to  the  laws  and  cus- 
toms of  this  realm,  until  the  defendant,  then  being  sheriff 
of  the  said  county  of  Somerset,  afterwards,  to  wit,  on  &c., 
and  within  his  bailiwick  as  such  sheriff,  that  is  to  say,  at 
&c.,  on  the  complaint  of  the  said  «/.  F.  Reeves,  made  to 
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hiiUy  the  defendant,  so  then  being  such  sherifi,  against  the  Exch,  of  pieat, 
plaintiff  in  that  behalf,  and  under  colour  of  bis  office  of 
sheriff  as  aforesaid,  caused  the  said  cattle,  goods  and  chat- 
tels to  be  replevied  and  delivered  to  the  said  J.  F.  R.,  and 
then  and  there  made  deliverance  of  the  said  distress  to  the 
said  J.F.R.,  to  wit,  at  &c.     And  the  plaintiff  averred, 
that  at  the  then  next  county  court  of  the  said  sheriff, 
holden  at  Ilchester  aforesaid,  in  and  for  the  county  of  So^ 
mersety  before  the  then  suitors  of  the  said  court,  to  wit, 
J.  Derm  and  Richard  Fenn,  the  said  «/•  F.  R.  did  appear, 
and  then  and  there  in  the  same  court,  without  the  writ  of 
our  said  Lord  the  King,  levied  his  plaint  against  the  said 
plaintiff,  for  wrongfully  taking  and  unjustly  detaining  the 
said  cattle,  goods  and  chattels ;  and  that  afterwards,  to  wit, 
on  &c.,  at  &c.,  the  plaintiff  duly  appeared  in  and  before 
the  said  court  to  answer  the  said  J.  F.  R.  in  the  plea  of 
his  said  plaint;    and  such  proceedings  were  thereupon 
bad  in  the  said  plea,  that  afterwards,  to  wit,  at  the  next 
county  court  of  the  defendant  as  such  sheriff,  holden  at 
&c.,  in  and  for  &c.,  on  &c.,  before  the  then  suitors  of  the 
said  court,  the  said  J.  FR.  did  not  duly  prosecute  his 
suit,  and  it  was  then  and  there  duly  considered  in  and  by 
the  last-mentioned  court,  that  the  said  J.  F,  R.  should  take 
nothing  by  his  said  plaint,  but  that  he  and  his  pledges  to 
prosecute  should  be  in  mercy  &c.,  and  that  the  said  plain- 
tiff should  have  a  return  of  the  said  cattle  &c.,  as  by  the 
remembrance  and  proceedings  thereof  still  remaining  in 
the  said  court  more  fully  and  at  large  appears.     And,  al- 
though it  was  the  duty  of  the  defendant,  as  such  sheriff, 
before  his  making  deliverance  of  the  said  distress  to  the 
said  «7.  F.  R.,  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  to  take  from  the  said  J.  F.  R.  and  two  re- 
sponsible persons,  a  bond  in  double  the  value  of  the  said 
cattle  &c.  so  distrained,  conditioned  for  the  prosecuting 
the  suit  of  replevin  of  the  said  J.F.R.  for  the  taking  of 
the  said  cattle  &c.>  with  effect  and  without  delay,  and  for 
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^^i^'*'^'  duly  returning  the  cattle  &c.  so  distrained^  in  case  a  return 
should  be  awarded.  Neverthelessi  the  defendant  so  being 
such  sheriff*,  not  regarding  his  duty  in  that  behalf^  but  con- 
triving &c.  did  not  nor  would  before  his  making  deliver- 
ance of  the  said  distress  to  the  said  J.  F,  /£.,  take  from  the 
said  J.  F.  IL  and  two  responsible  persons  as  sureties  as 
aforesaid,  such  a  bond  as  aforesaid,  but  wrongfully  and  in- 
juriously wholly  omitted  and  neglected  so  to  do,  to  wit,  at 
&c.  And  the  plaintiff^  further  avers  that  he  hath  not  as 
yet  obtained  a  return  of  the  said  cattle  &c.,  so  distrained 
as  aforesaid,  or  any  part  thereof,  and  the  said  damage  is 
still  unsatisfied  to  the  plaintiff^,  nor  hath  the  said  J.  F.  R. 
hitherto  answered  the  said  plamtiff  for  the  value  of  the 
said  cattle  &c.  so  distrained ;  and  by  reason  of  the  premises, 
the  plaintiff  hath  been  and  is  wholly  deprived  of  the  said 
cattle  &c.  so  distrained  as  aforesaid,  and  of  the  benefit  of 
the  said  distress,  and  of  the  means  of  satisfying  the  said 
damage,  and  his  costs  and  charges  by  him  expended  in 
and  about  the  endeavouring  to  obtain  satisfiiction  thereof, 
and  a  return  of  the  said  cattle,  to  wit,  at  &c.  (The  second 
count  was  similar,  but  rather  more  general,  omitting  the 
mention  of  the  impounding,  and  of  Recces  appearing  and 
levying  his  plaint  &c.,  and  stating,  instead,  generally,  that 
Reeves  did  not  appear  and  prosecute  with  effect  his  suit 
by  him  before  then  commenced  &c.)  (The  third  count 
proceeded  as  in  the  first  count  to  the  end  «of  the  aver- 
ment of  the  sheriff's  duty,  and  then  alleged  for  breach, 
as  follows — )  that  the  defendant,  so  being  such  sheriff  as 
aforesaid,  not  regarding  his  duty  in  that  behalf,  but 
contriving  &c,  did  not  nor  would,  before  making  deli- 
verance of  the  last-mentioned  distress  to  the  said  J.F.  R,, 
take  from  the  said  «/•  F.  R,  and  two  responsible  persons  as 
sureties,  such  a  bond  as  aforesaid,  conditioned  as  afore- 
said, but  wrongfully  and  injuriously  wholly  omitted  and 
neglected  so  to  do,  and  on  the  contrary  thereof  the  defen- 
dant wrongfully  and  unjustly  before  the  replevying  and 
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delhrering  of  the  Imst-mentioned  cattle,  to  wit,  on  &c.,  at  ^^.^'^^ 
&c.;  did  take  in  the  name  of  him  the  defendant,  as  such 
sheriff  of  the  said  J.  F.  /L,  and  one  other  person,  to  wit, 
/i.  Jones,  a  certain  bond  conditioned  for  the  prosecuting 
the  said  suit  of  the  said  J»  F,  /{.with  effect  and  without  de- 
lay, and  forduly  returning  the  last-mentioned  cattle  &c,  so 
distrained  as  aforesakl,  in  case  a  return  th^-eof  should  be 
awarded  as  a  bond  taken  in  pursuance  of  the  said  statute, 
nevertheless,  the  said  plaintiff  saith,  that  the  said  IL  Jones 
so  taken  as  surety  at  the  time  of  his  becoming  pledge  and 
surety  in  that  behalf,  was  not  a  good,  able,  or  lesponsible 
surety  for  the  prosecuting  the  said  suit  with  effisct  and 
without  delay,  or  for  duly  returning  the  said  cattle  &c.  so 
distrained  as  aforesaid,  in  case  a  return  thereof  should  be 
adjudged;  but  the  said  ILJomes,  at  the  time  of  his  be- 
Gomii^  such  surety  as  aforesaid,  was,  and  ever  since  hath 
been,  and  still  is,  wholly  insufficient  for  that  purpose,  nor 
have  the  last4nentioned  cattle  &c.,  as  yet  been  returned 
&c«  (Damage  stated  as  in  first  count)  (The  foarUi  count, 
after  reciting,  as  in  the  first  count,  to  the  end  of  the  non 
pros,  went  on  to  allege)  that  although  it  was  ^  doty  of  the 
defendant  as  such  sheriff,  before  his  making  deliverance 
of  the  last-mentioned  distress  to  the  said  J.F.IL,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  to 
take  from  the  said  J.  F.  R.  pledges  for  the  prosecuting  of  the 
said  suit,  and  for  duly  returning  the  said  cattle  &c.,  in  a  cer- 
tain bond  conditioned  for  the  prosecuting  of  the  said  suit, 
and  for  duly  returning  the  said  cattle  &c. ;  and,  although 
the  defendant  before  the  ref^vying  and  delivering  of  the 
last-mentioned  cattle  &c.,  to  wit,  on  &c.,  at  &c.,  did  take 
in  the  name  of  him,  the  defendant,  as  such  sheriff,  of  the 
said  J.  F.  R.  and  a  certain  other  person,  to  wit,  R.  Jones, 
a  certain  bond  conditioned  for  the  pursuing  of  the  said 
suit,  and  for  duly  returning  the  last-mentioned  cattle  &c., 
in  case  a  return  should  be  awarded;  and  although  the  said 
J.F.R.  did  not  make  a  return  of  the  last-mentioned  cattle 
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£Mi.  *f  /•-«*   itc-,  ^cc^jrz^iiE  to  tLe  form  uid  cfien  nf  oit  crmnnim  i£ 

ir-g  </i;il2il/yrj  becauDbt  fc/rfel-uti  to  ii»c  ftfitniGHTC.  «i  ttgrng 

tLit  Le,  the  t*^  pliJiitlfi^  d*d  ifLenrwdfc,  it  «l.  m.  Jk-, 
ai  itc-,  re'^iieit  the  deieiiuaxit  to  a^iipi  u*e  i«£sie&i  af  tie 
*aid  »ntLf.g  ob!l;^itorjr  to  Lim,  the  ijdd  fsh'rrrFlartC  |«nici 
Lioi^  ti^r  ut>J  yWiuXiW,  to  tut  tLereoc  n  r^  xxione  uf  Lm, 
tLe  ftjiid  pLuMjff,  aiMl  fc/r  Lu,  ibe  &ud  piunrif^s.  cnrx  use 
«td  JMrwriSt ;  auxl,  altliOUjzb  be,  tbe  fcaid  frtfc'rrTfTj  w^  ibei 
aj:^  tiiere  wiiling,  arjd  tben  and  tbere  c^ered  t:  p*j  u-  tbe 
de&rid<ait  tl>e  coftts  p^jsthlt  to  biia  in  tLax  beLijf,  jet  die 
defeDdaijt,  k>  being  »uch  ftberiff,  not  regardii:^  ibc  c^rr  of 
hu  said  office  aA  *beriff',  nor  tbe  statute  in  sudi  case  made 
and  provided,  but  contriving  &c,  did  not  nor  vooli  at  die 
said  time  wben  be  was  so  requested,  assign  to  tfaepiainnir, » 
tbe  defendant  in  tbe  said  action,  tbe  benefit  cf  tbe  said 
writing  obligatorj,  and  permit  bim,  tbe  said  pLaindff,tosae 
tbereupon  in  tbe  name  of  bim,  tbe  said  plaintiff,  aikd  for 
bis,  tbe  said  plaintiff's,  use  and  benefit,  but  on  tbe  contrary 
tbereof  tben  and  tbere  wbolly  refused,  and  hatb  bom 
tbence  bitberto  wbolly  neglected  and  refused  so  to  do;  aikd 
bj  means  of  tbe  premises  last  aforesaid,  tbe  plaintiff  bath 
been  and  is  bindered  and  prevented  from  bringing  any  ac- 
tion or  actions  on  tbe  said  writing  obligatory,  aikd  bath 
been  and  is  deprived  of  tbe  means  of  recovering  the  said 
damages,  and  of  obtaining  a  return  of  tbe  last^nentiooed 
cattle  &c.,  to  wit,  at  &c.   (Tbe  fifth  count,  after  reciting  as 
in  tbe  first  count  to  tbe  end  of  tbe  nan  pros,  proceeded  t& 
allege)  that  tbe  defendant,  not  regarding  bis  duty  &c,  but 
contriving  &c,  did  not  nor  would,  nor  did  any  of  bb  bai- 
liffs after  tbe  said  award  of  tbe  said  return  of  tbe  last-men- 
tioned cattle  &c.,  restore  tbe  last-mentioned  cattle  &c.  to 
tbe  said  plaintiff,  but  on  tbe  contrary  tbereof  tbe  plaintiff 
avers,  that  be  hath  not  obtained  a  return  of  tbe  last-men- 
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tioned  cattle  &c.  so  distrained,  and  the  last-mentioned  da-  Bx^h.  of  Pleat, 

1832 
mage  bath  not  been  satisfied  to  him  the  said  plaintiff,  nor 

hath  the  defendant  nor  any  of  his  bailiffs  hitherto  answer- 
ed the  plaintiff  for  the  price  of  the  last-mentioned  cattle 
&c.,  so  distrained  ftc,  by  reason  &c.  (stating  damage  as 
in  first  count),  to  plaintiff*s  damage  of  200/.  &c. 

The  defendant  pleaded  to  the  first,  third,  and  last  counts, 
actio  non,  because,  before  the  exhibiting  of  the  bill  of  the 
plaintiff  in  this  behalf,  to  wit,  on  &c.,  the  said  several 
plaints  in  those  several  counts  mentioned,  at  the  instance  of 
the  said  J.  F.  R.,  were  duly  removed  from  and  out  of  the 
county  court  of  the  said  sheriff  of  the  said  county,  into  the 
court  of  our  said  Lord  the  King,  before  the  King  himself 
at  Westminster^  by  virtue  ofhis  Majesty's  several  writs  of 
re.  fa.  lo.  before  then  duly  sued  and  prosecuted  out  of  the 
court  of  our  said  Lord  the  King  ofhis  Chancery  ^  at  West' 
minster  aforesaid,  returnable  respectively  before  our  said 
Lord  the  King,  on  &c.,  wheresoever  &c.,  and  that  the  said 
J.F.R.,  before  and  at  the  time  of  the  said  several  removals 
of  the  said  several  plaints  in  those  counts  mentioned,  and 
from  thence  continually  to  the  time  of  the  exhibiting  of 
the  said  bill  of  the  said  plaintifi*  in  this  behalf,  hath  duly 
prosecuted  and  still  is  duly  prosecuting  his  said  several 
suits  between  the  said  J.  F.  R.  and  the  how  plaintiff,  of 
and  in  the  said  several  takings  and  detainings ;  and  that 
the  said  several  suits  at  the  time  of  the  exhibiting  of  the 
said  bill,  were  and  still  are  pending  in  the  said  court  of  our 
said  Lord  the  Kiiig  &c.,  and  not  in  any  way  ended  or  de- 
termined ;  concluding  with  a  verification  &c.  ' 

The  defendant  pleaded  to  the  second  count  actio  nan, 
because,  before  the  exhibiting  of  the  bill  of  the  plaintiff 
against  the  defendant  at  the  county  court  of  the  said  she- 
riff, holden  at  Ilchester,  in  and  for  the  said  county,  and 
vrithin  the  jurisdiction  of  the  same  court,  to  wit,  on  &c., 
the  said  /.  F.  R.  did  appear  before  the  then  suitors  of  the 
said  court,  to  wit, «/.  Z>.  and  R.  F.,  (the  same  court  then 
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Exeh.  of  Pteoi,  being  the  next  county  court  of  the  said  shcriflT,  holden  at 
/.  aforesaid,  in  and  for  &c.,  after  the  replevying  and  mak- 
ing deliverance  in  the  said  second  count  mentioned;  and  he, 
the  said  J.  F.  J7.,  having  theretofore  duly  levied  his  plaint 
without  the  writ  of  our  said  Lord  the  King,  and  the  same 
plaint  having  theretofore  been  duly  entered  in  the  same 
court  against  the  said  now  plaintiff,  for  the  taking  and  de- 
taining in  that  count  mentioned),  and  that  such  proceedings 
were  thereupon  had  in  the  said  plea,  that  afterwards  and 
before  the  exhibiting  of  the  said  bill  of  the  plaintiff  in  this 
behalf,  to  wit,  on  &c.,  the  said  plaint,  at  the  instance  of 
the  said  J.  F.  R.,  was  duly  removed  &c*  (as  in  Ust  plea.) 

The  defendant  pleaded,  thirdly,  to  the  first  count,  actio 
Mon,  because,  before  the  making  deliverance  of  the  dis- 
tress in  that  count  mentioned,  to  wit,  on  &c.,  at  &c.,  he, 
the  defendant,  being  then  sheriff  as  aforesaid,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
did  take  and  receive  from  the  said  J.  F.  R.  pledges  for 
the  prosecuting  of  the  suit  of  the  said  J.  F.  R,  against  the 
now  i^ainttff,  for  die  taking  and  detaining  in  that  count 
mentioned,  and  also  for  the  return  of  the  said  cattle,  &c., 
if  a  return  should  be  awarded,  to  wit,  a  certain  bond,  as 
hereinafter  mentioned;  and  the  said  J.F.R.^  and  one 
R.  t/.,  on  the  day  and  year  aforesaid,  at  &c.,  by  the  same 
bond,  sealed  with  their  respective  seak,  and  now  shewn 
to  the  Court  here,  did  jointly  and  severally  acknowledge 
themselves  to  be  held  and  firmly  bound  to  the  defendant, 
so  being  such  sheriff,  in  the  sum  of  60/.,  with  a  condition 
thereunder  written,  that  if  the  said  J.  F.  R.  did  and  should 
appear  at  the  then  next  county  court  of  the  said  sheriff, 
to  be  holden  at  /.,  in  and  for  the  said  county,  on  fPed* 
nesday,  the  15th  day  of  February  then  next,  and  then  and 
tbere  prosecute,  with  eflS^t  and  without  delay,  his  suit, 
whidi  he  had  commenced  against  the  now  plaintiff,  for 
wrongfully  taking  and  mijustly  detaining  his  cattle,  &c., 
for  damage  feasant^  supposed  to  be  committed  as  it  was 
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said,  and  did  duly  make  a  return  of  the  said  cattle,  &c.,  ^^^-^^^^^ 
if  a  return  thereof  should  be  adjudged  by  law,  and  like- 
wise did  and  should  keep  harmless  and  indemnified  the 
said  sheriff,  his  county  clerk,  deputies^  bailiffi,  and  assis* 
tants,  of,  from,  and  against  all  action  and  actions,  costs, 
charges,  and  expenses,  touching,  or  in  anywise  concern- 
ing, the  replevying  and  delivering  of  the  said  cattle,  &c., 
then  the  said  obligation  to  be  void  and  of  none  effect,  or 
else  to  be  and  remain  in  full  force  and  virtue;  that  the 
said  bond,  at  the  time  of  the  taking  thereof,  and  of  the 
making  deUverance  as  aforesaid,  was,  and  still  is,  a  good 
and  sufficient  pledge  for  the  pursuing  of  the  said  suit,  and 
for  the  return  of  the  said  cattle,  &c.,  according  to  the 
form  of  the  statute,  and  that  the  said  «/.  F.  it.,  at  the  time 
of  his  becoming  pledge  and  surety  in  that  behalf  as  afore- 
said, and  of  the  making  deliverance  as  aforesaid,  was,  and 
still  is,  a  good,  able,  sufficient,  and  responsible  surety  for 
the  pursuing  of  the  said  suit  as  aforesaid,  and  for  the  said 
return  as  aforesaid,  according  to  the  form  of  the  same  sta- 
tute, verification,  &c.  Fourth  plea  was  to  the  second 
count,  the  same  as  the  last.  Fifth  plea  was  to  the  fifth 
count,  and  corresponded  with  the  last 

General  demurrer  to  the  fourth  count,  and  joinder. 

Replications — to  the  first  plea,  precludi  non,  because 
heretofore,  and  before  the  delivery  of  the  said  several  writs 
of  re./a.  h.  to  the  proper  officer  of  the  said  county  court, 
to  wit,  on  &c.,  at  &c.,  it  was  duly  considered  in  and  by 
the  said  county  court,  that  the  said  J.  F.  R.  should  take 
nothing  by  his  said  plaints,  and  that  he  and  his  pledges 
to  prosecute  should  be  in  mercy,  &c.,  and  that  the  plain- 
tiff should  have  a  return  of  the  said  cattle,  &c.;  verifica- 
tion. 

To  the  second  plea  there  was  the  same  replication. 
To  the  third,  fourth,  and  fifth  pleas  there  was  a  general 
demurrer  and  joinder. 

VOL.  I.  F 
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Erck.  9f  PUas,      There  were  also  general  demurrers  to  the  replications 
^     to  the  first  and  second  pleas  and  joinder. 
HucuK  The  following  were  the  points  for  argument,  as  marked 

Gordon.       by  the  defendant: — 

The  defendant  contends  that  the  plaintiff  cannot  re^ 
cover  on  either  of  the  three  first  counts,  because  there 
is  no  obligation  on  the  sheriff  to  take  a  replevin  bond 
with  two  sureties,  on  distresses  for  damage  feasant. 

That  the  fourth  count  is  bad,  because  it  is  not  the  duty 
of  the  sheriff  to  assign  the  replevin  bond  to  the  plaintiff, 
that  he  may  bring  an  action  in  his  own  name. 

That  the  last  count  is  bad,  because  the  sheriff  is  not 
liable  personally,  after  judgment  for  the  avowant,  where 
there  has  been  no  breach  of  duty  in  him  the  sheriff. 

That  the  sheriff  is  not  liable  for  not  retummg  the  cat« 
tie,  &c.,  because  the  plaintiff  has  not  obtained  final  judg- 
ment, as  is  shewn  in  the  first  and  second  pleas. 

That  the  sheriff  has  done  his  duty  in  taking  a  replevin 
bond  firom  J.  F.  Reeves,  he  being  a  suflScient  surety,  as  is 
shewn  in  the  third,  fourth,  and  last  pleas. 

Manself  for  the  plaintiff,  was  desired  by  the  Court  to  Au 
rect  his  attention  to  the  omission  of  an  award  of  a  writ 
de  retomo  habendo,  which  applied  to  every  count  in  the 
declaration. — That  is  unnecessary.  It  was  formerly  con* 
sidered  that  an  action  would  not  lie  against  the  sheriff 
until  after  a  scire  facias  had  been  sued  out  against  the 
pledges;  but  this  was  overruled  by  Rouse  v.  Patterson  (a): 
and  the  same  principle  will  apply  to  the  writ  of  retomo 
habendo.  Perreau  v.  Bevan  {b)  was  an  action  against 
the  sheriff  for  negligence  in  losing  a  replevin  bond,  and  it 
was  decided  that  the  want  of  a  retomo  habendo  was  not 
material.      [Bayley,  B. — In  that  case  the  avowant  had 

(a)  7  Mod.  387.  {b)  6  B.  &*C.  284,  S.  C.  8  D.  &  R.  12. 
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proceeded  under  the  17  Car.  2,  c.  7;  and  the  bond  there  ^*<^*-  of  PUat^ 
was  of  a  very  difierent  description ;  that  was  a  bond  under  >-^.^^^^^^^^ 
the  11  Geo.  2,  c.  19,  and,  therefore,  conditioned  for  pro-  Hucker 
secuting  the  suit  with  effect,  that  is,  success,  and^  accord-  Gordon. 
ingly,  was  forfeited  immediately  on  the  plaintiff  below 
being  nonprossed;  but  bere  the  avowant  would,  at  com- 
mon law,  be  entitled  only  to  a  judgment  awarding  a  re* 
turn  of  the  cattle;  and  the  sheriff,  by  the  statute  of  West- 
minster  the  2nd,  13  Edw.  1,  c.  3,  was  directed  to  take 
pledges  to  secure  such  return,  who  would  not  have  been 
liable  without  a  reiorno  habendo^  and  a  return  of  elongata 
thereon;  and  therefore  the  sheriff  cannot  be  liable  at  an 
earlier  stage  of  the  proceedings.]  The  defendant  is  lia- 
ble for  not  taking  a  bond  with  two  sufficient  sureties;  the 
statute  of  fPesttninster  speaks  of  pledges  in  the  plural^ 
and  the  third  count  shews  that  he  took  only  one  surety, 
and  that  an  insufficient  one.  [Lord  Lyndhurst,  C.  B. — It 
is  laid  down  in  Gilbert's  Distress,  that  one  is  sufficient^ 
and  many  cases  are  cited  in  support  of  it.  The  owner  of 
the  cattle  might  alone  be  a  sufficient  surety,  and  no  count 
states  that  he  was  not  so.  Baytey,  B. — The  last  count 
is  also  bad,  because  it  is  not  the  duty  of  the  sheriff  to  re- 
store the  cattle;  some  further  steps  should  have  been  taken 
by  the  plaintiff.]  The  pleas  are  bad,  because  the  judg- 
ment below  was  final,  or  sufficiently  so  to  prevent  the  sub- 
sequent removal  of  the  proceedings.  Lotvfield  v.  ScUch- 
well  (a)  shews,  that,  after  costs  have  been  taxed  on  a  non 
pros,  it  is  too  late  to  remove  the  suit.  And,  in  Walker 
V.  Gann  (6),  Mr.  Justice  Holroyd  says — "  It  is  a  sound 
and  wholesome  general  rule,  that  a  cause  should  not  be 
removed  from  an  inferior  jurisdiction  afler  judgment  had 
been  signed  there ;  and  the  rule  is  particularly  applicable 
where    the    defendant    suffered    judgment   by   default.'* 

(a)  1  Wils.  123.  also  Bevan  v.  Prothesk,  2  Burr. 

(6)  7  Dow.  &  Ryl.  769;    see      1161. 
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^^\^2^^'  [^«yfcy,  B.— It  is  not  averred  that  the  judgment  was 
final;  and  the  pleas  state  expressly  that  the  record  was 
removed :  if  it  were  not  final,  the  record  would  not  be 
removed.  But  it  is  unnecessary  to  consider  the  pleas,  if 
the  declaration  cannot  be  supported.  All  the  counts  are 
substantially  bad  in  point  of  law.  The  two  first  counts 
are  for  not  taking  a  bond  with  two  suflScient  sureties:  the 
sheriff  was  not  bound  to  do  so ;  one  pledge  is  sufficient. 
The  third  count  states  that^  instead  of  taking  a  bond  from 
Beeves  and  two  sufficient  sureties,  he  took  a  bond  from 
Beeves,  and  Jones,  the  latter  of  whom  is  alleged  to  be  insuf- 
ficient. That  count  does  not,  however,  allege  that  Beeves 
was  insufficient,  and  non  constat  that  he  was  not  sufficient 
as  a  pledge.  The  fourth  (a)  count,  like  all  the  preceding 
counts,  contains  no  allegation  of  a  writ  de  retorno  habendo. 
The  last  count  is  for  not  restoring  the  goods.  It  is  not 
the  sheriff*s  duty  to  restore  them.  His  duty  was  to  take 
pledge.  You  should  have  taken  the  proper  means,  by 
suing  out  a  retorno  habendoJ] 


Cowling,  contrd,  was  stopped  by  the  Court,  who  gave 

Judgment  for  the  defendant. 


(a)  The  fourth  count  seems  also 
to  be  had|  on  the  ground  that  the 
sheriff  is  not  liable  for  not  assign- 
ing a  bond  in  a  replevin  of  goods 
taken  damage  feasant.  See  Combes 
▼.  Cole,  Rep.  Temp.  Hardwicke, 


352,  cited  by  Holroyd,  J,;  5  B.  & 
C.  305.  If  so,  there  was  a  distinct 
objection  to  each  count,  indepen- 
dently of  the  want  of  a  retorno  ha- 
bendo. 
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JSxeh.  of  Pttds, 
1832. 

Weddlb  9.  Brazier. 

X  HE  plaintiff  filed  a  declaration  de  bene  esse,  at  the  Whereadeda^ 
opening  of  the  oflSce  on  the  return  day  of  the  writ;  and  b  deeroed  to'be 
the  defendant,  on  the  same  day,  entered  an  appearance;  J^J^^nf^f^"' 
but  the  plaintiff  did  not  give  notice  of  the  filing  of  the  de-  the  time  of  giv- 
claration  until  the  day  after.  A  rule  having  been  obtain-  of;  and,  there- 
ed  to  set  aside  the  declaration  filed,  and  all  subsequent  ciwition  d/i^i 
proceedinjfs,  for  irregularity —  «*««  ^"  fi'«<*» 

dant  entered 

Curwood shewed  cause,  and  contended  that  the  general  bcfore^notiTO*' 
rule  that  a  declaration  filed  is  good  only  from  the  time  of  Y",  ^*!"'  ^^® , 

^  "  declaration,  and 

notice,  might  lead  to  this  inconvenience,  that  an  appear-  all  subsequent 
ance  might  be  entered  for  the  defendant,  whilst  the  party  wereseta^efor 
who  had  filed  the  declaration  was  merely  going  from  the  >"«s»iarity- 
office  to  give  the  notice. 

Knowles,  conird,  relied  on  the  rule  as  laid  down  in 
Ttdd's  Practice,  9th  edition,  456. 

Bayley,  B. — The  rule  may  certainly  be  attended  with 
the  inconvenience  alluded  to;  but  the  practice  is  as  laid 
down  by  Mr.  Tidd,  and  we  must  act  upon  it. 

Rule  absolute  (a). 
(€i)  See  Hutchimon  v.  Brawn,  7  T.  R.  298. 
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If  «  writ  of  ca- 
pkuht  isftoed 
into  on«  county, 
on  ao  affidavit  of 
debt,  and  no 
proceeding  b« 
taken  on  it,  an- 
<rther  original 
writ  of  capiat 
may  be  iMoed 
into  another 
county,  on  the 
same  affidavit. 


RoDWELL  r.  Chapman. 

XHE  plaintiff  sued  out  a  writ  ofcaptas^  directed  to  the 
Sheriffs  of  London,  on  an  affidavit  of  debt,  made  in  Lon- 
don, on  the  8th  of  November.  On  the  loth  he  sued  out 
a  second  writ  o{  capias,  directed  to  the  shenffot  Essex, 
on  which  the  defendant  was  arrested,  and  gave  a  bail-bond 
to  the  sheriff  of  Essex. 

Maule  now  moved  to  set  aside  the  second  writ  of  ca- 
pias,  and  that  the  bail-bond  might  be  delivered  up  to  be 
cancelled;  and  contended,  that  the  plaintiff  ought  to  have 
issued  an  alias  writ  of  capias  into  Essex,  referring  to  the 
preceding  writ,  according  to  the  form  pointed  out  by  Rules 
6  &  1,  Michaelmas  Term^  3  Will.  4;  and  he  added,  that 
the  defendant  was  under  a  difficulty  as  to  where  he  ought 
to  put  in  special  bail. 

Bayley,  B. — The  affidavit  of  debt  is  made  where  the 
party  making  it  happens  to  be;  upon  which  a  writ  may  be 
sued  out  into  another  county.  Here  the  affidavit  is  made 
in  London,  and  a  writ  issues  there,  but  nothing  is  done 
upon  it.  Another  original  process  is  issued  into  Essex, 
upon  which  the  defendant  is  arrested.  Bail  may  be  put 
in  in  Essex.  If  the  arrest  had  been  made  on  a  writ  is- 
sued on  a  stale  affidavit,  that  might  be  a  ground  of  ob- 
jection; but  the  writ  here  was  sued  out  on  the  13th,  on  an 
affidavit  made  on  the  8th. 

GuRNEY,  B. — If  the  plaintiff  proceeds  on  the  other 
writ,  the  defendant  may  have  his  remedy. 

Rule  refused  (a). 


(a)  To  obtain  the  costs  of  the 
first  writ  of  capiat,  the  plaintiff 


ought  to  have  issued  an  alias  writ 
of  capias  into  Essex, 
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Exch.  tf  PliiUt 
1832. 

Kino  v.  Jones. 

John  JER  vis  having  obtained  a  rule  for  judgment  as  A  defendant's 
in  case  of  a  nonsuit,  the  question  was,  whether  the  defen-  a^'t  short  no- 
dant  was  entitled,  under  the  circumstances,  to  the  costs  of  n^gnuSethr* 
the  day,  the  rule  being  discharged  on  a  peremptory  under-  plaintiff  to  give 

taking.  usual  notice  of 

The  defendant  being  under  terms  to  accept  short  notice 
of  trial  in  a  country  cause,  the  plaintiff  gave  only  four 
days'  notice  of  countermand.     Upon  which 

Xioyc/ contended,  that  the  diefendant,  being  under  terms 
to  take  short  notice  of  trial,  was  not  entitled  to  the  usual 
notice  of  countermand;  but — 

Per  Curiam. — The  defendant's  undertaking  to  accept 
short  notice  of  trial,  does  not  entitle  the  plaintiff  to  limit 
the  time  of  countermand;  but  the  defendant  stands  in  the 
same  situation  in  that  respect  as  if  he  had  been  entitled 
to  a  ten  days'  notice  of  trial.  If  the  plaintiff  did  not  in- 
tend to  have  proceeded  to  trial,  he  ought  not  to  have 
given  the  notice  of  trial. 

Rule  absolute. 


The  same  point  was  decided  in  a  case  of  Sutton  v*  Bar^ 
nett. 

In  te  Jeffery. 

Upon  a  rule  iif^f  for  an  attachment,  for  not  accounting  the  affidavits  to 
for  legacy  duties,  the  affidavits,  on  which  cause  was  to  be  ^J^t'a'nd^on 
shewn,  were  made  before  a  country  commissioner,  and  af-  ibe  revenue  side 

^  '  of  the  Court  of 

Exchequer  must 
be  filed,  and  the  party  who  shews  cause  must  take  office  copies  of  the  affidavits,  or  have  the  origi- 
nals in  Court. 
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^'^\^oq'^*   terwards  filed  in  Court:  but  no  oflBce  copies  had  been  ob- 
v..^,^^.^     tained  by  the  party  shewing  cause,  nor  were  the  originals 
In  re  Jbpfery.  jn  Court  when  cause  was  shewn. 


Erie  proposed  to  shew  cause  from  the  copies  of  the  affi- 
davits in  his  brief;  but 

The  Court,  after  reference  to  the  officers,  said,  that 
cause  could  not  be  shewn  unless  the  Court  had  before 
them  either  the  originals  or  office  copies  to  refer  to. 


Rule  enlarged. 


Where  a  copy 
of  a  rule  served 
was  not  inti- 
tled  in  any 
cause,  the  par* 
ty's  appearing 
by  counsel  to 
take  the  objec- 
tion does  not 
operate  as  a 
waiver  of  the 
irregularity. 


Wood  v.  Critchfield. 

ixN  affidavit  of  service  of  a  rule  to  shew  cause  why  the 
bail-bond  should  not  be  delivered  up  to  be  cancelled,  had 
been  made  on  the  part  of  the  defendant. 

MilneTf  for  the  plaintHF,  objected  that  the  copy  of  the 
rule  served  was  not  intitled  m  the  cause. 

Turner 9  in  support  of  the  rule,  contended  that  the  plain- 
tiff's appearance  by  counsel  operated  as  a  waiver  of  the 
irregularity;  but — 

The  Court  held  it  did  not;  and 


Discharged  the  rule  with  costs. 
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Exeh,  of  Pleat, 
1832. 

Tucker  v.  Morris. 

JLN  this  case  the  defendant  had  obtained  a  rule  under  the  Where  a  defen- 
first  section  of  the  Interpleader  Act,  for  relief  against  the  indemnified  by 
claims  of  the  plaintiff  and  one  Taylor.  It  was  an  action  of  ^^^^^  ^^^^^ 
trover  for  two  mares;  and  it  appeared  from  the  plaintiff's  affi-  jngup  property 
davits  that  the  defendant  had  taken  an  indemnity  from  Tay*  he  has  no  right' 
lor  for  not  delivering  them  up:  and,  on  demand  being  made  Ihrinterpiead- 
by  the  plaintiff,  with  a  tender  of  the  expenses  of  their  keep,  couit^^m*^ 
be  refused  to  deliver  them  up.     Taylor  did  not  appear.       charge  a  rale 

obtained  for  that 
purpose,  with 

Bayley,  J. — As  the  defendant  has  thought  proper  to  ^^^ 
take  an  indemnity,  he  has  no  right  to  apply  for  relief  un- 
der the  act.  By  so  doing  he  has  identified  himself  with 
Taylor.  It  seems  to  me,  therefore,  that  the  justice  of  the 
case  is  clear.  An  application  is  made  to  the  defendant  to 
deliver  up  the  property,  and  he  refuses,  on  the  ground  that 
be  is  indemnified  by  Taylor;  and  as  Taylor  has  withdrawn 
himself,  and  does  not  support  his  claim,  the  rule  must  be 
discharged,  and  the  defendant  must  pay  the  costs. 

Rule  discharged  with  costs. 


Campbell  v.  Aokland. 

X  H£  defendant,  having  been  convicted  upon  three  in-  The  Court 
dictments  for  libel,  was  sentenced  by  the  Court  o(  King\  jJie  fot^^i  IS"" 
Bench  to  twelve  months  imprisonment,  in  the  gaol  of  Buru  «nd«'  *  ^«^"^- 

*^  »  o  ;f   dant  who  is  un- 

der imprison- 
ment in  a  coun- 
try gaol  npon  a  conviction  for  libel,  until  a  week  after  the  imprisonment  under  the  sentence  has 
eipbed ;  not  until  a  week  after  the  term  for  which  he  was  sentenced  to  be  imprisoned. 
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^'*^1'^2*'*^'"'  «S'^«  Edmunds,  on  the  first  conviction ;  and  for  three  months 
on  each  of  the  other  two;  making,  in  the  whole,  the  term 
of  eighteen  months. 


Campbell 


ACKLAND. 


Dunn  now  moved,  on  behalf  of  the  defendant's  bail  in 
this  action,  to  enlarge  the  time  for  rendering  the  defendtot^ 
until  a  week  after  the  expiration  of  the  term  for  which  he 
was  sentenced;  and  cited  Ranch  v.  Boucher  (a),  and  Ash- 
more  V.  Fletcher  {b). 

Per  Curiam, — The  time  should  be  enlarged  until  a  week 
after  his  imprisonment  under  the  three  sentences  has  ex- 
pired, but  not  until  a  week  after  the  expiration  of  the 
term  for  which  he  was  sentenced,  as  he  may  be  pardoned 
before  the  term  of  the  sentence  has  expired. 


(a)  10  Price,  104. 


Rule  accordingly. 
(b)  13  Price,  623. 


The  plaintiff 
cannot  move  fat 
a  dittringat,  un- 
til the  expiration 
of  eight  days 
after  a  copy  of 
the  writ  of  sum- 
mons has  been 
left  for  the  de- 
fendant on  the 
last  attempt  to 
serve  him  per* 
sonally. 


Brian  v.  Stretton. 

vIN  the  21  St  o(  November,  a  copy  of  a  writ  of  summons 
was  left  at  the  defendant's  dwelling-house,  after  the  requi- 
site number  of  attempts  to  serve  it  personally,  without 
success,  had  been  made.     On  the  26th, 

Montagu  Chambers  moved  for  a  distringas,  and  stated, 
that  some  doubt  was  entertained  on  the  constractiovi  of 
the  statute  2  Will.  4,  c.  39,  s.  S,  as  to  the  time  when  a 
plaintiff  was  entitled  to  apply  for  a  distringas,  where  the 
defendant  could  not  be  personally  served  with  the  writ  of 
summons.  Under  the  old  process,  the  writ  was  returnable 
on  a  day  certain ;  but,  by  the  late  statute,  the  return  was 
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cmkulated  from  the  day  of  service ;  and  the  defendant  was  ^«A-  «/  Pt*^* 

1832 
to  appear  within  eight  days  from  the  time  of  service*    Now 

it  was  uncertain  in  cases  o(  this  kind,  when  the  service  was 
complete ;  and,  therefore,  it  was  doubtful  at  what  time  the 
plaintiff  could  move  for  a  distringas.  He  admitted,  that 
it  might  be  inferred,  from  section  2,  and  the  schedule  of 
that  Qtatnte,  that  the  defendant  must  have  eight  days  al- 
lowed him  to  obey  the  exigency  of  the  writ,  before  a  cUs- 
tringas  could  be  granted.  If  so,  this  application  was  too 
early. 

Baytey,  B. — The  defendant  is  to  have  eight  days  to  en- 
ter an  appearance  after  the  service  of  the  writ  of  summons, 
which  period  of  time,  in  cases  where  he  cannot  be  person- 
ally served,  is  to  run  from  the  day  on  which  the  person 
last  called  at  the  defendant's  dwelling-house,  and  left  a 
copy  of  the  process*  That  ought  to  be  the  time  from 
which  the'eight  days  are  to  be  calculated ;  because  that  is, 
to  a  certain  extent,  service,  and  is  the  service  upon  which 
the  disirifigas  is  ordered  to  issue. 

The  rest  of  the  Court  concurring,  the  writ  was 

Refused. 


Becke,  Gent,  one  &c.  v.  Wells. 

JnLsSUMPSIT  by  ad  attorney  for  business  done  in  the  A  signed  biU 
Middlesex  Court  of  Requests.  Uvered  by  an  ' 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  Sit-  foJ**J^?^„^"* 
tings  in  Trinity  Term  last,  the  plaintiff  did  not  prove  the  done  in  the 

ifuldlctcx  Court 

delivery  of  a  signed  bill.    The  learned  Baron  nonsuited  of  Request!. 
the  plaintiff,  but  gave  him  leave  to  move  to  enter  a  verdict 
for  21.  lis.  8rf. 
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Exch.  of  PUas,       A  rule  was  obtained  accordingly,  against  which  cause 
was  now  shewn  by 

Gunning. — The  case  of  Reynal  v  Smith  (a)  does  not  ap- 
ply. That  was  an  action  by  one  attorney  against  another 
for  business  done  in  the  Lord  Mayor's  Court;  and  it  was 
expressly  decided,  not  upon  the  2  Geo.2,  c.  23^  but  upon 
the  3  Jac.  1,  c.  7,  s.  1,  which  has  always  been  held  to  be 
confined  to  business  done  in  the  superior  Courts  (6).  In 
the  present  case  the  question  turns  on  the  2  Geo.  2,  which 
has  always  received  a  liberal  construction  in  favour  of  the 
client.  Smithy  Taylor {c),  [Bayley,  B. — How  is  the  bu- 
siness done  in  this  Court  of  Requests?]  It  need  not  be 
conducted  by  attorney. 

In  Ex  parte  WiUiams  {d)  it  was  decided,  that  a  bill  for 
business  done  wholly  at  the  Quarter  Sessions  was  within  the 
act,  though  the  Court  had,  at  first,  been  of  a  contrary  opin- 
ion. The  same  point  was  determined  in  Clarke  t.  Dun- 
ovan  {e).  In  Smith  v.  Wattleworth  (/),  the  Court  of  King's 
Bench  held,  that  an  attorney  of  a  superior  Court  could 
not  maintain  an  action  for  business  done  in  the  Insolvent 
Court  without  first  delivering  a  signed  bill.  This  decbion 
did  not  proceed  on  the  ground  of  the  Insolvent  Court 
having  a  power  to  appoint  attornies  of  its  own,  or  of  its 
having  taxing  officers:  for  Lord  Tentertlen  says,  '^One 
argument  urged  for  the  plaintiff  for  some  time  produced  a 
considerable  effect  upon  me,  viz.  that  the  Insolvent  Court 
can  admit  persons  to  practise  there,  who  are  not  attornies 
of  this  or  any  other  Court;  and  that,  consequently,  their 
bills  would  not  be  taxable,  or  within  the  provisions  of 
2  Geo.  2,  c.23;  but  many  things  may  be  done  in  other 

(a)  2  B.  &  Ad.  469.  Coliins,  1 R.  &  M.  286. 

{b)  CHrthcw,  147-  (d)  4  T.  R,  124,  496. 

(c)  7 Bing.  262,  Lord  C.  J.  Tin-         (e)  6  T.  R.  694 ;  1  Esp.  137- 
dafs  judKinent ;  imd  8e«  Winter  v.  (/)  4  B.  &  C.  364, 5.  C.  6  D.  & 

Pa^ne,  6T.R.646;  ind  Watt  v.  R6I0. 
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Courts,  as,  for  instance,  in  the  Court  of  Quarter  Sessions,  ^''^^2^'^^' 
by  persons  who  are  not  attornies;  and  no  Court  could 
tax  the  bills  of  such  persons.  But  when  the  business  has 
been  done  by  attornies  of  this  Court,  it  haa  been  held 
otherwise.  The  argument,  therefore,  is  by  no  means  con- 
clusiTe.  And  as  this  plaintiff,  an  attorney  of  this  Court, 
has  done  business,  which  I  consider  business  at  law,  it  ap- 
pears to  me  that  he,  in  like  manner,  is  subject  to  the  pro- 
visions of  the  statute.  It  is  said,  that  the  tax  master  ap- 
pointed by  the  Insolvent  Court  is  the  proper  person  to  tax 
such  bills.  Admitting  that  he  has  power  to  do  so,  (which, 
however,  I  do  not  decide,)  still,  that  would  not  be  such  a 
taxation  as  could  take  the  case  out  of  the  former  act, 
which  b  extremely  beneficial  to  the  subject.*' 

The  case.  In  the  matter  of  Abraham  Flint  (a),  is  quite 
decisive  of  the  point.  There,  the  Court  of  Kings  Bench 
held,  that,  entering  a  plaint,  suing  a  replevin  &c.  in  the 
county  court,  was  business  in  a  Court  of  law  or  equity, 
within  the  meaning  of  the  12  Geo.  2,  c.  13,  s.  9.  That 
is  a  stronger  case  than  the  present,  because  the  12  Geo.  2 
is  a  highly  penal  statute.  The  Middlesex  Court  of  Re- 
quests is  the  county  court,  regulated  by  the  acts  of  Par- 
liament by  which  the  commissioners  are  to  decide  as 
shall  seem  just  in  law  and  equity.  They  have  power  to 
imprison,  to  administer  oaths;  their  proceedings  are  to  be 
recorded;  they  can  fine  and  confine  for  contempt;  and 
their  jurisdiction  extends  to  attornies  and  solicitors,  not« 
withstanding  the  privilege  of  those  persons.  [Bayley^  B. — 
H[ave  they  any  officer  who  taxes  costs?]  It  does  not 
appear  that  they  have.  In  Lloyd  v.  Maund  (6),  however, 
a  bill  was  referred  to  be  taxed  for  business  done  in  a  criminal 
suit  in  the  Court  of  Great  Sessions,  at  Carmarthen;  and 
though  it  was  objected,  that  it  would  be  impossible  for 
the  Master  to  tax  the  costs  in  Wales,  not  knowing  the 
practice  there;  yet  the  Court  held,  that  he  could  as  well 

(fl)  1  B.  &  C.  264.  (fr)  Tidd,  8th  ed.  330. 
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^''^*- ^^'^«*»  tax  these  costs  as  costs  in  the  Spiritual  Courts  ;  and  if  he 
V— .^^.^^     were  at  a  loss,  he  might  call  in  assistance.     [Bat/ley,  B. — 
Becke        There  the  taxing  officer  of  the  superior  Court  could  refer 
Wells.        to  the  taxing  officer  below.] 

In  Saudam  v.  Bourn  (a),  which  was  recognised  by  the 
Lord  Chief  Justice  of  the  Common  Pleas,  in  Smith  v.  Tat/" 
lor  {b)f  a  charge  for  preparing  a  warrant  of  attorney  was 
held  taxable.  [Bayley,  B. — It  was  considered  as  a  step 
in  a  proceeding  in  one  of  the  Courts  of  Westminster  HaUJ] 
In  Ex  parte  Prickett  (o),  a  charge  for  preparing  a  dedimus 
potestatem  was  held  taxable.  In  Feame  v.  fFilson  (d), 
it  was  held  that  a  charge  for  attending  at  a  lock-up-house, 
and  filling  up  a  bail-bond,  was  a  taxable  item.  In  War^ 
die  V.  Nic/iolson  (e),  a  rule  nisi  has  been  granted  by  the 
Court  of  King^s  Bench,  and  is  now  pending  to  enter  a 
nonsuit,  on  the  ground  that  the  plaintiff's  l^ill  should  have 
been  delivered  as  containing  an  item  for  preparing  a  re* 
plevin  bond. 

Stephen,  Serjt,  and  Mansel,  contrh. — The  words  of  the 
23rd  section  of  S  Geo.  2,  c.  23,  are  *^  of  the  Courts  afore* 
said/'  by  which  it  should  seem  that  the  restrictive  part  i^ 
confined  to  cases  of  business  done  in  some  Court  where 
attornies  are  usually  admitted.  This  was  the  construction 
which  the  statute  received  at  first.  In  Ashtonv.Mok^ 
neux  (/),  the  Court  refused  to  order  the  taxation  of  a  bill  in 
the  Doncaster  Court  of  Requests.  In  the  case  of  Williams 
V.  Jackson,  cited  in  the  notes  to  Ex  parte  WiUMms  {g)y 
BuUer,  J.,  said,  that  by  2  Geo.  2,  which  requires  an  at- 
torney to  deliver  his  bill,  it  was  not  necessary  to  do  so  for 
business  done  at  the  Sessions,  the  statute  only  prescribing 

(fl)  4  Camp.  68.  (c)  1  N.  R,266. 

(b)  7  Bing.  262;  and  see  the  (</)6B.&C.86,5.C.9D.&R.157. 

judgment  of  Alderson,  J.,  in  the  (e)  From  J)Dp/e^ Assizes,  1832. 

tame  case,  contra;  and  see  Burton  {/)  Barnes,  122. 

V.  Chatterton,  3  B.  &  Aid.  489.  ig)  4  T.  R.  124. 
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it  in  case  of  buBiness  done  in  a  Court  of  record,  where  at-  Exeh.  of  Pleas, 

]832« 
tomies  are  admissible  and  sworn.  - 

Ex  parte  Williams  (a)  was  the  first  case  in  which  the  Bbcke 
Courts  departed  from  this  rule*  In  that  case,  however,  Wells. 
the  Court  only  sent  the  bill  to  be  taxed;  and  it  may  be 
asked,  on  the  principle  of  that  case,  whether  there  is  any 
nistance  of  an  officer  of  this  Court  taxing  bills  in  a  Court 
of  Requests*  Clarke  ▼.  Donovan  (b)  is  a  still  wider  devia- 
tion from  the  first  construction  which  was  put  upon  the 
statute*  The  Court  there  entered  a  nonsuit,  the  bill  con- 
taining charges  for  business  done  at  the  Quarter  Sessions, 
and  not  having  been  deUvered*  That  case,  however,  was 
decided  merely  on  the  authority  of  Ex  parte  Williams, 
Lord  Kenyon  said,  that  upon  inquiry  it  was  found  to  be 
the  practice  of  the  Court  to  tax  such  bills  for  business 
done  altogether  at  the  Sessions,  and  there  was  no  reason 
for  restraining  the  general  words  of  the  first  part  of  the 
clause,  which  requires  an  attorney  to  deliver  his  bill  one 
month  before  he  commences  any  action  for  the  recovery  of 
the  amount.  On  looking  at  the  statute,  however,  it  will 
be  seen  that  there  is  reason  for  construing  that  part  of  the 
statute  restrictively,  as  the  clause  is  necessarily  connected 
with  the  other  parts  of  the  statute.  The  case  of  Lloyd  v. 
Maund  is  only  to  be  met  with  in  the  manuscript  cited  in 
TidJs  Practice^  and  was  overruled  by  Ex  parte  Par^ 
tridge{c).  The  Court  of  Requests  in  Middlesex  is  not  a 
Court  of  Record  at  Westminster.  In  all  the  cases  in  which 
business  done  in  Courts  has  been  held  to  be  taxable,  the 
Courts  have  been  Courts  of  record ;  as  the  Court  of  Great 
Sessions  in  Wales,  the  Courts  of  Quarter  Sessions;  so  the 
Court  of  Insolvent  Debtors  is  a  Court  of  record  for  some 
purposes;  so  the  Court ofBankruptcy  might  be  considered 
as  coming  within  the  description  of  ^'  at  equity"  in  the  sta- 
tute, though  the  decision  as  to  business  done  in  bankruptcy 

(a)  4  T.  R.  496.  (6)  6  T.  R.  694.  (c)  2  Merivalc,  600.* 
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Exch.  of  Pleas,  being  taxable  (o)  has  been  oTerruIed.  Crowder  v.  Davies{b). 
In  Williams  v.  Odell  (c),  it  was  held,  that  as  there  was  no 
course  in  practice  for  taxation  of  bills  in  the  House  of 
LordSf  there  was  no  criterion  by  which  the  officer  of  this 
Court  would  be  enabled  to  tax  a  bill  for  business  done  in 
the  House  of  Lords,  or  any  means  to  which  he  could  re- 
sort for  assistance ;  and,  therefore,  the  Court  refused  to 
grant  an  order  for  taxation.  It  is  impossible  to  distin- 
guish that  case  from  the  present.  So,  a  solicitor's  bill 
for  business  done  for  a  royal  charitable  foundation,  though 
the  office  of  visitor  is  exercised  by  the  Lord  Chancellor,  is 
not  taxable  (d). 

In  Burton  v.Chaiterion{e),  Lord  Tenterden  said — "We 
ought  to  be  quite  satisfied,  before  we  nonsuit  aplaintiffon 
this  ground,  that  there  was  some  authority  to  which  these 
items  could  have  been  referred  for  taxation."  In  the  Insol- 
vent Court,  the  Court  of  Quarter  Sessions,  and  the  Courts 
of  Great  Sessions  in  Wales,  there  are  taxing  officers. 

The  statute  only  applies  to  proceedings  at  law  or  equity. 
The  Court  of  Requests  is  neither  one  nor  the  other.  The 
question  has  been  argued  as  if  it  had  been  a  matter  arising 
in  a  common  law  county  court.  The  Middlesex  Court  of 
Requests,  however,  is  a  Court  neither  of  law  nor  of  equity. 
Its  proceedings  are  quite  different  from  the  common  law 
proceedings  of  the  county  court.  The  Court  are  to  decide 
as  they  shall  find  to  stand  with  equity  and  good  conscience. 
It  was  decided  in  the  case  of  Scoti  v.  Bt/e  (/),  that  the  pro- 
ceedings in  a  Court  of  Requests  of  this  nature  were  not 
proceedings  at  law ;  and  the  Court  of  Common  Pleas  on 
that  ground  held,  that  a  writ  of  false  judgment  did  not  lie 
from  such  court. 

{a)  Collins  v.  Nicholson,  2  Taun-  (c)  3  B.  &  Aid.  48?. 

ton,  321.  (/)  9  B.Moore,  649, 2Binsr.344{ 

(6)  3  Y.  &  J.  433.  and  see   Tingle  v.  Roston,  2  Bingf. 

(c)  4  Price,  279.  463. 

(d)  9  Ves.  647. 
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Baylby.  B. — The  present  impression  upon  my  mind  is^  ^KmA.  ^  pum, 
that  this  rule  ought  to  be  made  absolute.     As,  howeveri  it     v^.,..^^.!^ 
is  stated  to  us  that  a  rule  inTolving  a  point  somewhat  si*       Bbckb 
milar  is  pending  in  the  Court  of  King^s  Bench^  the  execu-       Wells. 
tion  in  this  case  will  be  suspended,  because  we  should  wish 
to  give  this  case  a  greater  degree  of  consideration,  if  we 
find  that  our  judgment  is  opposed  to  that  of  the  Judges  of 
another  Court. 

At  present  I  cannot  say  that  I  entertain  any  doubt.  The 
principal  ground  on  which  my  judgment  is  founded  is,  that 
the  proceedings  in  this  ease  were  in  a  court  in  which  there 
is  no  taxing  oflSeer.  The  question  arises  on  the  9  Geo.  9, 
c.  S3,  s.  S3.  That  statute  provides  that  no  attorney  or  so- 
licitor shall  commence  or  maintain  any  action  or  suit  for 
the  recovery  <^  any  fees  ftc,  at  law  or  in  equity,  until  the 
expiration  of  one  month  after  he  shall  have  delivered  his 
bill  &c.  And  it  further  provides,  that  upon  application  of 
the  party  chargeable  by  such  bill  &c.,  unto  the  Lord  Chan- 
cellor, Master  of  the  Rolls,  or  unto  any  of  the  Courts  afore- 
said, or  unto  a  Judge  or  Baron  of  any  of  the  said  Courts 
respectively  in  which  the  business  contained  in  such  bill,  or 
the  greatest  part  thereof  in  amount  or  value,  shall  have 
been  transacted  &c.,  it  shall  be  lawful  &c. ,  for  the  Lord 
Chancellor,  Master  of  the  Rolls,  or  the  said  Courts,  or  a 
Judge  or  Baron  of  the  said  Courts  respectively,  to  refer 
the  bill  for  taxation. 

The  language  certainly  is,  that  the  order  to  tax  is  to  be 
made  by  the  Court  in  which  the  business  is  done,  or  by  a 
Judge  of  such  Court.  There  are  cases  in  which  there  has 
been  a  reference  for  taxation,  where  the  business  has  been 
done  in  a  different  Court  from  the  one  ordering  the  taxa* 
tion;  but  there  is  no  case  of  referring  a  bill  for  taxation 
for  business  done  in  a  Court  in  which  there  is  no  taxing 
officer.  The  provision  is — "  to  be  taxed  and  settled  by 
the  proper  officer  of  such  Court.'*  There  must,  therefore, 
be  a  proper  taxing  officer. 

VOL.  I.  G 
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^*^\^.f^^'  When  the  case  as  to  business  done  at  the  Quarter  Ses- 
sions came  before  the  Court  oi  King's  Bench,  thnt  Court 
at  first  was  of  opinion  that  the  bill  could  not  be  taxed. 
Why?  Because  they  thouglit  that  there  was  no  officer 
proper  to  tax  it.  Why  was  that  opinion  aftenrards  alter- 
ed ?  The  reason  was,  as  slated  by  Lord  Kenyan^  that  the 
Court  was  informed,  that  the  officer  of  that  Court  was  in 
the  habit  of  taxing  bills  of  that  description. 

In  the  superior  Courts  of  Weaimingter  Hall,  in  the  Great 
Sessions  of  Wales,  and  in  the  Insolvent  Court,  there  are 
taxing  officers.  In  tlie  House  of  Lords  there  is  none. 
Now,  what  are  the  decisions  with  respect  to  these  Courts  ? 
Why,  that  bills  are  referred  for  taxation^  for  business  done 
in  those  Courts  in  which  there  are  taxing  officers,  and  that 
a  bill  for  business  done  in  the  House  of  Lords,  where  there 
is  no  taxing  officer,  will  not  be  referred  for  taxation.  The 
distinction,  therefore,  in  my  opinion,  is,  as  to  business  done 
in  Courts  where  there  is  a  taxing  officer,  and  business  done 
in  Courts  where  there  is  no  taxing  officer.  If  the  Court 
has  no  taxing  officer,  the  business  is  not  to  be  considered 
as  done  at  law  or  in  equity,  within  the  meaning  of  the  pro- 
visions of  the  statute. 

In  the  present  case  there  are  attendances  in  a  court,  but 
those  attendances  are  not  as  an  attorney.  The  Court  of 
Requests  has  no  atlomies.  From  the  nature  of  its  busi- 
ness it  cannot  be  expected  tliat  attomies  should  practise 
in  it.  An  attorney's  time  is  valuable ;  he  has  a  right  to 
be  paid  for  his  time,  and  there  is  no  provision  in  the  acts 
relative  to  these  courts  for  making  a  compensation  to 
attomies.  I  apprehend  that  an  attorney,  as  a  matter  of 
right,  has  no  more  right  to  stand  forward  for  a  party  in  a 
suit  in  the  Court  of  Requests,  than  any  other  person  who 
is  not  an  attorney.  Any  friend  may  come  forward  in  be- 
half of  tlie  party  in  the  suit. 

Now,  what  fees  are  there?    There  are  allowances  to  be 
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made  to  the  officers  of  the  Court,  but  no  fees  aregiTen  by  ^^^h^/^^ 
the  acts  of  Parliament  to  attomies.  (The  learned  Baron 
then  referred  to  the  amount  of  the  particular  items,  the  fees 
to  the  high  baihflTs  clerk,  Sec.  &c.  &c.)  These  charges  are 
of  so  minute  a  nature  as  to  shew,  that  the  business  of  the 
Court  is  not  such  as  that  an  attorney  would  be  likely  to  be  em- 
ployed about  it.  If  an  attorney  be  employed,  there  are  no 
fees  by  which  he  is  to  be  remunerated;  and,  if  a  party  will 
hare  the  assistance  of  an  attorney,  he  must  pay  for  his  at- 
tendance as  on  a  quantum  menni.  Who  then  is  to  decide 
on  the  amount?  A  jury  must  decide  on  it;  no  other  sub- 
stitute is  provided.  If  there  were  a  taxing  officer,  the  offi- 
cer of  this  Court  might  call  him  in.  In  the  Court  of  Re- 
quests, however,  there  are  no  fees  payable.  If  there  are  no 
fees,  it  seems  to  me  not  to  be  a  coui*t  within  the  meaning 
of  the  act  of  Parliament;  and  I  think  that  the  plaintiff's 
demand  in  this  case  is  not  for  a  fee,  but  for  a  reasonable 
compensation  to  the  party  for  his  trouble  for  appearing, 
not  in  the  character  of  an  attorney,  but  in  that  of  a  substi- 
tute. I  am  of  opinion,  therefore,  that  the  bill  in  this  case 
is  not  one  which  required  delivery  under  the  statute,  and, 
consequently,  that  this  rule  ought  to  be  made  absolute. 

Vaughan,  B. — This  is  an  application  to  set  aside  the 
nonsuit  in  this  case.  The  question  turns  purely  upon  the 
construction  of  the  clause  in  the  act  of  Parliament.  (The 
learned  Baron  then  referred  to  the  2  Geo.  2,  c.  23,  s.  23.) 
The  words  are  clear,  "  at  law  or  in  equity."  The  object  is 
plain;  it  is  to  give  the  client  an  opportunity  of  getting  the 
bill  taxed  by  the  proper  officer;  and  the  clause  in  terms  men- 
tions that  it  shall  be  taxed  by  the  officer.  The  point  then 
upon  which,  in  my  opinion,  this  case  ought  to  be  decided,  is, 
that  there  is  no  taxing  officer  in  this  Court  of  Requests. 
Such  a  bill  has  never  been  taxed  in  practice.  One  object 
of  the  acta  for  these  Courts  of  Requests  is  to  exclude  at- 
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Exch,  </  PUus,  torniea ;  for  the  decision  is  not  to  be  by  the  ordinary  course 
^     of  law,  but  by  tbe  rules  of  equity  and  good  conscience* 
Bkcm        The  words  kw  and  equity  in  the  2  Geo.  2,  mean  law  and 
Wells.       equity  as  administered  in  the  Courts  here.    The  present 
demand  is  not  a  charge  in  the  character  of  an  attorney, 
but  is  one  upon  which  a  jury  must  give  the  compensa- 
tion which  they  may  think  a  fit  and  reasonable  remunera- 
tion. I  think  that  these  are  not  fees  at  law  or  in  equity,  and 
that  the  Court  of  Requests  is  not  a  Court  within  the  mean- 
ing of  tbe  act  2  Geo.  2.    This  rule  must,  therefore,  be 
made  absolute. 

BoLLAND,  B. — I  am  of  the  same  opinion,  upon  the  broad 
ground  stated  by  my  brother  Bat/ley,  that  in  this  Court 
of  Requests  there  is  no  taxing  officer.  It  is  not  a  Court 
either  of  law  or  equity  in  the  sense  in  which  those  words 
are  used  in  the  act  of  Parliament. 

GuRNEY,  B. — I  am  of  the  same  opinion.  The  circum- 
stances of  there  being  no  taxing  officer  in  this  Court  of 
Requests  distinguishes  this  case  from  all  the  eases  which 
have  been  cited  on  the  part  of  the  defendant. 

Rule  absolute  (a), 
(a)  Set  Sylwetter  ▼.  Wib$ttr,  9  Bing.  388. 


HicKS  r.  Marreco. 

Due  diligence     JtC.  V.  RICHARDS  bad  obtained  a  rule  for  delivering 
biJ^n^ultnn  in!  up  the  bail-bond  to  be  cancelled,  in  this  case,  on  affidavits 

quiring  the 

name  of  a  de« 

fendant,  under  tbe  32nd  Rule  of  Hiiary  Term,  2  ffilL  i,  although  no  inquiriet  had  been  made 

of  the  defendant,  or  his  immediate  friends,  or  at  hb  house  or  place  of  business,  the  debt  being  large, 

and  the  affidavits  shewing  that  there  was  ground  to  icar  he  might  abscond  if  be  knaw  Uat  proceed*' 

ingt  were  about  to  be  instituted* 
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lUting  that  the  real  name  of  the  defendant,  who  had  been  Exch,qfPkai, 
arrested  for  a  large  8um  of  money  by  the  name  of  ^ /• 
MarrecOf  was  Antomo  Joaquim  Frere  Marreco;  that  he 
bad  carried  on  business  as  a  merchant,  in  London^  for 
many  years;  that  all  his  names  were  entered  at  the  Alien 
Office,  and  were  in  the  Lombm  Directory;  and  that  no 
inquiry  had  been  made  at  some  places  mentioned  in  the 
affidavit,  where,  he  swore,  he  believed  his  names  might 
have  been  ascertained  if  due  diligence  had  been  used. 

In  opposition,  the  affidavit  of  the  plaintiff  shewed,  that 
he  lived  in  Bath,  from  whence  he  had  sent  instructions  to 
his  attorney  in  London,  and  that  he  was  not  aware  of  any 
means  of  obtaining  information  at  Bath;  and  the  affidavit 
of  the  plaintiffs  attorney  in  London  stated,  that  he  had 
used  due  diligence,  and  had  inquired  from  several  persons 
likely  to  know,  and  particularly  from  one  Ociavius  John- 

soUf  and  from  one Lems,  who  refused  to  tell  him, 

stating  that  he  had  particular  reasons  for  not  doing  so; 
and  the  plaintiff's  attorney  swore  that  he  believed  the  de- 
fendant would  have  absconded,  if  he  had  applied  to  him  or 
his  immediate  friends;  and  that  the  defendant,  in  his  cor- 
respondence, generally  used  the  initials^.*/.;  and  that, 
at  the  Alien  Office,  a  search  is  not  permitted  to  be  made 
for  any  but  a  political  purpose.  One  London  Directory 
was  produced  in  Court,  which  only  contained  the  initials  of 
the  defendant's  name. 

APMahon  shewed  cause,  and  contended,  that  from  the 
above  circumstances  it  appeared  that  due  diligence  had 
been  used  to  obtain  knowledge  of  the  proper  name,  under 
the  late  rule  (a). 

B.  Y.  Bichards,  in  support  of  the  rule,  contended, [that 
it  lay  in  the  plaintiff  to  shew  affirmatively  that  the  case 
was  brought  within  the  rule  of  Court;  and  that  the  facts 

(a)Hil.T.2WiU.4,  Rule32. 
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Exeh.  9/  PUtt  disclosed  in  the  afBdayits  did  not  shew  sufficient  inquiries 
1832* 

to  make  out  a  case  of  due  diligence. 

Bayley,  B. — 1  think  that  due  diligence  has  been 
used  on  the  part  of  the  plaintift'  in  this  case,  within  the 
meaning  of  the  rule  of  Court.  The  defendant  can  have 
no  doubt  as  to  whom  was  meant,  as  the  writ  adopts  the 
initials  which  he  is  in  the  habit  of  using  in  his  signature. 

Now,  the  question  is,  whether  due  diligence  has  been 
used  to  obtain  knowledge  of  the  proper  name.  The  plain- 
tiff lived  at  a  distance,  and  he  writes  to  his  attorney  in 
London  to  make  the  necessary  inquiries.  The  attorney 
does  not  apply  to  tlie  defendant  himself,  or  at  his  house, 
or  place  of  business,  or  to  his  immediate  friends;  but  we 
must  see  whether  there  are  suuicient  reasons  for  his  not 
doing  so.  It  appears  from  the  affidavits  that  tlie  sum  for 
which  the  plaintiff  is  proceeding  is  a  very  large  one,  and 
misconduct  in  the  transaction  is  imputed  to  the  defen- 
dant; and  the  plain tifi^s  attorney  swears,  that  he  believes 
that  the  defendant  would  have  gone  off  if  he  had  known 
that  proceedings  were  about  to  be  instituted.  It  would, 
therefore,  have  been  imprudent  to  go  to  inquire  of  the 
defendant,  or  of  persons  who  might  have  communicated 
to  him  that  such  inquiries  had  been  made;  but  the  attor- 
ney did  go  to  several  persons  who  were  likely  to  know; 
amongst  others,  he  goes  to  Lewis,  wlio  could  have  given 
him  the  information,  but  who  told  him  tliat  he  had  par- 
ticular reasons  for  not  giving  it.  It  has  been  said  that  he 
did  not  go  to  the  Alien  Office,  or  look  at  the  London  Di- 
rectory: if  he  could  have  got  information  which  could  be 
reUed  upon  from  these  sources,  that  might  be  a  good  ar- 
gument ;  but  it  turns  out,  that,  at  the  Alien  Office,  they  do 
not  permit  a  search  for  a  purpose  like  the  present;  and 
when  we  look  at  one  existing  London  Directory,  mc  do 
not  find  the  necessary  information  there;  and  even  if  the 
Directory  did  contain  the  full  names,  a  party  might  run 
great  risk  of  adopting  a  wrong  name  from  that  information. 
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I  am  of  opinion^  therefore,  that,  in  this  case,  consider-  ^^\^^^* 

able  pains  have  been  taken,  which,  I  think,  amount  to  due  ^*— v^— ^ 

diligence,  within  the  meaning  of  the  rule  of  Court  ^'^'' 


Marreco. 


The  rest  of  the  Court  concurring,  the  rule  was — 

Discharged. 


Wadsworth  v.  Marshall. 

JtLNOWLES  having  obtained  a  rule  to  shew  cause  why  where,  at  the  , 
an  attachment  should  not  issue  against  the  defendant  for  vi^*of  i?t^S«- 
disobeying  a  isubposna  ad  testificandum —  na  ad  testifican- 

'  "  rfttm,  the  origi- 

nal fn&pamawu 

J.  WimaiHS  shewed  cause,  on  an  affidavit,  stating,  that  Xes'T-fl^^rf, 
at  the  liiiie  the  copy  of  the  subpoena  was  served,  the  *«t »» attach- 

...  ,  ,  111  11.        ment  would  not 

original  was  not  shewn ;  and  contended^  that  the  plam-  iie  for  dUobe- 
tiff  was  in  no  condition  to  get  the  attachment,  as  the  ori-  ^^fij^;,^,  an- 
ginal had  not  been  shewn :  which  was  always  necessary,  though  the  par- 

®  '  "^  '^ '   ty  serving  it  waa 

where  it  was  sought  to  bring  the  parly  into  contempt.         not  asiicd  to 

produce  it. 

Knowlcs^  contrh. — That  is  not  necessary.  I  can  find 
no  case  in  which  it  is  so  laid  down.  It  is  not  necessary 
unless  the  party  requires  it.  [Baf/lef/,  B. — To  move 
for  an  attachment,  you  must  have  shewn  the  original 
rule.]  There  is  a  distinction  between  rules  of  Court  and 
process.  In  order  to  obtain  an  attachment  for  disobeying 
a  rule  of  Court,  it  is  necessary,  without  demand,  to  shew 
the  original  rule ;  but,  on  service  of  process,  it  is  not  ne* 
cessary  to  shew  the  original  process,  unless  required  to 
do  so. 

Bavlcy,  B. — The  Master  reports  to  us,  that  the  ordi- 
nary course  is,  to  shew  the  original  process  at  the  time  of 
service;  and  that,  unless  that  be  done,  an  attachment  can- 
not be  moved  for.    Undoubtedly,  there  are  many  cases  in 
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Each,  rf  Pi9ah  which  the  service  of  documents  is  complete  without  shew- 

V ^^J.^     ing  the  originals^  unless  the  party  making  the  service  is 

Wadswoatu    required  to  shew  them;  but  there  is  an  exception  to  that 
Marshall     in  all  cases  where  the  party  is  to  be  brought  into  con- 
tempt for  disobedience.    In  that  viewi  therefore,  the  ser- 
vice here  was  defective. 

Rule  discharged. 


The  attorney 
whose  name 
was  indorsed  on 
the  writ  was  not 
an  attorney  of 
the  Court  out  of 
whidi  the  pro- 
cess issued,  but 
was  an  attorney 
of  the  other 
CourU:— HeU, 
so  fiur  a  compli- 
ance with  Rule 
1,  Michaelmas 
Term,  1  WiU,  4, 
that  the  Court 
would  not  stay 
the  proceedings 
in  totOf  but  only 
until  a  proper 
attorney  was  ap- 
pointed; but  the 
costs  of  the  ap- 
plication were 
ordered  to  be 
paid  by  the  at- 
torney whose 
name  wal  so 
indorsed. 


CONSTABLB  V.  JoHKSTONE. 

A  RULE  having  been  obtained  by  Knowles,  for  stay- 
ing the  proceedings  in  this  action,  on  the  ground  of  the 
attorney,  whose  name  was  indorsed  on  the  process,  not 
having  been  admitted  an  attorney  of  this  Court — 

Kelly  shewed  cause,  on  the  affidavit  of  the  attorney, 
that  he  was  a  solicitor  in  the  Court  of  Chancery,  and  an 
attorney  of  the  Courts  of  King's  Bench,  and  Common 
Pleas,  and  that  he  had  been  informed,  by  an  officer  of  this 
Court,  to  whom  he  had  made  application  on  the  subject, 
that  a  solicitor,  admitted  in  the  Court  of  Chancery,  might 
practise,  without  admission  in  the  Court  o{  Exchequer. 

Lord  Lyndhurst,  C.  B.— Probably  the  plaintiff's  at- 
torney has  been  misled  by  receiving  his  information  from 
an  officer  on  the  equity  side  of  the  Court.  I  think  the 
proceedings  ought  to  be  stayed  until  a  proper  attorney  is 
appointed. 

Knowles  submitted  that  he  was  entitled  to  have  his  rule 
made  absolute  for  a  stay  of  proceedings  altogether,  as  the 
indorsement  of  the  name  of  an  attorney  not  on  the  rolls  of 
the  Court  was  completely  nugatory,  and  was  the  same  as 
if  no  attorney's  name  had  been  indorsed,  and,  therefore, 
an  irregularity  within  R.  1,  M.  T.  1  Will,  4. 
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Bayley,  B. — He  is  an  attorney,  though  not  of  this  Court.    Exck.^PUat, 

The  Court  stayed  the  proceedings  until  an  attorney  Nonstable 
of  this  Court  should  be  substituted ;  and  ordered  the  pre-  Johnstone. 
sent  attorney  to  pay  the  eosts  of  this  application. 

Proceedings  stayed. 


Earl  of  Falmouth  v.  Thomas. 

Assumpsit.— The  first    count  of    the  declaration  Dcchrationstat- 
stated,  th&t  before  the  making  of  the  promise  thereinafter  J^^*^^^: 

ed  of  II  &nn, 
upon  wbkh  were  certain  growing  cropi»  and  on  which  tlie  plaintiff  had  done  certain  worli  and  labonr, 
and  expended  certain  materials  in  making  the  lands  ready  for  tillage,  of  which  work,  labour,  and  ma* 
teriabhc  the  plaintiff  had  not  derived  the  benefit;  and  that,  in  consideration  that  the  plaintiff  would 
let  the  fivm  to  the  defendant  for  fourteen  years,  the  defendant  undertook  to  take  the  crops,  and 
pay  for  them,  and  for  the  work,  labour,  and  materials,  according  to  a  valuation:  avennents---that 
plaintiff  let  the  fiurm  accordingly,  and  left  the  crops  upon  it;  and  that  the  defendant  took  posses- 
sion of  the  £Bum,  and  had  the  benefit  of  the  work,  labour,  and  materials;  and  that  the  valuation 
was  made,  but  that  defendant  did  not  pay. 

Pica — that  the  crops,  and  the  benefit  of  the  work,  labour,  and  materials,  were  not  excepted  or 
reserved  out  of  the  letting  or  agreement  to  let,  and  that  there  was  no  agreement  in  writing  in  re- 
spect of  those  causes  of  action,  or  any  memorandum  or  note  thereof,  signed  by  the  defendant,  or 
any  person  by  him  lawfully  authorised: — Held,  on  demurrer,  that  the  contract  was  for  an  interest 
In  land,  and  diat  the  right  to  the  crops,  and  the  benefit  of  the  work  and  labour,  were  both  of  them 
an  interest  in  land,  within  the  4th  section  of  the  Statute  of  Frauds. 

To  an  indebitatus  count  for  crops  bargained  and  sold,  and  under  and  by  virtue  of  such  bargain 
and  sale,  accepted  and  taken,  and  had  and  received  and  cut  down  by  the  defendant,  defendant 
pleaded  that  the  crops,  at  the  time  of  the  bargain  and  sale,  were  growing  upon  and  affixed  to  cer- 
tain lands ;  and  that  before  the  bargain  and  sale  there  was  a  treaty  on  foot  between  the  plaintiff  and 
the  defendant,  by  which  it  was  proposed  that  tbe  plaintiff  should  let  the  lands  to  the  defendant,  and 
that  the  defendant  should  take  therewith  the  said  crops;  and  that  the  defendant  assented  to  ^e 
treaty ;  and  that,  in  wder  to  carry  the  treaty  into  effect,  the  supposed  bargain  and  sale  was  verbally 
contracted  between  the  plaintiff  and  defendant;  and  that  therewas  no  agreement  in  writing,  or  any 
memorandum  or  note  tliereof : — Held,  that  the  crops  were,  at  tbe  time  of  the  bargain  and  sale, 
an  interest  in  the  land,  and  that  the  case  was  within  the  Statute  of  Frauds. 
Same  point  held  on  a  similar  plea  to  a  count  for  work,  labour,  and  materials. 
In  indebitatus  assumpsit  upon  an  account  stated  defendant  pleaded,  that  before  the  taking 
of  the  account  there  was  a  verbal  agreement  for  the  sale  of  certain  crops  growing  upon  the  plain- 
ttiTs  land,  and  for  work,  labour,  and  materials,  done  and  used  in  preparing  the  land  for  tillage;  and 
that  there  was  a  treaty  for  the  plaintiff's  letting  and  the  defendant's  taking  the  land  for  fourteen 
years,  to  which  the  defendant  assented ;  and  that  the  money  to  be  paid  for  the  crops,  and  the  work, 
labour,  and  materials,  was  the  money  concerning  which  the  account  was  stated;  and  that  there  was 
no  agreement  in  writing,  or  any  note  thereof  To  this  plea  the  plaintiff  replied,  that,  before  the  account 
was  stated,  the  defendant  had  mown  the  crops  and  taken  diem  to  his  own  use,  and  had  and  re- 
ceived the  amount  of  tbe  work  and  labour  and  materials.  The  defendant  rejoined,  traversing  that 
he  bad  cot  down  the  crops,  and  received  the  amount  of  the  work  and  labotur,  &c.,  before  the  stat- 
ing of  the  account.  General  demurrer: — Held,  that  the  contract,  as  appearing  on  the  pleadings, 
w»  within  the  Statute  of  Frauds,  and  that  the  plaintiff  could  not  recover. 

In  assumpsit  on  a  promise  to  manage  a  form  in  a  good  and  husband-like  manner,  and  accordbg  to 
the  custom  of  the  country : — Semble,  that  it  is  sufficient  to  assign  a  breach  in  the  words  of  the  promise. 
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SxeJL  rf  pum,  mentioned,  the  plaintiff  had  been  and  was  hiwAiIly  pos- 
sessed of,  and  entitled  to,  a  certain  farm,  lands,  and  pre- 
mises, upon  which  farm,  lands,  and  premises^  cei*tain  crops 
of  com  and  turnips  of  the  said  plaintiff,  of  great  value, 
were  then  growing  and  being,  and  upon  divers  parts  of 
which  said  farm,  lands,  and  premises,  he,  the  said  plain- 
tiff, had  befoi*c  then,  by  his  servants,  done,  performed,  and 
bestowed  certain  work  and  labour,  and  used  and  expended 
certain  materials  in  and  about  the  preparing  and  making 
the  same  ready  for  tillage,  of  which  said  work  and  labour 
and  materials  he,  the  said  plaintiff,  at  the  time  of  the  mak- 
ing of  the  promise  of  the  defendant  thereiua  Acr  mentioned, 
had  not  derived  the  benefit,  to  wit,  at  &c.    And,  there'* 
upon,  theretofore,  to  wit,  on  &c.,  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defen- 
dant, would  let  to  him,  the  defendant,  the  said  farm,  lands, 
and  premises,  witli  the  appurtenances,  excepting  and  re- 
serving as  in  thai  behalf  iigreed  upon,  for  a  certain  term,  to 
wit,  the  term  of  fourteen  years,  from  the  29ih  day  of  Sep- 
temheTf  in  the  year  1827,  and  upon  certain  terms  in  that 
behalf  agreed  upon ;  he,  the  defendant,  undertook,  and 
then  and  there  promised  the  plaintiff^  to  take  the  said 
groM'iog  crops,  and  pay  and  allow  him  for  the  same,  and 
for  the  said  work,  and  labour,  and  materials,  according  to 
a  valuation  thereof  to  be  made  by  certain  persons,  to  wit, 
a  certiiin  person  to  be  appointed  by  and  on  behalf  of  the 
said  plaintiff,  and  a  certain  other  person  to  be  appointed 
by  and  on  behalf  of  the  said  defendant,  to  value  the  same. 
And  the  plaintiff  averred,  thai  lie,  confiding  &c.,  did  after- 
wards let  to  the  said  defendant  the  said  farm,  lands,  and 
premises,  with  the  appurtenances,  for  the  said  term,  and 
upon  the  terms  aforesaid,  excepting  and  reserving  as  in 
that  behalf  agreed  upon ;  and  did  leave  on  the  said  pre- 
mises the  said  crops  so  growing  and  being  thereon  as  afore- 
said; and  that  the  defendant  did  then  and  there  take  pos- 
session of  the  said  farm,  lands,  and  premises,  and  of  the 
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said  crops  so  then  and  there  growing  thereon  as  aforesaid;  Bxeh,  of  Pleas, 
and  that  the  defendant  had  and  receiyed  the  benefit  of  the  ^ 

said  work  and  labour  and  materials^  and  took  the  said        Bari  of 
crops  to  hb  own  use,  to  wit,  at  8cc.    And  the  plain tifl* fur-  «. 

ther  averred,  that  afterwards  the  said  growing  crops,  work  i«o»«a8. 
and  labour,  and  materials,  were  fairly  valued  by  one  J.  D., 
a  person  for  that  purpose  duly  ap)K)inted  by  and  on  Ijehalf 
of  the  plaintiff,  and  one  FT.  P.,  a  person  for  that  purpose 
duly  appointed  by  and  on  the  behalf  of  the  defendant,  at  a 
certain  sura  of  money,  to  wit,  147/.  1S«.  Of  all  which  pre- 
mises the  defendant  had  notice,  and  was  then  and  there 
requested  to  pay  the  sum  of  147/.  13.9.  to  the  plaintiff. 
Breach  for  non-payment  of  that  sum. 

llie  second  count  was  sunilar  to  the  first,  to  the  end 
of  the  valuation  by  J.  D.  and  IV.  P.,  and  the  averment 
of  notice.  It  then  proceeded  as  follows: — And  the  said 
plaintiff  further  saith,  that  after  such  valuation  had  been 
80  made,  to  wit,  on  &c.,  it  was  agreed  between  the  plain- 
tiff and  the  defendant  that  the  said  crops,  work  and  la- 
bour, and  materials,  should  be  again  valued  by  certain 
other  persons,  to  wit,  one  It.  J.  on  belinlT  of  the  plain- 
tiff, and  one  T.  H.  on  behalf  of  the  defendant;  and 
thereupon  afterwards,  in  consideration  that  the  said  plain- 
tiff, at  the  like  instance  and  request  of  the  defendant,  had 
undertaken  and  promise<1  the  defendant  to  accept  and  re- 
ceive of  and  from  the  defendant  the  amount  at  which  the 
said  crops,  work,  and  labour,  sliould  be  valued  by  the  said  R. 
J.  and  T.  /f.,  instead  of  the  said  sum  of  147/.  lAs.  at  which 
the  said  crops  &c.  had  been  so  valued  as  aforesaid,  he 
the  defendant  undertook  and  promised  the  plaintiff  to  pay 
and  allow  him  for  the  said  crops,  &c.,  according  to  such 
valuation  so  to  be  made  as  last-mentioned ;  and  the  plain- 
tiff averred,  that,  afterwards,  the  said  growing  crops,  &c., 
were  valued  by  the  said  R.  J.  and  T.  H.  at  a  certain  sum 
of  money,  to  wit,  the  sum  of  170/.  3^.,  of  all  which  pre- 
mises the  defendant  afterwards,  to  wit,  on  &c.,  at  &c., 
had  notice,  and  was  then  and  there  requested  to  pay  the 
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Rrck.^  Phmt,  said  sum  of  170/.  3s.  to  the  plaintiff;  concluding  with  a 
breach  as  in  the  first  count >  substituting  170/.  3$.  for 
147/.  13*. 

The  third  count  was  similar  to  the  first  count,  to  the 
statement  of  the  agreement,  which  it  stated  as  follows : — 
And  thereupon  heretofore,  to  wit,  on  &c.,  in  consideration 
that  the  plaintiff,  at  the  like  instance  and  request  of  the 
defendant,  would  agree  to  let  to  him  the  defendant  the 
said  farm,  lands,  and  premises,  for  a  certain  terra  of  years, 
to  wit,  the  term  of  fourteen  years,  from  the  S9th  day  of 
September,  in  the  year  of  our  Lord  I8S7,  and  upon  cer* 
tain  terms,  excepting  and  reserving  as  in  that  behalf 
agreed  upon,  and  would  suffer  and  permit  the  said  defen- 
dant to  enter  upon  and  take  possession  of  the  said  £arm, 
lands,  and  premises,  and  to  take  and  have  the  said  grow- 
ing crops  to  his  own  use  and  benefit,  and  to  have  and  en* 
joy  the  benefit  of  the  said  work  and  labour  and  materials, 
he  the  defendant  undertook,  and  then  and  there  promised 
the  plaintiff,  to  take  the  said  growing  crops,  and  pay  and 
allow  him  the  said  plaintiff  for  the  same,  and  for  the  work 
and  labour  and  materials,  according  to  a  valuation  thereof 
to  be  made  by  certain  persons  &c. ;  and  the  plaintiff  aver- 
red, that  he,  confiding  &c.,  did  afterwards,  to  wit,  on  ftc., 
at  &c.,  agree  to  let  to  the  defendant  the  said  farm,  lands, 
and  premises,  with  the  appurtenances,  for  the  said  term 
of  years,  and  upon  the  said  terms,  excepting  and  teserv« 
ing  as  in  that  behalf  agreed  upon,  and  did  leave  on  the 
said  premises  the  said  crops  growing  and  being  thereon 
as  aforesaid,  and  did  suffer  and  permit  the  said  defendant 
to  enter  upon  and  take  possession  of  the  said  farm,  lands, 
and  premises,  and  to  take  and  have  the  said  growing 
crops  to  and  for  his  own  use  and  benefit,  and  to  have  and 
enjoy  the  benefit  of  the  said  work  and  labour  and  mate* 
rials;  and  that  the  defendant  did  then  and  there  enter 
upon  and  take  possession  of  the  said  farm,  lands,  and  pre« 
mises,  and  take  and  have  the  said  growing  crops  to  and 
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for  his  own  use  and  benefit,  and  have  and  enjoy  the  benefit  &«*•  rf  Pkoi, 

1832. 

of  the  said  work  and  kbour  and  materials,  to  wit,  at  &c. 
And  the  plaintiff  further  averred,  that  afterwards,  to  wit, 
on  &c.,at  &c,  the  said  growings  crops,  work, labour, and  ma^ 
terials,  were  fairly  valued  by  one  J.  D.  &c.|  and  one  W,  P., 
&C.,  at  a  certain  sum  of  money,  to  wit,  1472.  13#.;  of  all 
which  premises  the  defendant  had  notice,  and  was  re- 
quested &c.     Breach  as  in  first  count 

The  fourth  count  was  similar  to  the  third,  only  that, 
like  the  second  count,  it  stated  a  second  valuation  at 
170^  3s.  f  and  breach  accordingly. 

The  seventh  count  stated,  that  the  said  defendant  after- 
wards, to  wit,  on  &c.,  at  &c.,  had  become  and  was  tenant 
to  the  plaintiff  of  a  certain  other  farm,  lands,  and  p^mises, 
with  the  appurtenances;  and  in  consideration  thereof,  he 
the  defendant  undertook,  and  then  and  there  promised  the 
plaintiff,  to  manage,  use,  and  cultivate  the  said  farm,  lands, 
and  premises,  with  the  appurtenances,  during  the  said  te- 
nancy, in  a  good  and  husband-like  manner,  and  according 
to  the  custom  of  the  country  where  the  said  farm,  lands, 
and  premises  were  situate;  and  the  plaintiff  averred,  that 
the  said  defendant  was  and  continued  tenant  to  the  said 
plaintiff  of  the  said  farm,  lands,  and  premises,  for  a  long 
space  of  time,  to  wit,  from  the  time  of  making  his  said 
promise  and  undertaking  hitherto,  to  wit,  at  &c.;  yet  the 
defendant^  not  regarding  his  said  promise  and  undertak- 
ing, but  contriving  &c.,  did  not  nor  would,  during  the  con- 
tinuance of  the  said  tenancy  as  aforesaid,  manage,  use,  or 
cultivate  the  said  farm,  lands,  and  premises  in  a  good  and 
husband-like  manner,  and  according  to  the  custom  of  the 
country  where  the  said  farm^  lands,  and  premises  were  so 
situate  as  aforesaid ;  but  on  the  contrary  thereof,  he  the 
said  defmdant,  after  the  making  of  the  said  promise  and 
undertaking,  and  during  the  continuance  of  the  said  te- 
nancy, to  wit,  on  the  day  and  year  last  aforesaid,  and  on 
divers  other  days  and  times  between  that  day  and  the 
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^^\^^'"*  day  of  exhibiting  the  bill  of  the  plaintiff,  to  wit,  at  &c., 
N  V  ^  managed,  used,  and  cultivated  (he  said  farm,  lands,  and 
Earl  of  premises,  in  a  bad,  improper,  and  unhusband-Iike  manner, 
and  contrary  to  the  custom  of  the  country  where  ttie  said 
farm,  hmds,  and  premises  were  so  situate  as  aforesaid,  and 
contrary  to  tlie  said  last-mentioned  promise  and  undertak- 
ing of  the  said  defendant,  to  wit,  at  &c. 

Theeightli  count  stated,  that  the  defendant  was  indebt- 
ed to  ttie  plaintiff  in  200/.,  for  divers  crops  of  com,  wheat, 
and  turnips  of  the  plaintiff,  before  then  bargained  and 
sold  by  the  plaintiff  to  the  defendant,  at  his  recjuest,  and 
by  the  defendant,  under  and  by  virtue  of  such  bargain  and 
sale,  before  then  accepted,  had,  and  received,  and  mown, 
cut  down,  and  taken  to  his  own  use ;  and  in  the  sum  of 
SOO/.  before  then  due,  and  of  right  payable  by  the  said 
defendant  to  the  said  plaintiff,  for  and  in  respect  of  cer- 
tain work  and  laiiour  before  then  done,  and  of  certain 
materials  before  then  used  by  the  plaintiff  in  and  about 
the  preparing  and  making  ready  for  tillage  divers  parts  of 
certain  lands  and  premises  afterwards  let  by  the  plaintiff 
to  the  defendant  at  his  request,  and  of  which  said  work 
and  labour  and  materials  the  said  defendant  had  the  use 
and  benefit,  and  for  which  the  said  defendant  was  to  pay 
the  said  plaintiff;  and  also  in  the  further  sum  of  SOO/.  for 
the  use  and  occupation  of  certain  lauds  and  premises  of 
the  plaintiff  by  the  defendant,  at  his  like  instance  and  re- 
quest, and  by  the  sufferance  and  permission  of  the  plain- 
tiff before  then  had,  held,  used,  occupied,  possessed,  and 
enjoyed ;  and  in  the  sum  of  200/.  for  the  price  and  value 
of  certain  goods  before  then  bargained  and  sold  by  the 
plaintiff  to  the  defendant  at  his  request ;  and  in  the  sum 
of  200/.  for  the  price  and  value  of  goods  before  then  sold 
and  delivered  by  the  plaintiff  to  the  defendant,  at  his  re- 
quest ;  and  in  200/.  for  the  price  and  value  of  work  then 
and  there  done,  and  materials  for  the  same  provided  by 
the  plaintiff  for  the  defendant,  at  his  request;  and  in  200/. 
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for  money  lent^  money  had  and  receivedi  and  on  an  ac-   Exch,  of  Pleas, 
count  stated.      The  count  then  stated  a  promise,  and  ^ 

breach.  Earl  of 

Falmouth 
Pleas — First,  the  general  issue. 

Secondly. — As  to  the  first  four  counts,  actio  non  ;  be- 
cause he  says  tliat  the  said  several  terms  of  fourteen 
years  each,  in  the  said  first  four  counts  of  the  declaration 
respectively  mentioned,  were  certain  terms  of  fourteen 
years,  wliich  were  to  commence  respectively  from  the 
29th  day  oi  September,  in  the  year  of  our  Lord  1837,  and 
which  was  the  29th  day  of  September  next  before  the 
making  of  tlie  said  promises  of  the  said  defendant  in 
the  said  first  four  counts  respectively  mentioned;  and 
the  defendant  fiurther  says,  that  the  said  crops  in  the 
said  first  four  counts  respectively  mentioned,  and  the  be- 
nefit of  tlie  said  work,  labour,  and  materials,  in  those 
counts  respectively  mentioned,  were  not,  nor  was  any 
part  thereof,  agreed  to  be  excepted  or  reserved,  nor  were 
they,  nor  was  any  part  thereof,  excepted  or  reserved 
out  of  the  let  tings  in  the  first  and  second  counts  respec- 
tively mentioned,  or  out  of  the  agreements  to  let  in  the 
third  and  fourth  counts  respectively  mentioned;  and  the 
defendant  further  says,  that  no  agreement  in  respect  of  or 
relating  to  the  causes  of  action  in  the  first  four  counts 
respectively  mentioned,  or  any  or  either  of  them,  nor  any 
memorandum  or  note  thereof,  wherein  the  said  promises 
of  the  said  defendant  in  those  counts  mentioned,  or  any  or 
either  of  them,  were  or  was  stated  or  shewn,  was  in  writ- 
ing,  signed  by  the  defendant,  or  any  other  pei^on  there- 
unto by  him  lawfully  autliorized.  And  this  the  said  de- 
fendant is  ready  to  verify  &c. 

The  third  plea. — As  to  so  much  of  the  last  count  of  the  de- 
claration as  relates  to  the  said  sum  of  200/.,  in  which  the  plain- 
tiff therein  avers  that  the  defendant  is  indebted  to  him  the 
plaintiff  for  divers  crops  of  corn,  wheat,  and  turnips,  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant,  actio  non; 
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^**1'fw<f '^*^  because  he  says,  that  the  said  crops^  at  the  time  of  the  said 
bargain  and  sale^  were  growing  in  and  upon,  and  were  afSxed 
to  certain  lands  of  and  belonging  to,  and  then  in  the  posses- 
sion of  the  plaintiff,  to  wit  in  the  county  aforesaid.  And 
that  while  the  crops  were  so  growing  in  and  upon^  and 
were  so  affixed  to  the  said  lands,  and  just  before  the  said 
supposed  bargain  and  sale,  to  wit,  on  the  14th  November^ 
in  the  year  1827,  in  the  county  aforesaid,  there  was  a 
treaty  on  foot  between  the  phtintiff  and  the  defendant,  by 
which  it  was  proposed,  amongst  other  things,  that  the 
plaintiff  should  let  the  said  lands,  with  the  appurtenances, 
excepting  all  timber,  trees,  and  saplings,  tin,  copper,  lead, 
and  all  other  materials,  metals,  clay,  marl  and  stone,  water 
and  water*courses,  and  also  liberty  of  hunting,  shooting 
and  sporting  in,  upon,  and  over  the  said  premises,  and  also 
liberty  to  take  na  hand  any  part  of  the  said  premises  for 
the  purpose  of  making  roads  or  planting,  or  any  other 
purpose,  on  making  satisfaction  to  the  said  defendant,  his 
executors,  administrators  and  assigns,  to  hold  the  same 
from  the  29th  day  of  September  then  last  past,  for  a  term 
of  fourteen  years  thence  next  ensuing ;  and  that  the  defen- 
dant should  take  the  said  lands^  with  the  appurtenances, 
except  as  aforesaid,  for  the  said  term,  and  should  take 
therewith  the  said  crops  so  growing  thereuponi  and  affixed 
thereto  as  aforesaid ;  and  thereuponi  to  wit^  on  the  said 
14th  day  of  November ^  in  the  year  aforesaid,  in  the  county 
aforesaid^  and  just  before  the  said  supposed  bargain  and 
sale,  the  plaintiff  and  the  defendant  assented  to  the  terms 
of  the  said  treaty;  and  thereupon,  in  order  to  carry  the 
terms  of  the  said  treaty  into  execution ^  the  said  supposed 
bargain  and  sale^  in  the  introductory  part  of  this  plea 
mentioned,  was  verbally  contracted  by  and  between  the 
plaintiff  and  the  defendant,  to  wit,  on  &c.  And  the  de- 
fendant says,  that  no  agreement  in  respect  of  or  relating  to 
the  said  cause  of  action,  in  the  introductory  part  of  this 
plea  mentioned,  nor  any  memorandum  or  note  thereof^ 
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wherein  the  said  contract  of  bargain  and  sale  is  stated  or  ^ch.  of  Pieas, 

shewn,  was  in  writing,  signed  by  the  defendant,  or  any     v^.^^.^L^ 

other  person  thereunto  by  him  lawfully  authorized.     And        E>ri  of 
,  .    ,      .  ,  .**    n  Falmouth 

this  he  IS  ready  to  venfy  &c. 

The  defendant  pleaded,  fourthly — As  to  so  much  of  the 
last  count  of  the  declaration  as  related  to  the  sum  of  200/., 
in  which  the  plaintiff  had  averred  that  the  defendant  was 
indebted  to  him,  as  being  due  and  payable  in  respect  of 
certain  work  and  labour  before  then  done,  and  of  certain 
materials  before  then  used  by  the  plaintiff,  in  and  about 
the  preparing  and  making  ready  for  tillage  divers  parts  of 
certain  lands  and  premises,  which  were  afterwards  let  by 
the  plaintiff  to  the  defendant,  at  his  request,  and  of  which 
work  and  labour  the  defendant  had  the  use  and  benefit, 
and  for  which  the  defendant  was  to  pay  the  plaintiff,  ac' 
tio  non — because  he  says,  that  the  defendant  was  to  pay 
the  plaintiff  as  aforesaid,  by  virtue  of  a  certain  promise 
theretofore  made  by  the  defendant  to  the  plaintiff;  and 
that  just  before  the  making  of  the  said  promise  by  the  de- 
fendant, to  wit,  on  &c.,  there  was  a  treaty  on  foot  &c.,  as 
in  the  third  plea,  to  the  end. 

By  the  fifth  plea,  the  defendant  pleaded — As  to  so  much 
of  the  said  last  count  as  related  to  the  sum  of  200/.,  in 
vrhich  the  plaintiff  had  averred  that  the  defendant  was  in- 
debted to  him  for  money  found  to  be  due  on  an  account 
stated  between  them;  that  the  said  account  was  stated 
between  the  plaintiff  and  the  defendant  of  and  concerning 
certain  monies,  which  the  defendant,  before  the  stating  of 
the  account,  verbally  agreed  with  the  plaintiff  to  pay  him, 
as  thereinafter  mentioned,  for  divers  crops  of  corn,  wheat 
and  turnips,  which,  at  the  time  of  making  the  same  agree- 
ment, were  growing  on  certain  lands  belonging  to  and  in 
the  possession  of  the  plaintiff,  and  for  and  in  respect  of 
certain  work  and  labour  before  then  done,  and  certain  ma- 
terials before  then  used  by  the  plaintiff  in  and  about  the 
preparing  and  making  ready  for  tillage  divers  parts  of  the 
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^'^^j^^g^^***'  same  lands,  of  which  work  and  labour  and  materiab,  the 
plaintiff,  at  the  time  of  making  the  agreement,  had  not  re- 
ceived the  benefit.  And  the  defendant  further  said,  that 
just  before  the  making  of  the  agreement,  to  wit,  on  &c., 
there  was  a  treaty  on  foot  between  the  plaintiff  and  the 
defendant,  by  which  it  was  proposed  that  the  plaintiff 
should  let  the  last-mentioned  lands,  with  the  appurte- 
nances, with  the  like  exceptions  as  in  the  third  plea  men- 
tioned, to  hold  the  same  from  &c.  for  a  term  of  fourteen 
years  then  next,  and  that  the  defendant  should  take  the 
lands  (except  as  aforesaid)  for  the  said  term;  and  should 
therewith  take  the  said  crops  so  grown  thereon  as  afore- 
said, and  have  the  use  and  benefit  of  the  said  work  and 
labour  and  materials;  and  that  thereupon,  to  wit,  on  &c., 
and  just  before  the  making  of  the  agreement,  the  plaintiff 
and  the  defendant  assented  to  the  terms  of  the  said  treaty; 
and  that  thereupon,  in  order  to  carry  the  terms  of  the 
treaty  into  execution,  to  wit,  on  &c.,  in  consideration  that 
the  plaintiff  would  let  the  said  lands  with  the  appurte- 
nances (except  as  aforesaid),  to  the  defendant  for  the  said 
term,  and  would  permit  the  defendant  to  take  the  said 
crops  so  growing  thereon  to  his  own  use,  and  to  have  the 
use  and  benefit  of  the  said  work  and  labour  and  materials 
during  the  said  term,  he  the  defendant  verbally  agreed 
with  the  plaintiff  to  pay  the  said  plaintiff  certain  monies 
for  the  said  crops,  and  for  the  use  and  benefit  of  the  said 
work  and  labour  and  materials;  which  said  monies  so 
agreed  to  be  paid  to  the  said  plaintiff  by  the  said  defen- 
dant as  aforesaid,  were  the  same  monies,  of  and  concern- 
ing which  the  said  account,  as  in  the  said  last  count  men- 
tioned, was  so  stated  as  in  that  count  is  mentioned^;  and 
the  defendant  further  said,  that  no  agreement  in  respect 
of  or  relating  to  the  said  cause  of  action  in  the  introduc- 
tory part  of  that  plea  mentioned,  nor  any  memorandum 
or  note  thereof,  wherein  the  said  agreement  so  set  forth 
in  that  plea  as  aforesaid,  or  the  said  account  in  the  said 
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last  count  mentioned,  or  the  said  promises  therein  men-  ^'^\^o^^^'* 
tioned  to  pay  the  said  sum  of  200/.,  therein  and  in  the  in-     v....^^.— ^ 
troductory  part  of  that  plea  mentioned,  is  stated  or  shewn,        ^^'^  ^^ 
was  in  writing,  signed  by  the  said  defendant,  or  any  other  v. 

T  H  O  U  A  8. 

person  by  him  thereunto  lawfully  authorized :  concluding 
with  a  verification. 

To  the  seventh  count  there  was  a  demurrer,  stating  for 
causes,  that  the  breach  assigned  in  that  count  was  too  ge- 
neral, and  that  the  count  did  not  shew  what  the  custom  of 
the  country  was  which  the  defendant  was  stated  to  have 
acted  contrary  to,  or  what  the  defendant  had  committed 
which  was  contrary  to  the  custom  of  the  country,  nor  in 
what  particular  the  said  defendant  had  broken  the  said 
custom;  and  that  the  defendant  was  not  sufficiently  in- 
formed by  the  said  seventh  count  as  to  the  cause  of  action 
of  which  the  plaintiff  complained;  and  that  the  count  was 
in  other  respects  insufficient  &c. 

Replication — To  the  general  issue,  similiter;  to  the  se- 
cond, third,  and  fourth  pleas,  general  demurrer;  to  the  fifth 
plea,  precludi  non^  Because,  before  the  stating  of  the  ac- 
count in  the  declaration  mentioned,  the  defendant  had 
mown  and  cut  down,  and  accepted  and  taken,  to  and  for 
his  own  use,  the  said  crops  of  corn,  wheat  and  turnips,  in 
the  fifth  plea  mentioned,  and  had  taken,  had,  and  received, 
the  amount  of  the  said  work  and  labour  and  materials,  in 
the  same  plea  mentioned,  for  and  in  respect  of  which  the 
said  defendant  had  verbally  agreed  to  pay  the  said  plaintiff 
the  said  monies,  of  and  concerning  which  the  said  account 
was  stated  by  and  between  the  said  plaintiff  and  the  said 
defendant,  as  in  the  said  fifth  plea  mentioned. 

Rejoinder— To  the  demurrer  to  the  second,  third,  and 
fourth  pleas,  joinder. 

To  the  replication  to  the  fifth  plea,  actio  non;  because, 
admitting  that  he,  the  defendant,  had  mown,  cut  down, 
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Exch,  of  Pleat,  and  accepted,  and  taken  to  and  for  his  own  use,  the  said 

1832.  *r        '  ' 

^  '  ^  crops  of  corn,  wheat,  and  turnips,  in  the  fifth  plea  men- 
Earl  of  tioned,  and  had  taken,  had,  and  received  the  amount  of 
the  work  and  labour  and  materials,  in  the  same  plea  men- 
tioned ;  yet,  for  rejoinder,  the  defendant  said  that  he  did 
not  so  mow,  cut  down,  and  accept,  and  take  the  said  crops 
of  corn,  wheat  and  turnips,  and  take,  have  and  receive  the 
amount  of  the  said  work  and  labour  and  materials,  before 
the  stating  of  the  said  account  in  the  said  declaration  men- 
tioned, in  manner  and  form  as  the  plaintiff  in  his  replica- 
tion had  in  that  behalf  alleged.  To  this  there  was  a  ge- 
neral demurrer  and  joinder. 

Addison,  for  the  defendant. — The  breach  to  the  seventh 
count  is  too  general.     It  will  be  said  that  it  is  sufficient  if 
it  be  alleged  in  the  terms  of  the  promise ;  but  that  propo- 
sition is  not  true  as  a  general  proposition.     It  may  be  true 
if  the  promise  be  to  do  one  or  two  specific  acts ;  but  it  is 
not  true  where  the  promise  is  of  that  comprehensive  na- 
ture that  no  information  is  given  by  so  general  a  breach 
of  what  is  the  specific  fact  complained  of.     Warn  v.  Bid- 
ford  (a)  is  a  strong  case  on  this  subject,  for  that  case  must 
be  taken  to  have  been  decided,  as  if  the  point  had  arisen 
on  a  general  demurrer.     There  the  plaintiff  had  assigned 
his  breach  in  the  words  of  the  covenant;  but  the  Court 
held  such  assignment  too  general,  and  that  it  was  not  cured 
by  pleading  over.     In  the  present  case,  there  is  nothing 
definite  in  the  promise.     [Lord  Lyndhurst,  C.  B. — As  far 
as  I  remember,  it  is  usual  to  have  special  counts,  and  to 
add  a  count  of  this  nature  at  the  end  of  such  a  decla- 
ration.]    It  may  be  so;  the  pleader  may  prefer  the  risk 
of  a  special  demurrer  to  that  of  a  nonsuit.     In  Com. 
Dig.  Pleader,  (C.  22),  in  debt  upon  contract  to  pay  20^. 

{a)  7  Price,  350. 
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upon  waste  done,  and  plaintiff  shews  that  defendant  com-   ^''^\^I^^^ 

roitted  waste,  it  is  not  sufficient  without  shewing  how  the 

waste  was  done.     So  in  Knight  v.  Keith  (a),  non  performa^ 

ut  agreamentum,  without  saying  in  what  particular,  is  bad. 

The  breach  in  the  seventh  count  really  amounts  to  nothing 

more  than  that  he  did  not  perform  his  agreement.     [J5oy- 

leffy  B. — It  applies  to  the  whole  farm,  and  does  not  shew  in 

what  part  the  fault  is  complained  of,  or  in  what  respect 

the  complaint  is  made.] 

Then,  as  to  the  plea  to  the  four  first  counts. — The 
case  is  clearly  brought  within  the  fourth  section  of  the 
Statute  of  Frauds,  and  the  contract  cannot  be  enforced. 
— It  falls  expressly  within  the  reasoning  of  Mr.  Justice 
LiltledalCf  in  Mayjield  v.  Wadsley  (6).  It  is  admitted 
on  the  pleadings,  that  the  bargain  for  the  crops  and  be- 
nefit of  the  work  and  labour  was  part  of  a  contract  em- 
bracing an  interest  in  land  within  the  statute;  and  cases 
need  hardly  be  cited  to  shew,  that  if  the  promise  be 
void  in  part  it  is  void  in  toto.  Thomas  v.  Williams  {c), 
[Bayley^  B. —  In  that  case  the  declaration  stated  the 
whole  promise  as  entire  (rf).]  So,  in  Chater  v.  Beckett  (e), 
the  defendant  promised  two  things,  one  within  and  one 
not  within  the  statute;  plaintiff  did  all  his  part,  and  de- 
fendant did  all  his  that  was  within  the  statute;  and 
the  action  was  brought  for  that  part  which  was  not  within 
the  statute,  and  failed,  because  the  contract  was  entire. 
[Bayley^  B« — The  special  count  there  stated  one  entire 
promise.]  It  could  not  have  been  stated  otherwise.  The 
plaintiff  was  not  at  liberty  to  split  the  contract.  Neale  v. 
Vineyif). 

But,  independently  of  the  Statute  of  Frauds,  the  de- 


(a)  Skianer,  344;  Com.  Dig. 
Pleader,  (C.  48.) 
(6)  3B.&C.366;5D.&R.524. 
(f)  10B.&C.664. 


{d)  See  this  distinction  taken  in 
Wood  V.  Benson,  2  Cr.  &  J.94. 
(e)  7T.R.20. 
(/)  1  Campb.47l. 
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EjTch.  of  Pleas,  mand  in  the  first  four  counts  is  not  sustainable.  It  is  ad- 
mitted  on  the  pleadings,  that  the  crops  were  promising, 
and  that  the  work  and  labour  and  materials  had  been  be- 
stowed on  the  land  at  the  time  of  making  the  demise  stated 
in  the  two  first  counts,  and  the  agreements  to  demise  stat- 
ed in  the  third  and  fourth  counts ;  and  that  neither  the 
crops,  nor  the  work  and  labour  and  materials  were  ex- 
cepted out  of  the  demise.  The  crops,  therefore,  and  the 
benefit  of  the  work  and  labour  and  materials  would  pass 
by  the  demise  to  the  defendant,  and  belong  to  him  of  right 
under  the  agreement.  And  if  so,  the  defendant's  submit- 
ting to  a  valuation  of  the  crops,  work  and  labour  and  ma- 
terials, whether  the  valuation  were  in  pursuance  of  tlie 
verbal  contract  or  not,  would  give  no  right  of  action  to  the 
plaintiflT.  It  would  raise  no  implied  promise  in  the  defen- 
dant to  pay  the  amount  of  the  valuation.  Even  an  ex- 
press promise  to  pay,  under  such  circumstances,  would 
have  been  nudum  pactum. 

Then,  as  to  the  indebitatus  counts,  and  the  count  on  an 
account  stated,  the  pleas  raise  the  same  question  on  the 
Statute  of  Frauds  as  arises  on  the  pleadings  to  the  two 
special  counts,  by  shewing  that  the  crops  were  part  of  the 
land,  and  that  the  work  and  labour  and  materials  were  in- 
corporated in  it,  and  that  the  account  was  stated  about 
the  same  matters.  The  pleas,  in  short,  identify  the  sub- 
ject-matter of  the  indebitatus  counts  with  that  of  the  spe- 
cial counts,  and  shew  that  they  are  both  founded  on  the 
same  contract ;  and  if  the  contract  cannot  be  enforced  un- 
der the  special  counts,  which  are  adapted  to  the  facts,  so 
neither  can  it  under  the  indebitatus  counts.  Varying  the 
shape  of  the  counts  cannot  alter  the  nature  of  the  con- 
tract; and  the  contract  being  entire,  and  the  agreement 
for  the  crops,  work  and  labour,  and  materials,  being  mate- 
rially mixed  with  and  qualified  by  the  agreement  for  the 
land,  the  plaintiff  is  not  at  liberty  to  declare,  as  upon  a 
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distinct  contract  for  the  cropB,  work  and  labour,  and  ma-    Ejtch,  of  PUas, 

terials.     In  Neale  ▼.  Fineyia).  it  was  held,  that  indebitch 

ius  asmmpsit  could  not  be  for  fixtures  and  crops  taken  by 

valuation  under  an  agreement  for  the  assignment  of  a  lease, 

the  agreement  being  entire,  and  the  lease  never  having 

been  assigned,  the  plaintiff  not  being  able  to  make  a  good 

title. 

FoUelit  for  the  plaintiff.— /iVi/,  as  to  the  breach  in  the 
seventh  count.  If  it  be  held  that  this  is  a  bad  breach,  every 
breach  in  an  action  of  this  nature  must  be  held  bad.  ^  The 
landlord  is  not  on  the  spot.  He  finds,  afterwards,  that  the 
land  is  out  of  condition;  and  he  knows  that  it  has  not  been 
cultivated  according  to  the  custom  of  the  country  and 
coarse  of  good  husbandry;  but  how  can  he  tell  in  what 
particular?  That  is  peculiarly  within  the  knowledge  of 
the  tenant. 

The  contract  is,  that  all  together  shall  be  so  cultivated ; 
not  that  any  particular  part  shall. 

In  the  books  of  precedents,  advice  is  given  not  to  parti- 
cularize in  this  respect.  In  Harris  v.  Mantle  (6),  by  particu- 
larly negativing  the  committing  waste,  the  plaintiff  was 
tied  down  to  prove  waste,  which  he  would  not  have  been, 
if  he  had  confined  himself  to  the  former  part  of  his 
breach,  which  was  assigned,  as  here,  in  the  words  of  the 
covenant. 

The  case  in  Skinner  is  clearly  distinguishable;  it  in- 
cluded matter  of  fact  as  well  as  of  law.  [Lord  Lt/ndhurst, 
C.  B. — It  is  sufficient  to  say  that  he  did  not  keep  in  re- 
pair, in  the  words  of  the  covenant  (e).]  It  is  not  sufficient 
to  say,  he  did  not  perform  his  agreement,  because  that  in- 
volves matter  of  law;  but  if  the  promise  is  to  do  some  act, 
it  is  quite  sufficient  to  negative  the  doing  of  it  in  the  words 

(a)  1  Camp  4/1.  (6)  3T.R.307.  (c)  Liit.329. 
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Exch,  of  Pleas,  of  the  promise.  The  cases  are  all  collected  in  Comyns's 
Digest^  Pleader,  (C.  45).  [^Bayley,  B. — It  does  not  point 
out  the  particular  parts  of  the  farm.]  That  is  never  done. 
If  the  breach  was  laid  for  not  putting  on  so  much  manure, 
it  would  point  out  nothing  as  to  the  particular  part  of  the 
farm,  unless  it  specified  such  a  case.  Holding  such  a 
breach  not  sufficient,  would  only  have  the  effect  of  length- 
ening the  record ;  as  the  pleader  would  be  obliged  to  spe- 
cify every  default  which  might  be  proved,  and  the  defen- 
dant would  have  no  real  advantage,  as  he  would  be  quite 
as  much  at  a  loss  to  know  for  what  the  plaintiff*  was  going. 

The  case  in  7  Price  is  peculiar  in  its  circumstances ; 
and  there  it  was  not  stated  what  was  required  to  be  done, 
the  covenant  being  upon  reasonable  request.  [Lord  Lynd* 
hurst,  C.  B. — This  judgment  is  given  in  a  very  cautious 
manner.  It  is  almost  an  authority  in  the  plaintiff"s  favour, 
as  to  the  general  rule.]  In  the  case  in  Skinner  there  was 
no  judgment.  In  the  case  from  Comyns's  Digest,  Pleader, 
(C.  29),  it  was  a  question  of  law,  whether  waste  or  not  waste. 
In  cases  of  covenants  to  repair,  it  is  usual  to  assign  the 
breach  in  the  words  of  the  covenant,  though  the  arguments 
as  to  the  not  knowing  the  part  of  the  premises  complained 
of  would  apply  equally. 

The  rule,  then,  is,  that  it  is  sufficient  to  assign  the 
breach  in  the  terms  of  the  promise,  unless  it  involve  some 
question  of  law,  which  is  not  the  case  here. 

Then,  as  to  the  other  demurrers.  It  has  been  supposed 
that  the  crops  not  being  excepted  out  of  the  demise,  can- 
not form  the  subject  of  another  contract.  Now  there  is  a 
difference  between  the  first  and  second,  and  the  other 
counts :  however,  it  appears  on  the  record,  as  to  some  of 
those  counts,  that  the  defendant  had  reaped  the  crops  be- 
fore action  brought;  and  it  is  material  to  observe, that  the 
action  is  not  brought  to  enforce  the  taking  the  crops,  but 
to  recover  the  value  of  those  taken. 
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.  The  old  cases  upon  the  Statute  of  Frauds^  in  respect  to  Exeh.  of  puat, 
growing  crops,  have  been  much  shaken  by  recent  deci-  ^ 

sions.  It  is  difficult  to  suppose  that  the  sale  of  crops  ever  Earl  of 
was  in  the  contemplation  of  the  legislature*  Evans  v. 
Roberts  (a),  Smith  v.  Surman  (6).  {Bayley^  B. — In  Smith 
T.  Surman  the  seller  was  to  cut  down.  By  my  notes  of 
that  case  I  find  that  the  timber  was  to  be  made  a  chattel 
by  the  seller.  Lord  Lyndhurst^  C.  B. — Is  not  the  con- 
tract entire?  If  you  will  let  me  land  as  it  is,  with  crop 
and  all,  I  will  give  you  what  valuers  agree  upon.]  Why 
may  not  the  landlord  in  possession  of  the  land  make  a 
contract  as  to  the  crops,  as  well  as  the  off^ oing  tenant? 
It  is  clear  that  the  off-going  tenant  might  have  made  such 
a  contract,  distinct  from  the  land.  On  the  pleadings,  as 
to  the  account  stated,  we  charge  the  defendant,  not  with 
refusing  to  take  the  land,  but  with  not  paying  for  the 
crops  which  he  has  taken.  If  we  had  alleged  that  he  had 
agreed  to  take  and  to  pay,  it  might  be  different;  but  we 
do  not  allege  any  breach  of  that  kind.  It  is  no  answer  to 
the  demand  to  say  that  something  else  was  agreed  for. 
In  Wood  V.  Benson,  and  other  similar  cases,  the  plaintifi^'s 
declaration  alleged  an  agreement  for  something  which  was 
not  proved  as  falling  within  the  Statute  of  Frauds.  On 
this  record  we  avoid  that  difficulty.  No  part  of  the  pro- 
mise of  the  defendant  is  within  the  Statute  of  Frauds. 
[Bayleyj  B. — The  promise  here,  as  shewn  on  the  plead- 
ing8>  .isy  to  take  the  crops,  and  pay  for  them.  Lord 
Lyndhurstf  C.  B. — If  the  crops  could  be  separated  from 
the  land,  how  could  the  work  and  labour,  which  is  incor- 
porated with  it,  be  separated  from  the  land  demised?] 
The  work  and  labour  can  hardly  be  said  to  be  an  inter- 
est in  land.  There  may  be  a  contract  about  the  work 
and  labour  so  incorporated,  without  the  party  having  any 


(a)  5B.&C.  829f  8D.&R.         (6)  9  B.  &  C.  561 ;  4  Maun.  & 
611.  Ryl.455. 
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^'^\^q^*^*  ^'^^^^st  in  the  land,  as  in  the  case  of  an  off-going  tenant. 
[Lord  Ltfndhurst,  C.  B. — It  is  averred  that  the  crops  are 
not  excepted.]  The  common  counts  charge  the  defen- 
dant with  being  indebted  for  crops  bargained  and  sold. 
Now,  supposing  the  original  contract  not  available,  by 
reason  of  the  Statute  of  Frauds ;  still,  if  the  defendant 
takes  to  the  crops,  he  is  answerable.  So  he  is  Uable  on 
the  account  stated.  Leeds  v.  Burrows  (a),  Knowles  v. 
Michel  (b).  Such  a  contract,  when  executed,  cannot  be 
treated  as  a  nullity.  Crosby  v.  Wadsworth  (c),  Poultery. 
Killingbeck  (d),  Teal  v.  Auiy  (e). 

The  defendant  here  has  taken  the  crops,  and  reaped 
them,  and  had  the  benefit  of  them.  The  defendant  is 
liable  to  pay  for  what  he  has  had. 

Cur.  ado.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by — 
Lord  Lyndhurst,  C.  B. — The  plaintiff  in  this  case  in- 
sists upon  three  demands  against  the  defendant*  one  for 
growing  crops;  one  for  work,  labour,  and  materials;  and 
the  third  for  the  mismanagement  of  a  farm:  and  the  ques- 
tions are,  whether  he  is  not  prevented  by  the  Statute  of 
Frauds  from  recovering  upon  the  first  and  second  of  these 
claims,  and  whether  the  breach  upon  the  third  is  not  laid 
too  generally. 

The  first  count  of  the  deckratton  states,  that  he  was 
possessed  of  a  farm^  upon  which  were  certain  crops  of 
com  and  turnips,  and  on  which  he  had  done  certain  work 
and  labour,  and  expended  certain  materials,  in  making  it 
ready  for  tillage,  of  which  work,  labour,  and  materials  he 
had  not  derived  the  benefit;  and  thereupon,  in  comider- 


(a)  12  East,  1.  (d)  1  Bos.  &  Pull.  39?. 

{h)  13  East,  249.  (e)  2  Brod.  &  B.  99 ;  4  Moore, 

(c)  6  East,  610,  Lord  EUtnho^     542. 
ro«^/i'5  judgment. 
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ation  that  the  plamtiff  would  let  him  the  farm  for  four-  ^""^^^^^^ 
teen  years,  the  defendant  undertook  to  take  the  crops, 
and  pay  for  them,  and  for  the  work,  labour,  and  mate- 
rials, according  to  a  valuation.  It  is  then  averred  that 
the  plaindif  let  the  farm  accordingly,  and  left  the  crops 
upon  it ;  and  the  defendant  took  possession  of  the  farm 
and  crops,  and  had  the  benefit  of  the  work,  labour,  and 
materials.  The  second  count  is  nearly  similar.  In  the 
third  and  fourth  counts  it  is  stated,  that,  in  consideration 
that  the  plaintiflT  would  agree  to  let  the  farm  to  the  de- 
fendant for  a  term  of  fourteen  years,  and  would  suffer 
him  to  enter  and  take  the  crops  to  his  own  use,  and  have 
the  benefit  of  the  work,  labour,  and  materials,  the  defen- 
dant undertook  to  take  the  crops,  and  allow  the  plaintiff 
for  the  same,  aod  for  the  work  and  labour  and  materials 
according  to  a  valuation.  It  is  then  averred,  that  the 
phintiff  did  agree  to  let  the  farm  for  the  said  term,  and 
did  leave  the  crops  upon  the  premises,  and  suffered  the 
defendant  to  enter  and  have  the  crops,  and  the  benefit  of 
the  work,  labour,  and  materials;  and  the  defendant  did 
enter  and  take  the  crops,  and  had  the  benefit  of  the  work, 
labour,  and  materials. 

To  these  four  counts  the  defendant  has  pleaded,  that  the 
crops,  and  the  benefit  of  the  work  and  labour  and  mate- 
rials, were  not  excepted  or  reserved  out  of  the  lettings  or 
agreements  to  let,  and  that  there  was  no  agreement  in 
writing  in  respect  of  the  causes  of  action  in  those  counts 
mentioned,  or  any  memorandum  or  note  thereof.  The 
effect  of  these  pleadings  is  to  raise  the  objection  of  the 
Statute  of  Frauds  to  the  plaintiff's  claim  to  recover  on 
the  foar  first  counts  of  the  declaration.  By  the  4th  sec- 
tk>n  of  the  statute,  no  action  shall  be  brought  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memo- 
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Thomas. 


E'ch,^  Pleat,  randum  or  note  thereof,  shall  be  in  writing.     The  ques- 

v^...^^^!^     tion  then  is,  whether  these  counts  are  founded  upon  a  con- 

Earl  of        tract  foF  an  interest  in  land.     At  the  time  when  each  of 
Falmouth 

these  contracts,  upon  which  the  plaintiff  sues,  is  stated  to 
have  been  made,  the  crops  were  growing  upon  the  land, 
the  defendant  was  to  have  had  the  land  as  well  as  the 
crops;  and  the  work,  labour,  and  materials  were  so  incor- 
porated with  the  land  as  to  be  inseparable  from  it. 

The  defendant  would  not  have  the  benefit  of  the  work, 
labour,  and  materials,  unless  he  had  the  land ;  and  we  are 
of  opinion  that  the  right  to  the  crops,  and  the  benefit  of 
the  work,  labour,  and  materials,  were  both  of  them  an  in- 
terest in  the  land ;  but  if  either  of  the  two  were  properly 
an  interest  in  land,  this  would  form  a  sufficient  objection 
to  the  special  counts;  for  the  crops  and  work  and  labour 
united,  are  the  consideration  in  each  count;  and  if  either 
part  of  the  consideration  fails,  the  plaintiff  cannot  be  en« 
titled  to  recover. 

The  next  claim  in  the  declaration  is  contained  in  the 
indebitatus  count,  which  states  that  the  defendant  was  in- 
debted in  2001.  for  crops  bargained  and  sold ;  and  by  the 
defendant,  under  and  by  virtue  of  that  bargain  and  sale, 
before  then  accepted,  had  and  received,  and  cut  down  and 
taken  to  his  own  use. 

To  this  the  defendant  has  pleaded,  that  the  crops,  at 
the  time  of  the  bargain  and  sale,  were  growing  upon  and 
affixed  to  certain  lands  of  the  plaintiff,  then  in  his  posses- 
sion, and  that  just  before  the  bargain  and  sale  there  was  a 
treaty  on  foot  between  the  plaintiff  and  the  defendant,  by 
which  it  was  proposed  that  the  plaintiff  should  let  the 
lands  to  the  defendant  for  fourteen  years,  and  should  take 
therewith  the  said  crops;  and  the  defendant  assented  to 
that  treaty ;  and  thereupon,  in  order  to  carry  the  treaty 
into  execution,  the  said  supposed  bargain  and  sale  was 
verbally  contracted  between  the  plaintiff  and  defendant, 
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and  that  there  was  no  agreement  in  writing  of  the  said  Exch.  of  pieas, 
cause  of  action,  or  any  memorandum  or  note  thereof.  To 
this  plea  the  plaintiff  has  demurred ;  and  he  insists,  that, 
inasmuch  as  it  is  alleged  and  admitted  that  the  defendant 
had  these  crops,  he  is  liable  to  pay  for  them,  and  that 
the  Statute  of  Frauds  is  no  bar;  and  he  relies  on  Teal 
T.  Auiy{a)  for  that  position.  But,  admitting  that  the 
defendant  is  to  pay  for  the  crops,  he  ought  to  pay  for 
them,  not  upon  the  terms  and  footing  of  that  bargain  and 
sale,  but  upon  a  quantum  meruit  The  crops,  at  the  time 
of  the  bargain  and  sale,  were,  upon  these  pleadings,  an  in- 
terest in  the  land ;  and  to  allow  the  plaintiff  to  recover 
upon  this  bargain  and  sale,  and  to  have  the  price  regulated 
by  it,  would  be  in  direct  opposition  to  the  statute,  because 
it  would  be  giving  effect  to  an  action  upon  a  verbal  con- 
tract for  an  interest  in  lands. 

The  next  claim  is  for  the  work  and  labour  and  mate- 
rials, to  which  there  is,  in  substance,  a  similar  plea;  and 
if  the  claim  as  to  the  crops  cannot  be  supported,  it  follows, 
hforiiorif  that  this  also  must  fail.  Upon  the  pleadings, 
it  was  a  contract  for  that  which  was,  at  the  time  of  such 
contract,  an  interest  in  the  land,  and  for  that  which  never 
was  and  never  could  be  separated  from  it.  The  last  claim 
in  respect  of  the  crops,  and  of  the  work  and  labour  and 
materials,  is  upon  the  account  stated;  and  the  defendant 
states,  that  before  the  taking  of  the  account,  there  was  a 
verbal  agreement  for  the  crops  which  were  growing  on 
the  plaintiff's  land,  and  for  the  work  and  labour  and  ma- 
terials in  preparing  a  part  of  the  plaintiff's  land  for  tillage ; 
that  there  was  a  treaty  for  the  plaintiff's  letting,  and  the 
defendant's  taking  the  land  for  fourteen  years,  to  which 
the  defendant  assented;  and  that  the  money  to  be  paid  for 

(fl)  2  Bro.  &  Bing.  99 ;  4  Moore,  542. 
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^A"'^'  *^  "»P«.  "d  i^  work,  bboor  «rf  auterid..  w..  the 
v-^    ";;°°«y"°««™in«»Wch  the  ^xoontwMrtted;  and  that 
FALMotTH      *"*  ""  °o  «greemeBt  in  writing  of  and  concenung  the 
THO-...       "!j  **f  »*  of  action,  or  any  memofandun,  or  note  thereof. 
To  thu  plea  the  plaintiff  ha.  replied,  that,  before  the 
account  wa.  suted,  the  defendant  had  n»wn  the  crops  and 
taken  them  to  his  own  use,  and  had  and  receired  the 
amount  of  the  work  and  Uboor  and  materials;  and  the  de- 
fendant,  though  he  admiu  he  did  cut  down  the  crops  &c 
and  receire  the  amount  of  the  work  and  Ubour,  insists' 
that  he  did  not  cut  down  the  crops,  or  have  the  amount 
of  the  work  and>bour,  until  afler  the  stating  of  the  ac- 
count. 

The  plaintirs  object,  therefore,  upon  the  account 
stated,  is  to  take  the  case  out  of  the  operation  of  the  Sta- 
tute of  Frauds,  and  to  charge  the  defendant  upon  a  new 
contract,  a  contract  which  the  kw  would  imply  from  the 
defendant's  taking  the  crops  and  receiving  the  benefit  of 
the  work,  labour,  and  materials;  but  this  object  the  de- 
fendant has  defeated,  by  shewing  that  the  account  was 
stated  when  the  case  stood  whoUy  upon  the  origmal  con- 
tract, and  before  the  mowing  of  the  crops,  which  was  to 
raise  a  new  contract,  had  occurred.  The  objecrion  upon 
the  Statute  of  Frauds  applies  to  the  count  upon  the  ac- 
count stated,  as  well  as  to  the  other  counts. 

The  only  remaining  question  is  upon  the  seventh  count 
of  the  declaration,  and  the  objection  to  that  count  is,  that 
it  is  too  general.    That  count  is  founded  upon  a  promise,  in 
consideration  of  the  defendant  being  tenant  to  the  pkindff 
of  a  certain  farm,  to  manage  it  in  a  good  and  husband-like 
manner,  and  according  to  the  custom  of  the  country  where 
the  farm  was.    The  breach  was,  that  he  did  not;  but,  on 
the  contrary,  managed  it  in  a  bad  and  unhusband-like 
manner,  and  contrary  to  the  custom  of  the  country  where 
the  farm  was.     The  defendant  has  demurred  specially,  on 
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the  grounds  that  the  breach  is  too  general,  that  the  count  &tch.  rf  Pieat, 

1832 
does  not  shew  what  the  custom  of  the  country  is,  or  what  ^ 

the  defendant  has  committed  contrary  to  the  custom  of  the       Earl  of 

country,  nor  in  what  he  has  broken  the  custom;  and  that  «. 


the  defendant  is  not  sufficiently  informed,  by  that  count, 
of  the  cause  of  action  of  which  the  plaintiff  complains 
against  him.  The  count  is  certainly  general,  and  it  might 
be  safer  for  the  plaintiff  to  amend,  than  to  hazard  the 
opinion  of  a  Court  of  error* 

Judgment  accordingly. 


Thomas. 


Flemminu's  Bail. 

One  of  the  bail  was  described  as  a  "  gentleman,*'  in  the  One  ofthe  bail, 
notice  of  bail.   On  his  examination,  he  stated,  that  he  had  buiinewoTa 
been  an  agent  for  the  sale  of  Scotch  ale,  until  within  the  -storcA  ale  agent, 

®  '  ^  was  descnbed  in 

last  three  weeks,  in  Southwark,  and  was  now  looking  out  ^«  noUce  of 

_  ,  .         ,  _   .  ,         .     .  bail  at  a  "gen- 

for  another  situation  of  the  same  description.  tieman:"— 

Held,  a  substan- 
tial misdescrip- 

Gu&NEY,  B.,  considered  this  a  substantial  misdescrip-  ^°^' 
tion  ofthe  bail,  and  calculated  to  mislead;  and  said,  that 
a  person  carrying  on  a  trade  ought  not  to  be  described  as 
a  gentleman. 

Bail  rejected. 
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Exch,  of  Pleas, 
1832. 

Baker  and  Another,  Assignees,  &c.,  r.  Neayer,  Bart 
In  an  action  by    JtlUMFRE  Y  having  obtained  a  rule  to  shew  cause  why 

the  assignees  or 

a  bankrupt,  the   the  declaration  should  not  be  amended,  by  adding  the 
thTdeciaration    name  of  the  official  assignee,  as  a  plaintiff  in  an  action 

to  be  amended    brought  by  the  assignees  of  a  bankrupt- 
by  adding  the  **  •'  °  ^ 
name  of  the  of- 

asapiafntiffj^on  Follett  shcwed  cause,  and  contended  that  no  such  rule 
payment  of  y^^^  ^ygj.  jj^^jj  |^jj  Jq^^  as  to  allow  such  an  amendment 
as  adding  the  name  of  another  plaintiff.  All  the  pro- 
ceedings had  been  carried  on  in  the  names  of  the  present 
plaintiffs  only,  and,  therefore,  there  was  nothing  to  amend 
by:  there  was  no  writ,  sued  out  in  the  name  of  the  official 
assignee,  on  which  to  found  the  subsequent  proceedings. 
The  utmost  extent  to  which  the  Courts  had  gone  was,  to  al- 
low one  defendant's  name  to  be  struck  out.  The  case  of  Ta- 
brum  V.  Tenant  (a)  was  distinguishable  from  this  case;  for 
there  a  fresh  original  was  sued  out  in  the  name  of  both 
the  obligors,  and  the  Court  there  only  said  that  the  ca^ 
pias  might  be  amended,  with  the  consent  of  the  defen- 
dant. If  the  Court  allowed  the  name  of  an  official  assignee 
to  be  added,  they  might,  on  the  same  principle,  allow  the 
name  of  any  other  plaintiff  to  be  inserted.  The  defendant 
might  have  been  induced  to  resist  this  action  for  the  rea- 
son that  the  official  assignee  was  not  joined;  and,  there- 
fore, if  that  were  the  case,  it  would  be  a  hardship  on  him 
that  the  Court  should  interfere,  by  suffering  this  amend- 
ment to  be  made. 

Lord  Lyndhurst,  C.  B. — The  official  assignee  is  a  per- 
son appointed  under  the  provisions  of  an  Act  of  Parlia- 
ment; and  this  is  therefore  very  different  from  the  case  of 
an  ordinary  plaintiff.     If  the  defendant  can  make  an  affi- 

(«)  1  Bos.  &  Pull.  481. 
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davit  that  he  defended  this  action  on  the  ground  that  the  ExeKofPUaa, 

1832* 
official  assignee  was  not  joined,  that  might  be  a  reason  for  ^     ^ 

refusing  this  application.     Unless  he  can  do  so^  I  think  it        Baker 

18  reasonable  that  we  should  allow  the  amendment  to  be       Neavbr. 

made^  on  payment  of  costs. 

Bayley,  B. — On  a  writ  of  error  the  record  has  been 
amended  by  striking  out  the  name  of  one  of  the  plaintiffs, 
and  the  Chrbtian  name  of  a  defendant*  This  is  an  action 
brought  by  the  assignees  of  the  bankrupt.  Now,  the 
Bankrupt  Act  declares  that  the  official  assignee  shall,  in 
all  cases,  be  an  assignee  of  the  bankrupt's  estate,  together 
with  the  assignees  to  be  chosen  by  the  creditors.  The 
defendant,  therefore,  is  not  deceived,  or  put  to  any  real 
inconvenience,  by  the  correction  of  this  mistake  in  the 
number  of  plaintiffs,  and  the  addition  of  the  name  of  the 
official  assignee,  who  ought  to  be  joined. 

Rule  absolute. 


Whittaker  r.  Barker. 

.Assumpsit  tor  crops  sold,  and  work,  labour,  and  til-  Where  a  form 

lages  done  to  a  farm,  money  had  and  received,  &c.  &c.  fourteen  yeaw, 

Pleas — ^general  issue,  and  set-off  for  rent,  tillages,  work  and  '"^  *^«  ^"*"' 

labour,  and  for  a  sum  to  be  paid  as  in-coming  tenant  under  given  sum  for 

tillages  and  im- 

an  agreement*  provements 

At  the  trial  before  Parke,  J.,  at  the  last  Summer  As-  entere*dfL'nd*ro 
sizes  for  the  county  of  York,  the  following  were  the  facts  receive  the  value 

^.  ^  ofthetUlages 

of  the  case —  and  improve- 

The  defendant  was  the  owner  of  a  farm,  which  becom-  SouidTeave  on 
ing  vacant  at  Lady-day,  1831,  remained  in  the  defendant's  *ordUi™to"*^" 

luation  to  be 
made  at  hisqaltting;  and  the  tenant,  in  the  first  year  of  the  tenancy,  said  that  he  would  leave,  and 

his  landlord  said  he  might;  but  no  new  bargain  was  made  as  to  his  tillages  and  improvements: 

HeUi,  that  he  was  not  entitled  to  the  value  of  the  tillagets  and  improvements  which  be  left  on  so 
quitting. 

VOL.  I.  I 
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-Exc*.  ofPkatt  hands  until  May^  in  which  month  the  plaiiitifi*,  by  a  writ- 
ten agreement,  became  his  tenant  for  a  term  of  fourteen 
years^  at  the  rent  of  30/./  and  the  plaintiff  was  to  pay  him 
951.  as  in-coming  tenant  for  the  tillages  and  improvements 
which  had  been  done  on  the  farm,  &c*  &c.,  and  was  to  re- 
ceive, upon  quitting,  from  the  succeeding  in-coming  tenant, 
the  value,  according  to  a  valuation  to  be  then  made,  of  the 
tillages  and  improvements  done  by  him,  which  he  should 
leave  on  the  farm.  The  tenant  did  not  pay  the  95/.,  and 
in  the  course  of  the  first  year  of  the  tenancy  some  words 
arose,  and  he  said  he  would  quit,  on  which  the  landlord  said 
he  might.  Shortly  afterwards,  the  plaintiff  did  quit  the 
farm,  and  the  defendant  took  possession  of  it  at  Lady-day, 
and  reaped  and  took  the  crops  sown  by  the  plaintiff, 
amounting  to  80/.  He  then  let  it  to  another  tenant,  who 
paid  him  95/.  for  the  tillages. 

The  plaintiff  at  the  trial  proved  a  demand  of  25/.  for^ 
work  done  at  a  house  unconnected  with  the  farm ;  and  he 
claimed  80/.  for  the  value  of  the  crops,  and  30/.  for  the 
value  of  the  tillages  and  improvements  left  by  him  on  the 
farm.  The  learned  Judge  thought  that  he  was  not  enti- 
tled to  the  30/.  for  the  tillages  and  improvements ;  and  as 
the  defendant  had  a  right  to  claim  30/.  for  the  year's  ren( 
due  at  Lady 'day,  and  the  95/.  for  the  tillages  and  improve- 
ments under  the  agreei^i^nt;  the  plaintiff  was  nonsuited. 

•  ■  '  .  .  .        t 

Wightman  moved  for  a  rule  to  set  aside  th^  nonsuit^ 
and  have  a  new  trial;  an4  he, urged,  that  tlie  plaintff  w^, 
upon  9«f//fiijr,  entitled  under  the  agreement  to  receive  the. 
value  of  the  tillages;  that  he  had  quitted  with  the  landlord^ 
as^enif  and  was  entitled,  therefore,  to  receive  the  value  of 
the  tillages  and  improvements.  The  defendant  bad  actually^ 
received  from  the  subsequent  tenant  95/.  for  tillages,  &c., 
which  belonged  to  the  plaintiff  under  the  agreement,  but 
as  the  plaintiff  had  not  paid  the  valuation  of95/.  made  to 
him  as  incoming  tenant^  he  could  only  insist  that  the  sum 
received  by  the  defendant  should  be  set  off  against  the  ac- 
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count  owing:  if  that  sum  were  not  allowed,  the  landlord    ExcLofPieu, 

1832 
would  have  got  the  95L  twice  OTer ;  once  from  the  plaintifFi 

and  once  again  from  the  subsequent  in-coming  tenant;  and 
it  was  hard  that  he  should  have  the  tillages  to  the  value  of 
SOL  for  nothing.  [Bayleyt  B. — ^The  original  bargain  is  for 
fourteen  years,  and  the  landlord  has  a  right  to  expect  that 
the  tenant  will  occupy  for  that  period.  If  he  does  not, 
the  landlord  has  a  right  to  have  the  land  in  the  state  in 
which  it  is  left,  without  any  claim  for  what  had  been  done 
to  it.  The  tenant  does  not  quit  according  to  the  terms  of 
the  original  bargain ;  and  if  he  had  said,  at  the  time  of  the 
cumversation,  I  expect  to  receive  the  value  of  the  tillages 
from  yoU)  it  is  very  probable  that  the  landlord  would  not 
have  let  him  off.  Gumeyf  B. — The  case  appeared,  at 
first,  to  be  embarrassed,  owing  to  the  different  sums 
claimed  on  both  sides;  but  the  condition  of  affairs  was 
simply  this — The  tenant  had  not  paid  the  95/./  the  land- 
lord was  not  satisfied.  The  tenant  says  he  will  leave;  the 
landlord  says.  You  may ;  and  he  does  leave  without  any 
stipulation  as  to  being  paid  for  the  tillages.  Then  the 
question,  leaving  the  other  sums  out  of  consideration,  is 
simply,  whether  or  no  the  tenant,  so  quitting,  is  entitled 
to  recover  the  ZOU  for  the  tillages.] 

Cur,  adv.  vuU. 

On  a  subsequent  day,  Baylby,  B.,  deliTcred  the  judg- 
ment of  the  Court. 

We  think  that  there  should  be  no  rule  in  this  case* 
The  plaintiff  demands  three  sums,  one  of  25/.  Ids.  for 
work  done ;  one  of  30/.  for  benefits  done  by  him  to  the 
farm,  which  had  become  incorporated  with  it ;  and  80/. 
for  crops  which  he  had  sowed,  and  which  the  defendant 
had  reaped.  Against  these  amounts,  the  landlord  has  a 
claim  of  30/.  for  rent,  and  of  95/.  for  the  sum  to  be  paid  to 
bim  under  the  agreement.  The  circumstances  were  these* 
The  farm  became  vacant  at  Lady-da ff,  1831.  In  Mat/  of 
that  year>  a  bargain  was  made  between  the  plaintiff  and  the 
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Ej:ck.of  Pleas,  dcfenclant,  that  the  defendant  should  take  the  farm  foF  fouF- 
1 832. 

>     teen  years,  and  pay  95/.  at  coining  in ;  and,  upon  quitting, 

Whittaker  tjje  succeeding  tenant  should  pay  himaccording  to  anew  va- 
Barker.  luation ;  and  the  important  question  is.,  whether  the  plain- 
tiff is  entitled  to  charge  the  defendant,  as  if  the  tenancy 
had  continued  during  the  whole  of  the  term  which  was 
contemplated  at  the  time  of  making  the  bargain.  The  cir- 
cumstances of  quitting  were  these ;  the  tenant  had  received 
indulgence  as  to  the  payment  of  the  95/.  From  his  not 
having  paid  that  sum,  words  arose,  and  the  tenant  says  he 
will  quit;  the  landlord  says  he  might;  but  there  is  nothing 
to  amount  to  a  determination  of  the  tenancy  or  a  surren- 
der by  operation  of  law.  The  defendant  takes  to  the 
farm  at  the  Ladyday  following,  but  there  is  nothing  done 
on  the  farm  by  him,  so  as  to  vest  the  property  in  him,  un- 
til he  lets  it  to  another  tenant.  During  that  period  he 
took  the  crops,  but  he  took  them,  (according  to  the  evi- 
dence), not  for  his  own  benefit,  but  as  accountable  to  the 
plaintiff  for  them,  as  against  the  95/.  In  reality,  the  ques- 
tion is  this,  whether  the  plaintiff  is  entitled  to  charge  the 
SO/,  for  tillages  done  on  the  farm.  It  seems  to  us  that  he 
is  not  so  entitled  under  the  circumstances  under  which  he 
quitted.  He  quits  without  his  landlord  being  apprised 
by  any  bargain  that  he  is  about  to  quit ;  and  we  think 
that  such  a  quitting  is  not  a  quitting  under  the  terms  of 
the  tenancy.  It  was,  in  reality,  a  running  away;  and  if  a 
tenant  runs  away,  he  entitles  his  landlord  to  take  posses- 
sion,  without  making  him  compensation  for  the  improve- 
ments he  may  have  made  upon  the  lands.  The  ground 
of  our  judgment,  then,  is  this : — ^There  was  no  bargain 
made  at  the  time  when  the  tenant  left  the  farm,  that  he 
should  be  paid  for  the  improvements;  and,  as  the  case 
does  not,  for  ttie  reasons  stated,  fall  within  the  terms  of 
the  written  agreement,  he  cannot  claim  for  the  improve- 
ments under  that  agreement.  The  nonsuit,  therefore, 
was  right. 

Rule  refused. 


Digitized  by 


Google 


MICHAELMAS  TERM,  3  WILL.  IV.  1 1  7 

Exch,  of  Pleas, 
1832. 

Fisher  and  Others^  v.  Beorez. 
JUOLT had  obtained  a  rule  to  shew  cause  why  the  rule  O"  *"  appHci- 

,  tion  by  the  Slie- 

to  return  the  writ  of/{^iy*acta«  in  this  cause,  served  on  riff  to  quash  a 
the  Sheriff  o{  Middlesex y  should  not  be  quashed,  and  why  wrUof /./a"  tt 
the  Sheriff  should  not  be  discharged  from  the  execution  "not.ufficient 

o  to  shew  that  the 

of  the  writ,  on  the  ground  of  the  claim  of  privilege  made  defendant's 
by  the  defendant.    This  motion  was  made  on  the  affidavit  Ust  transmitted 
of  the  Sheriff's  officer,  who  swore  that,  on  the  15th  of  ^^^Jf^^^^o 
June  last,  a  writ  of  fi,  fa.  was  delivered  to  the  plaintiff,  and  **>«  SherirsOf- 

,         .  t.  ,  ,        ,  1    ,  fice,  of  persons 

a  warrant  therein  was  directed  to  the  deponent;  and  that,  privileged  as  at- 
having  been  informed  that  the  defendant  might  claim  his  ^bLsy?in"pu'- 
privilege  as  servant  to  an  ambassador,  he  the  deponent  suanceofstatT, 
searched,  at  the  office  of  the  Sheriff  of  Middlesex,  the  but  it  must  be 
list  of  persons  entitled  to  the  privilege  of  ambassadors  and  that'^the^defen- 
their  servants,  transmitted  by  Lord  Palmerston^  one  of  frt^und'ftww 
His  Majesty's  principal  secretaries  of  state,  to  the  Sheriffs  ;w«  service  of 

the  ambassador. 
oi  London,  and  finding  therein  the  name  of  the  defendant      iS^6^,thats 

as  a  chorister,  entitled  to  the  privileges  of  his  Bavarian  ^"^mpioycd 

Majesty's  legation  at  the  court  of  Great  Britain,  he  for-  byanambassa- 

^       ^         ^  ^  '  dor  in  the  per- 

bore  to  execute  the  warrant.  The  affidavit  also  stated,  formanceof  re- 
tfaat  the  defendant's  name  was  in  the  list  of  the  said  Ba-  in  his  chapel,  is 
varian  embassy,  as  far  back  as  April,  1828,  as  appeared  S"f^*^rti*!5itii. 
by  a  letter  from  Lord  Dudley,  (at  that  time  secretary  of     Q«<we,  Under 

,         .        ,       r,,       ./«.        X.  ,     .     *     ,  1      1    whatcircum- 

state)  then  m  the  Sheriffs  office,  and  that  the  same  had  stances,  goods  of 
never  been  removed  from  the  list  of  such  privileged  per-  Ju^^^wo^idbi 
sons.     That  he  had  endeavoured  to  ascertain  whether  the  protected  from 

an  execution. 

defendant  was  a  trader  within  the  bankrupt  laws,  and  that 
he  verily  believed  he  was  not.  That  he  also  verily  be- 
lieved he  was  not  a  British  born  subject,  and  that  he  was 
bondjide  attached  to  the  ^araria^  embassy.  That  he 
had  been  informed,  and  verily  believed,  "  that  the  defen- 
dant acts  and  officiates  as  a  chorister  in  the  chapel  of  the 
Bapariai» minister,  at  this  time;  and  that,  on  Sunday  last, 
Uwember  4th,  he  the  said  defendant  assisted  in  the  per- 
formance of  divine  service  in  the  said  chapel." 
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^^*i'r^q  ^^'       The  afRdavits  in  answer  stated^  that  the  defendant  was 

v_..^.^^     not  a  Bavarian  subject,  or  a  native  of  Bavaria^  but  of 

Fisher       France;  that  he  came  to  England  in  the  year  1814;  that 

Beorez.       from  that  time  he  had  acted  as  a  public  singer,  and  as  a 

teacher  and  publisher  and  composer  of  music;  and  that 

he  had  been  in  the  habit  of  selling  his  own  compositions. 

Folleii  shewed  cause. — There  is  no  pretence  for  the 
Sheriff  to  come  here  to  apply  to  have  this  writ  quash- 
ed. The  defendant  is  not  protected  by  the  7th  Ann,  c.  12, 
8.  3.  That  statute  enacts,  that  all  writs  and  processes 
against  the  person  or  goods  of  an  ambassador  or  other 
public  minister  of  a  foreign  prince  or  state,  or  the  do- 
mestic servant  of  such  ambassador  or  public  minister,  shall 
be  utterly  null  and  void.  First,  the  defendant  is  not  a 
domestic  servant;  and,  even  if  he  were,  the  statute  does 
not  protect  all  such  persons,  without  shewing  the  nature 
of  the  duties  which  they  perform,  and  the  services  which 
the  ambassador  receives  from  them.  Secondly,  the  sta- 
tute does  not  extend  to  protect  all  the  goods  of  the  do* 
mestic  servants  of  the  ambassador.  To  entitle  a  person 
to  this  privilege,  it  must  be  shewn  what  the  goods  were, 
or  how  they  were  connected  with  the  ambassador*8  ser- 
vice. 

The  object  of  this  statute  was  not  to  protect  persons 
who  were  here  on  their  own  account,  and  for  their  own 
purposes,  and  who  merely  got  their  names  put  down  by 
an  ambassador  on  his  list,  in  order  to  protect  them.  It  is 
well  known,  that,  after  the  passing  of  the  statute  of  Anne, 
persons  residing  here  procured  their  names  to  be  inserted 
in  the  list  of  persons  to  be  protected:  most  of  them  were 
attached  to  the  Bavarian  ambassador,  who  made  a  profit 
by  it.  [Bayley,  B.,  to  //oft.— You  must  not  only  be  pri- 
vileged, but  your  goods  must  be  privileged  also,  to  suc- 
ceed in  this  application.]  This  defendant  is  not  shewn  to 
be  really  and  bond  Jide  attached  to  the  embassy,  nor  does 
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he  fall  within  the  deseriptioli  of  domestic  servant.     It  is    JS^eh.  rf  Pleas, 

1832 
merely  sworn  that  he  acts  as  a  chorister  in  the  Bavarian  ^ 

chapel,  which  is  in  Warwick  Street^  Golden  Square,  Fisher 
whereas  the  ambassador's  house  is  in  Queen  Anne  Street,  Beorbz. 
Cavendish  Square*  It  is  admitted  that  residence  in  the 
ambassador's  house  is  not  necessary  to  constitute  the  char- 
acter of  domestic  servant;  but  it  has  been  adjudged  that 
the  nature  of  the  defendant's  emplojrment  should  require 
his  attendance  at  the  house.  Evans  y.  Higgs  (a).  That 
was  the  case  of  a  secretary  to  an  ambassador.  In  fVid' 
more  v.  Aharex{b),  it  was  expressly  held,  that  he  must  do 
some  actual  service  at  the  house.  Here,  the  defendant 
does  not  do  any  actual  service  at  the  house  of  the  ambas* 
sador.  The  only  service  which  it  is  pretended  that  be 
executes  is  at  the  chapel.  In  Triquet  v.  Bath  (c),  where 
the  defendant  claimed  privilege  as  domestic  servant  to  the 
Bavarian  envoy,  the  affidavits  shewed  actual  attendance, 
and  actual  service,  at  the  house  of  the  ambassador.  But 
in  Lockwood  v.  Dr.  Coysgame  (d),  though  it  was  sworn 
that  the  defendant  was  hired  to  Count  Hasling,  the  Ba- 
varian minister,  as  his  physician,  at  40L  a-year  salary,  and 
that  be  prescribed  for  some  of  his  servants,  the  service 
was  considered  merely  collusive  and  colourable,  and  it  was 
held  that  the  defendant  was  not  entitled  to  the  privilege 
he  claimed^  So,  in  Seacomb  v.  Bawlney{e),  it  was  held, 
that  a  chaplain  to  an  ambassador  resident  here  was  not 
protected,  because  the  affidavit  did  not  state  that  the  de- 
fendant did  any  duty;  and  in  Malachi  Carolino's  case  (/), 
the  Court  decided  that  the  defendant  was  not  entitled  to 
protection,  as  interpreter  to  the  Bey  of  TripoU,  because 
it  did  not  appear  that  he  was  a  domestic  servant;  and  Mr. 
Justice  Wright  said, ''  that  it  did  not  appear  that  the  de- 


{a)  2  Strange,  797.  {d)  3  Burrow,  1676. 

(b)  Ibid.  Fitzg.  200,  S.  C.  (e)  1  Wilson,  20. 

(c)  3  Burrow,  1478.  (/)  Ibid.  78. 
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^'*^\uio^^*  fendant  had  done  any  one  act  as  a  domestic  servant ;  and 
that  it  was  formerly  thought  necessary  that  an  ambassa- 
dor's servant  must  lie  in  the  house,  to  entitle  him  to  pro- 
tection." In  Darling  v.  Aiktn${a\  it  was  held,  that  a  pur- 
ser in  the  navy  could  not  be  bond  fide  a  domestic  servant,  as 
the  two  offices  were  incompatible.  The  affidavits  here  do 
not  shew  a  bond  fide  service ;  and  the  fact  of  the  name 
being  in  the  list  in  the  Sheriff's  office  is  no  ground  for  the 
Sheriff's  refusal  to  return  the  writ,  if  it  can  be  shewn  that 
the  appointment  was  merely  colourable.  DelvaUe  v.  Plo- 
mer  (6).  That  was  an  action  against  the  Sheriff  for  a 
false  return  of  nulla  bona  to  a  writ  o(fi>fa.;  and  Lord 
EUenborough  held,  that  the  fact  of  the  defendant's  name 
appearing  in  the  Sheriff's  list  was  not  sufficient  to  justify 
the  Sheriff  in  refusing  to  execute  the  process. 

It  is  impossible  to  say  that  this  defendant  was  a  domes- 
tic servant.  He  is  a  public  singer  and  composer,  and  a 
vendor  of  his  own  compositions*  It  does  not  appear  here 
that  he  belongs  to  the  ambassador's  house,  or  that  he 
has  any  service  to  perform  there. 

Secondly, — This  being  an  application  by  the  Sheriff 
to  prevent  the  execution  of  process  against  the  goods 
of  the  defendant,  he  ought  to  have  gone  on  to  shew 
that  the  goods  were  not  liable.  The  act  was  meant  for 
the  protection  of  ambassadors,  but  not  to  protect  the 
goods  of  persons  carrying  on  trade  in  a  place  with  which 
the  ambassador  has  no  connection.  The  affidavits  on 
the  part  of  the  defendant,  therefore,  ought  to  have 
shewn  where  the  goods  were.  If  it  had  been  shewn  that 
they  were  in  the  ambassador's  house,  it  is  admitted 
they  could  not  have  been  seized  there.  In  the  case  of 
Novello  V.  Toogood{c)f  where  the  servant  of  an  ambas- 
sador did  not  reside  in  his  master's  house,  but  rented  and 
lived  in  another  house,  part  of  which  he  let  in  lodgings,  it 

(fl)  3  Wilson,  33.  {by  3  Camp.  47. 

(c)  1  B.  &  C.  654;  2  Dowl.  &  R.  833. 
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was  held,  that  the  goods  in  the  house  rented  by  the  ser- 
▼ant,  not  being  necessary  for  the  convenience  of  the  am- 
bassador,  were  liable  to  be  distrained  for  poors'  rates.  A 
distinction  is  there  taken  between  process  against  the 
person  'and  the  goods  of  the  defendant.  Abbott,  C.  J.^ 
says — *'  My  opinion  is  founded  on  one  point  only,  viz.  that 
the  action  is  for  taking  the  plaintiff's  goods,  and  not  for 
arresting  his  person,  as  to  which  I  give  no  opinion  ;**  and 
Mr.  Justice  Bayley  says — *'  This  is  not  the  case  of  an  ar- 
rest of  the  person  of  an  ambassador's  servant,  nor  are  the 
goods  seized  such  as  were  necessary  in  a  residence  of  that 
description  which  the  plaintiff's  service  to  the  ambassador 
required."  Here  it  is  not  stated  that  the  defendant  was 
in  the  service  of  the  ambassador  at  all.  The  cases  all 
shew  that  there  must  be  some  service  at  the  house  of  the 
ambassador ;  and  in  all  the  cases  where  the  privilege  has 
been  allowed,  the  servant  has  been  paid  by  the  ambassa- 
dor. It  is  not  here  pretended  that  any  thing  is  payable  by 
the  ambassador  for  the  service  of  the  defendant,  or  that 
he  receives  any,  salary  whatever.  There  is  no  appoint- 
ment, no  pay,  nor  any  thing  to  constitute  the  relation 
of  master  and  servant. 

TlUrdly. — The  defendant  is  here  a  trader,  and  comes 
within  the  exception  in  the  statute,  ^*  that  no  merchant, 
or  other  trader  whatsoever,  within  the  description  of  any 
of  the  statutes  concerning  bankrupts,  who  shall  put  him- 
self into  the  service  of  any  ambassador,  shall  have  or 
take  any  benefit  by  this  act."  It  is  sworn  in  this  case, 
that  the  defendant  gains  his  livelihood  as  a  public  singer 
and  composer,  and  that  he  sells  his  own  Compositions; 
he  is,  therefore,  a  person  clearly  subject  to  the  bank- 
rupt laws,  and  coming  within  the  exception  in  the  fifth 
section  of  the  statute. 


121 

Exeh,  cf  Pleats 
1832. 


HoU,  contrh. — This  is  not  an  application  made  in  collu- 
sion with  the  defendant,  but  bond  fide  made  by  the  She- 
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*^*i^/*^'  riff  for  his  own  protection.  AD  cases  of  this  description 
must  be  decided  with  reference  to  the  principle  and  poli- 
cy of  the  statute  of  Jlnne,  which  was  passed  in  affirmance 
of  international  law.  First.— It  is  said  that  the  defendant 
is  not  a  domestic  servant.  But  it  is  not  necessary  to  bring 
a  person  who  claims  privilege  within  the  literal  meaning  of 
the  words  domestic  servant.  In  Hopkins  v.  De  Robed  {n) 
the  Court  said — "  The  statute  of  Anne  is  only  explanatory 
of  the  law  of  nations;  and  the  words  domestic  and  domes- 
tic servant  are  only  put  by  way  of  example.**  It  wasob- 
jected  there,  that  the  defendant  was  not  entitled  to  protec- 
tion,  because  his  name  was  not  registered;  but  the  Court 
ruled  otherwise.  According  to  the  principle  laid  down  by 
Lord  Tenterden^  in  Novello  v.  Toogood,  the  defendant  is 
entitled  to  protection,  as  his  services  are  connected  with 
the  religion  of  the  ambassador;  for  Lord  Tenierden  there 
says — "  Whatever  is  necessary  to  the  convenience  of  an 
ambassador,  as  connected  with  his  rank,  his  duties,  and 
his  religion,  ought  to  be  protected."  [Bayley,  B.^f 
you  satisfy  us  that  he  is  a  person  employed  by  the  Bata- 
rian  minister  to  sing  in  his  chapel,  we  should  probably  think 
that  he  is  a  domestic  servant  within  the  act;  but  your  affida- 
vits do  not  shew  that]  It  is  not  denied,  that,  had  this  appli- 
cation been  made  by  the  defendant,  the  affidavits  might 
have  been  insufficient  in  not  stating  more  particularly  the 
serfice  that  he  performed :  but  here  the  Sheriff  finds  the 
name  of  Begrez  in  the  list  of  privileged  persons.  If  this 
notice  had  come  from  the  ambassador  to  the  Sheriff's  of- 
fice, it  might  have  been  different;  but  here  it  comes  from 
the  English  Secretaries  of  State,  from  Lords  Dudley  and 
Pabnerston.  [Bayley^  B. — You  do  not  state  that  you  have 
asked  a  single  question  at  the  house  of  the  ambassador.] 
The  affidavits  state  that  application  was  made  at  the  resi- 
dence of  the  Bavarian  ambassador  several  times,  with  the 

(fl)  3T.R.80. 
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intention  of  stating  the  case  to  the  ambassador;  but  that  ^^^r^J^^** 
the  person  applying  was  not  able  to  see  him.  The  certi-* 
ficate  of  the  Secretary  of  State  is  quite  sufficient  to  shew 
that  the  defendant  is  exempt  as  a  chorister.  The  Sheri£F 
18  not  bound  to  make  inquiries  whether  he  is  reidly  in 
such  a  situation^  or  how  often  he  officiates.  The  statute 
certainly  says^  that  no  merchant  or  trader  shall  take  ad-' 
vantage  of  the  act  The  affidavits  shew  that  the  Sheriff 
has  made  inquiries  into  that  point,  and  was  informed  that 
the  defendant  was  not  a  merchant  or  trader.  It  is  shewn 
that  the  defendant  is  an  attached  chorister;  and  it  matters 
not  whether  the  chapel  is  contiguous  to  the  house  of  the 
Bavarian  ambassador  or  not.  The  officer  swears  that  he 
believes  that  the  defendant  acts  as  a  chorister  attached  to 
the  Bavarian  embassy,  and  that  he  performed  as  such  on 
Sunday  last,  the  6th  of  November*  The  act  does  not  re- 
quire that  any  act  of  service  should  be  performed.  It  is 
not  necessary,  therefore,  to  prove  any  actual  service.  But 
even  if  it  were,  it  is  here  shewn  that  he  does  actual  service 
as  a  chorister.  More  strictness  may  be  required  where 
the  party  himself  applies,  than  where  the  application  is 
made  on  behalf  of  the  Sheriff.  The  distinction  is  impor- 
tant. But,  secondly,  with  regard  to  the  distinction  which 
has  been  put  as  to  the  privilege  being  confined  to  that 
description  of  goods,  which  are  necessary  for  the  conve- 
nience of  the  domestic  of  an  ambassador  in  his  service,  it 
must  be  observed,  that  Novello  Y.Toogood  is  the  first  case 
in  which  any  distinction  has  been  taken  between  the  pro- 
tection of  the  goods  and  that  of  the  person.  [Bayley,  B. 
— If  we  are  all  of  opinion  against  you  on  the  first  point,  it 
will  be  unnecessary  for  you  to  go  into  the  second.] 

Batley,  B. — Without  entering  into  the  question  as 
to  what  goods  may  be  exempt,  we  are  all  of  opinion  that 
this  rule  ought  to  be  discharged.     When  a  writ  is  put 
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Exch.  of  Pleas,  into  his  hands  to  be  executed,  it  is  his  duty  to  execute 
J  832.  . 

>     it  and  to  make  a  return  when  called  on.     But  if  cir- 

Fisher  cumstances  cxcuse  him  from  executing  it,  when  called 
Begrez.  on  to  return  the  writ,  he  may  make  a  return  of  those 
circumstances.  And  in  this  case,  if  h^  considered  the 
defendants  goods  were  protected,  he  might  have  made 
that  return.  But  the  Court  is  called  upon  by  this  appli- 
cation to  quash  the  rule  to  return  the  writ,  and  to  re- 
Ueve  the  Sheriff  from  the  duty  of  executing  it,  and  to 
stop  the  proceedings  in  limine.  In  order  to  induce  the 
Court  so  to  interpose,  the  affidavits  ought  to  be  sufficient 
to  satisfy  them,  that  they  are  exercising  a  sound  discre- 
tion in  relieving  him  from  his  duty,  and  preventing  the 
party,  at  whose  instance  the  writ  is  issued,  from  proceed- 
ing in  the  ordinary  manner.  Now,  what  is  there  stated 
here  on  behalf  of  the  Sheriff,  to  induce  us  so  to  interfere? 
He  founds  himself  on  the  statute  of  Queen  Anne,  and 
says,  the  process  was  not  executed,  because  the  defendant 
was  within  the  protection  of  that  statute,  as  a  domestic 
servant  to  the  Bavarian  minister.  Now,  what  is  the  en- 
actment of  that  statute?  It  is — "That  all  writs  and  pro- 
cesses that  shall  at  any  time  hereafter  be  sued  forth,  or 
prosecuted,  whereby  the  person  of  any  ambassador,  &c., 
or  the  domestic  or  domestic  servant  of  any  such  ambassa- 
dor, may  be  arrested  or  imprisoned,  or  his  or  their  goods 
or  chattels  may  be  disti*ained,  seized,  or  attached,  shall  be 
null  and  void."  That  provision  is  in  limitation  of  the  right 
of  the  subject.  Now,  to  what  persons  does  the  statute  ex- 
tend the  privilege  of  protection  from  process  against  their 
persons  and  their  goods?  To  ambassadors  and  their  domes- 
tic servants.  And  when  such  domestic,  or  any  one  on  his 
behalf,  makes  an  application,  claiming  such  privilege,  he 
must  shew  that  he  is  within  the  act  as  filling  that  charac- 
ter. To  constitute  a  person  domestic  servant,  it  is  not 
essential  to  shew  that  he  resides  in  the  house ;  but  if  you 
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bad  shewn  that  this  party  was  a  chorister,  and  in  such  a  si-  ^^\^^^* 
tuation  that  the  Bavarian  ambassador  required  his  attend- 
ance from  time  to  time,  in  order  to  assist  in  the  perform- 
ance of  the  religious  service  of  the  embassy,  I  should  consi- 
der that  he  was,  on  this  ground,  entitled  to  some  of  the 
privileges  of  a  domestic  servant.     But  we  ought  to  be  sa- 
tisfied that  he  is  in  such  a  situation  before  we  hold  that  he 
is  exempt  from  the  common  law  liability.  Now,  in  the  pre- 
sent case,  how  can  it  be  said  that  this  is  made  out?  It  is  not 
proved  by  the  lists  transmitted  by  Lords  Dudley  and  Pal' 
merston  to  the  Sheriff's  office,  for  they  only  shew  that  he 
was  represented  to  theni  as  a  domestic  servant  at  the  time 
of  registering  his  name.     But  even  if  the  certificate  of  the 
Secretaries  of  State  were  a  proper  foundation  on  which 
we  could  act,  it  would  only  shew  that  the  defendant  was 
a  domestic  servant  at  that  period,  and  not  that  he  con- 
tmued  so  to  the  present  time.    That  would  be  a  point 
to  be  ascertained  in  a  different  manner.    Is  it  even  shewn 
that  he  was  a  chorister  in  the  service  of  the  Bavarian  am^ 
bassoihr?    I  think  clearly  not.     It  seems  to  me  that  the 
Sheriff  ought  to  satisfy  us^  not  only  that  the  defendant 
was  certified  to  be,  but  that  he  was,  down  to  the  time 
when  the  writ  was  delivered  to  him  to  be  executed,  and  is 
now,  a  domestic  servant.     The  affidavit  is,  in  my  opinion, 
in  that  respect,  meagre,  to  say  the  least  of  it,  and  falls  far 
short  of  what  we  should  expect.    It  states,  that  the  depo- 
nent has  made  inquiries  as  to  the  defendant  being  a  mer- 
chant or  trader^  but  it  does  not  state  that  any  inquiries 
have  been  made  of  the  Bavarian  ambassador's  servants, 
or  of  any  persons  frequenting  the  chapel,  whether  the  de- 
fendant has  been  acting  as  a  chorister  there;  nor  does  it 
state  how  he  is  attached.     He  may  be  attached  to  the  em- 
bassy, but  not  employed    in    the  service  of  the  ambas- 
sador.    1  think  that  the  exemption  applies  to  him  only 
whilst  in  actual  service.    The  deponent  says,  that  he  is 
informed,  and  verily  believes,  that  the  defendant  acts  and 
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Edch.  of  Pleat,  ofBciates  as  a  chorister  "  at  this  time;**  but  the  words  *'  at 

s,,..^^^!^     this  time*'  may  mean  at  the  time  when  the  affidavit  is 

Fisher       gworn,  and  not  on  the  15th  of  June,  when  the  Sheriff  was 

v. 

BecRBz.       required^  and  bound  by  his  duty,  to  execute  the  writ 
Therefore^  it  seems  to  me«  that  the  Sheriff  has  failed  in 
shewing  that  he  is  entitled  to  the  indulgence  which  he 
prays  for. 
< 

Vaughan,  B. — I  am  of  the  same  opinion,  and  think  that 
the  Sheriff  has  not  made  out  that  he  is  entitled  to  this  re- 
lief. The  writ  of  execution  comes  to  the  Sheriff's  hands 
so  long  ago  as  the  15th  o{  June,  and  he  does  nothing  un- 
til the  10th  o{  November,  when  he  applies  to  be  relieved 
from  executing  the  process,  by  reason  of  the  defendant's 
privil^re.  This  application  is  not  quite  in  the  ordinary 
course ;  and,  therefore,  he  ought  to  shew  quite  clearly  to 
us  that  he  was  prohibited  by  this  statute  from  executing 
t^e  writ;  and,  in  my  opinion,  he  is  bound  to  make  out 
clearly  that  the  defendant  is  entitled  to  the  protection  of 
the  statute.  All  that  the  affidavit  says,  however,  is,  that 
the  deponent  believes  that  the  defendant  officiates  as  a 
chorbterr  and  that  he  officiated  as  such  on  Sunday  last, 
November  4th.  It  is  not  stated  that  the  ambassador  has 
any  connection  with  the  chapel,  or  that  the  defendant  is 
paid  by  him  as  a  chorister;  and  he  might  have  gone  there 
last  Sunday  merely  for  the  purpose  of  justifying  and  giv- 
ing a  oobur  to  this  statement  in  the  affidavit  The  plain- 
tiff is  bound  to  satisfy  us,  so  as  to  leave  no  doubt,  that  the 
defendant  is  a  domestic  servant  of  the  ambassador;  and  I 
am  of  opinion  that  he  has  not  done  bq. 

BoLLAND,  B. — It  is  not  necessary  in  this  case  to  decide 
whether  a  chorister,  really  attached  to  the  chapel  of  a  fo- 
reign minister,  be,  within  the  statute  in  question,  a  domes- 
tic servant;  though,  looking  at  the  situation  of  a  foreign 
minister  of  the  Catholic  persuasion  in  this  country,  I  should 
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think  that,  if  such  person  attends  at  the  chapel^  and  it  is  Bxch.o/PUas, 
a  part  of  his  duty  to  assist  in  the  performance  of  religious 
service  for  the  ambassador  and  his  suite,  he  is  protected. 
But  I  do  not  find  any  statement  in  this  affidavit  to  that 
e£fect;  for  it  merely  states^  that  the  defendant  officiated  on 
a  particular  day,  and  in  general  terms,  that  he  now  offi- 
ciates as  a  chorister ;  and  it  is  well  known  that  many  pro- 
fessional singers  are  employed  in  these  chapels  by  the 
week  or  by  the  day,  to  offidate  in  that  character.  It  is 
then  said,  that  the  facts  of  the  defendant's  name  being  on 
the  list  of  privileged  persons,  certified  by  the  Secretaries 
of  State,  throws  it  upon  the  plaintiff^  to  shew  that  the  de- 
fendant is  not  a  domestic  servant,  and  not  entitled  to  pri-^ 
vilege  or  protection  as  such.  If  there  were  any  thing  in 
that  argument,  it  would  have  been  applicable  in  the  case 
of  Darling  v.  Atkins^  and  in  the  other  cases  which  have 
been  cited;  but  the  object  of  this  list  seems  to  be  merely 
to  call  the  attention  of  the  Sheriff  to  the  names  registered, 
and  to  protect  him,  in  case  the  party  against  whom  he  has 
executed  process,  shall  not  be  registered  (a).  My  opin- 
ion, that  the  list  ought  not  to  be  considered  as  of  any  au- 
thority on  an  application  like  the  present,  is  strengthened 
by  the  circumstance,  that  I  find  there  the  name  of  a  per- 
son who  is  a  clerk  in  the  Long-room  at  the  Custom-house; 
who,  as  such,  is  obliged  to  attend  there  daily  on  duty, 
totally  incompatible  with  the  duties  of  domestic  servant  to 
an  ambassador;  and  who,  on  that  account,  would  not  be 
privileged,  aciiotdiiig  to  the  decision  in  Datling  v.  Atkins^ 
where  it  waa  held  that  a  pUrset*  in  the  navy,  who  was  only 
liable  to  be  called  upon  to  act  in  the  king's  service  oc<:a- 
sionally,  was  not  such  a  person  as  was  contemplated  by 
the  act,  and  the  Court  did  not  consider  themselves  bound 
by  the  circumstance  of  the  defendant's  name  being  in  the 
register.     I  am  of.opinion,  therefore,  that  the  Sheriff  haa 

(a)See3T:R.80{  and  3  Camp.  48. 
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^^\^o^^*"*  not  made  out  any  claim  to  the  interference  or  indulgence 
N^-^^1^     of  the  Court* 


Fisher 
Begrez. 


GuRNEY,  B. — ^To  sustain  this  application^  the  Sheriff 
must  satisfy  the  Court,  either  that  the  certificate  of  the 
Secretary  of  State  is  of  itself  a  sufficient  authority  to  re- 
lieve him  from  executing  the  writ,  or  that  the  defendant 
is  a  domestic  servant,  and  his  goods  privileged.  That 
the  certificate  is  not  enough  is  manifest  from  all  the  cases ; 
and  I  am  decidedly  of  opinion,  that  the  affidavit  makes  out 
nothing  like  a  case  of  domestic  service,  so  as  to  entitle  the 
defendant  to  privilege,  and  to  prevent  the  plaintiff*  from 
obtaining  the  remedy  he  is  entitled  to  by  law. 


Rule  discharged. 


An  attorney  of 
another  Court, 
who  conducts  an 
action  in  the 
Exchequer  in  hii 
own  name,  can 
bring  no  action 
for  his  fees,  and 
has  no  lien  for 
such  fees;  and 
the  Court  will 
allow  one  judg- 
ment to  be  set 
off  against  an- 
other, without 
regard  to  his 
claim  of  a  lien 
for  such  fees. 


Latham  v.  Hyde.  Hyde  r.  Latham. 

TOMLINSON  had  obtained  a  rule  to  set  off*  the  debt 
and  costs  which  had  been  recovered  in  one  of  these  actions 
against  the  debt  and  costs  which  had  been  recovered  in 
the  other,  without  regard  to  the  lien  (a)  of  the  attorney  for 
costs  in  the  first  action,  on  the  ground,  that  such  attorney 
was  not  an  attorney  of  this  Court. 

Wightman  shewed  cause,  and  contended,  that,  at  all 
events  the  attorney  was  entitled  to  his  lien  for  money  out  of 
pocket.  [Bayley^  B. — If  an  attorney,  who  ought  to  deliver 
his  bill,  does  not  do  so,  he  cannot  recover  for  the  money 
out  of  pocket  expended  in  the  course  of  legal  proceedings. 
The  question  is,  whether,  not  being  an  attorney  of  the 
Court,  he  can  have  any  lien  as  attorney. 


(fl)  See  Rule  93,  Hil.  T.  2  W.  4. 


Digitized  by 


Google 


VOL,  I. 


MICHAELMAS  TERM,  3  WILL.  IV.  1^ 

Lord  Lyndhurst,  C.  B. — The  money  paid  out  of  pocket  ^<?*-  »/  Pf^* 
is  only  incidental  to  his  duty  as  an  attorney.     He  had  no 
right  to  conduct  the  cause;  the  money  was  laid  out  in  do- 
ing what  the  law  forbids  him  to  do  (a). 

Colimam  and  TomUnson,  contra^  were  stopped  by  the 
Court. 

Lord  Lynduurst,  C.  B. — We  are  of  opinion  that  this 
rule  ought  to  be  made  absolute.  If  the  party  could  not 
maintain  an  action  for  his  fees  (&),  he  can  have  no  lien 
for  those  fees.  It  follows  that  the  costs  may  be  set  off 
without  allowing  a  lien  for  a  claim  which  cannot  be  es- 
tablished. 

Baylby,  B. — The  statute  having  prohibited  an  attor- 
ney from  acting  except  in  the  Court  in  which  he  is  an  at- 
torney, with  this  single  exception,  that  he  may,  with  the 
consent  of  an  attorney  of  another  Court,  (such  consent  be- 
ing in  writing,  to  be  signed  by  such  attorney),  and  in  the 
name  of  such  attorney,  sue  and  defend,  &c.,  it  seems  to 
me  that  no  action  can  be  maintained  by  him  for  his  fees  in 
conducting  an  action  in  disobedience  to  the  provisions  of 
the  statute.  It  follows,  that  he  can  have  no  lien  for  such 
fees;  and,  therefore,  this  rule  must  be  made  absolute. 

The  rest  of  the  Court  concurred,  and  the  rule  was 
made — 

Absolute. 

(«)  2  Geo.  2,  c.  23.  {b)  Uvlt  v.  Vincent,  4  Taunt.  452. 
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Ejreh.  of  PkaSy 
1832. 


Hume  and  Others  v.  Holland  and  Others. 


Certain  stock 
was  vested  in 
trustees,  upon 
trust,  amongst 
other  things,  to 
pay  the  divi- 
dends to  A,  dur- 
ing his  life; 
and,  after  his 
death,  upon 
trusts  for  his  wi- 
dow and  chil- 
dren.    M,  8f  Co. 
were  the  bank- 
ers of  the  trus- 
tees, and  em- 
ployed by  them 
to  receive  the 
dividends.  Dur- 
ing the  life  of 
jl.t  the  amount 
of  the  dividends 


X  HE  following  case  was  sent  by  the  Lord  Chancellor 
for  the  opinion  of  this  Court. 

By  an  indenture  bearing  date  the  9th  day  of  August, 
1 8:^0,  and  made  between  the  late  Colonel  Bellis^  of  the  one 
part,  and  Henry  Fauntleroy,  James  Deacon  Hume,  and 
John  Goodcfiild,  of  the  other  part,  it  was  declared  that 
the  said  Henry  Fauntleroy,  James  Deacon  Hume,  and 
John  Goodchild,  and  the  survivor  of  them,  should  stand 
possessed  of  the  several  sums  of  46,000/.  31.  per  cent.  Re- 
duced Annuities,  5,300/.  41.  per  cent.  Consolidated  Annu- 
ities, 17,500/.  Navy  5/.  jo^r  cen/.  Annuities,  which,  by  an 
act  of  Parliament,  have  since  been  converted  into  18,375/. 
New  4/.  per  cent.  Annuities,  and  10,000/.  3/.  per  cent.  Im- 
on  the  stock  was  perial  Annuities,  then  standing  in  their  joint  names  in 
Tied  to  the  ac-  the  books  of  the  Governor  and  Company  of  the  Bank  of 
the  books  of  the  England,  and  of  the  dividends  thereof  upon  such  trusts  as 
firm,  and  drawn  Colonel  5e//w  should  appoint:  and  in  default  of  appoint- 

for  and  received  *  *  ^    ^  *^  * 

by  him.  ^.  died  ment,  upon  trust,  to  pay  the  dividends  to  Colonel  jBW/»^ 
nuary,  1824;  '  during  his  life,  and,  after  his  decease,  upon  certain  trusts, 
and.onhi8death,  f^^  ^j^^  benefit  of  his  widow  and  children.   And  by  another 

a  new  account  *' 

was  opened  with  deed,  bearing  date  July  26,  18j22,  and  indorsed  on  the 

the  books  of  said  dccd  o{  August  9th,  1820,  and  made  between  the 

i^thafaccount  same  parties,  it  was  declared,  that  the  said  trustees  should 

credit  was  given  stand  possessed  of  6,000/.  3/.  per  cent.  Consols,  then  also 

to  the  trustees  ....  . 

for  dividends,  standing  in  their  joint  names  in  the  said  books  of  the  Go- 
amounting  to 

1403/.,  as  re- 
ceived in  April  and  July,  1824,  and  the  trustees  were  debited  with  several  sums,  amounting  to 
225/.,  paid  to  checks  drawn  upon  the  house  on  the  presumption  that  the  dividends  had  bten  actually 
received. 

In  point  of  fact  the  above  dividends  had  not  been  received  by  M,  ^  Co,;  F.,  a  partner  in  that  house, 
having,  in  the  lifetime  of//.,  sjld  and  transferred  the  stock  in  question  by  means  of  forged  powers  of 
attorney.  F.  continued,  after  this  transfer,  to  enter  in  the  day  book  of  Jif.  ^  Co.  the  amounts  of  the 
half-yearly  dividends,  on  the  days  when  they  would  have  become  duCi  as  if  he  had  duly  received 
the  same  at  the  Bank  of  England^  which  amounts  were,  in  the  ordinary  course  of  business,  regu- 
larly posted  from  such  day-book  to  the  credit  of  the  trustees  by  the  clerks  of  M.  Sf  Co.  Commis- 
sions of  bankrupt  issued  ugainst  the  members  of  the  firm  of  M.  Sf  Co.,  in  September  and  October, 
1 824 : — Held,  tliat,  at  the  date  of  those  commissions,  the  bankrupts  were  not  indebted  to  the  trus- 
tees for  the  balance  of  the  dividends  appearing  by  the  books  to  have  been  received. 
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vernor  and  Company  of  the  Bank  of  England,  upon  the  Bxch,  of  PUas, 
same  trusts  as  were  declared  by  the  said  indenture  of  Au- 
guH  9th,  18^. 

The  said  Henry  Fauntleroy  was  a  partner  in  the  firm 
of  Messrs.  Marshy  Stracei/,  Graham,  ^  Fauntleroy,  who 
carried  on  the  trade  of  bankers,  and  who  were  the  bankers 
of  the  aforesaid  trustees;  and  during  the  lifetime  of  the 
said  Colonel  Bellis,  the  amount  of  the  half-yearly  divi- 
dends on  the  above-mentioned  amounts  of  stock  were  from 
time  to  time  regularly  carried  to  the  account  of  the  said 
Colonel  Bellis  in  the  books  of  the  said  firm,  and  drawn 
for  and  received  by  him.  The  said  Colonel  Bellis  died  on 
January  2STd,  1824,  without  having  exercised  any  of  the 
powers  of  appointment  given  him  by  the  said  deeds;  and 
on  his  death  a  new  account  was  opened  in  the  books  of 
the  said  banking-house,  intitled  **  Trustees  of  Bellis/' 
and  the  said  trustees  were  likewise  from  time  to  time  de- 
bited in  the  said  books  to  the  said  account  with  several 
sums  of  money  paid  to  the  children  of  the  said  Colonel 
Bellis,  in  execution  of  the  trusts  of  the  said  deeds. 

On  September  16,  1824,  a  commission  of  bankrupt  was 
issued  against  the  said  Messrs.  Marsh,  Stracey^  %  Gra- 
ham;  and  on  the  S9th  day  of  October,  1824,  a  further 
commission  was  issued  against  the  said  Henry  Fauntleroy, 
upon  which  said  commissions  the  said  parties  were  duly 
declared  bankrupts;  and,  at  the  date  and  issuing  of  such 
commissions,  the  said  account  stood  in  the  books  of  the 
said  Marsh  ^  Co.,  thus : 


TruiUM 

o/BeUU. 

1824 

£      *.   d. 

1824. 

£ 

f. 

d. 

April  20.  Fras.  Bellis 

10     0    0 

AprU  9. 

Div,  £5300. 

RlizaDo.   . 

10    0    0 

4  P.  C  .     . 

106 

0 

.30.  B.  P.  Bill    . 

20     0     0 

Do.    £4600. 

£756     0     0 

Il€d.3P.C. 

690 

0 

40     0     0 
0      4     6 

0 

JunelQ.    Stamps .     . 

796 

0 

0 

Carried  forward 

40     4     6 

k2 
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Exch,  of  Pleas, 

£ 

t. 

d. 

1832. 

Brought  forward 

40 

4 

6 

HUMR 

Emily  Bellifl 

20 

0 

0 

V. 

Do.  .     .     . 

20 

0 

0 

BOI.LAND. 

FranA.  BeUis 

20 

0 

0 

AugAQ,    Emily  Bellia 

20 

0 

0 

Fras.Do.    . 

95 

6 

0 

EUzaDo.   . 

10 

0 

0 

Stamps    .     . 

0 

3 

0 

£1177  16    6 


225  13     6 
To  balance  1177  16    6 


Carried  forward   1403  10    0 


£     ».   d. 
Brought  forward    796    0    0 
July  9.    Do.  £10,000. 

Imp.  3  P.  C.  150    0    0 
Do.  £18,375. 
4P.C.   .     .  367  10    0 
Do.   £6000. 
3  P.  C.       .     90    0     0 


1403  10    0 


SeptU,  1824. 
Balance 

Brought  forward 


1177  16    6 


And  a  copy  of  this  account  was  afterwardsi  and  after 
the  death  of  the  said  Henry  Fauntleroy,  rendered  on  de- 
mand by  the  assignees  of  the  said  Messrs.  Mar^h  Sf  Co.  to 
the  said  surviving  trustees. 

T!h^  Frances f  Eliza ^  and  Emily  BeUis^  named  in  such  ac- 
count, were  children  of  the  said  Colonel  BelUSf  entitled 
under  the  said  indentures.  From  the  time  of  the  deatli  of 
the  said  Colonel  Bellis,  no  sums  of  money  were  received 
by  the  said  Messrs.  Marsh  %  Co.  from  the  Bank  oi England 
in  respect  of  dividends  upon  any  of  the  above-named  sums, 
except  one  of  00/.,  which  was  received  by  them  on  July 
9th,  1824,  in  respect  of  the  sum  of  6,000/.  3/.  per  cents.  ^ 
and  all  the  principal  sums  of  money  above-mentioned  (ex- 
cept the  said  last-mentioned  sum  of  6,000/.  8/.  per  cents.) 
had  been  transferred,  or  pretended  to  be  transferred,  dur- 
ing the  lifetime  of  the  said  Colonel  BeUis,  without  his 
knowledge,  or  the  knowledge  of  the  said  James  Deacon 
Hume  and  John  Goodchild,  by  the  instrumentality  of  the 
said  Henry  Fauntleroy^  into  the  names  of  other  persons, 
purchasers  thereof  for  valuable  considerations,  by  means 
of  powers  of  attorney,  purporting  to  have  been  executed 
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by  tlie  said  Henry  FautUlerof/i  James  Deacon  Hume,  and  Exeh.  qf  Pleas, 
John  Goodchild;  but  of  which  the  several  signatures  of 
James  Deacon  Hume  and  John  Goodchild  were  forged  by 
the  said  Henry  Fauntleroy. 

The  said  Henry  Fauntleroy^  after  the  sale^  or  pretended 
sale,  of  the  said  principal  stocksi  entered  in  the  day-book 
of  Messrs.  Marsh  Sf  Co.,  the  amount  of  the  half-yearly  di- 
vidends thereof  on  the  days  when  they  would  have  respec- 
tively become  due  and  payable,  as  if  he  had  duly  received 
the  same  at  the  Bank  of  England^  together  with  the  divi- 
dends of  other  persons  having  accounts  with  the  said 
bankers;  and  such  amounts  were  in  the  ordinary  course  of 
business  regularly  posted  from  such  day-book  to  the  cre- 
dit of  the  said  trustees  by  the  clerks  of  the  said  Messrs. 
Marsh  4r  Co.    No  part  of  the  money  received  by  the  said 
Henry  Faunileroy  on  the  sale,  or  pretended  sale,  of  the 
aforesaid  amounts  of  stock  was  received  by  or  carried  to 
the  credit  of  the  said  trustees,  or  either  of  them. 
The  question  for  the  opinion  of  this  Court  was — 
Whether,  at  the  date  and  suing  forth  of  the  said  com- 
missions  of  bankrupt  against  the  said    fViUiam  Marshy 
Josias  Henry  Stracey, George  Edward  Graham,  ^  Henry 
Faunileroy,  bearing  date  respectively  the  16th  day  of  Sep- 
tember,  18^4,  and  the  29th  day  of  October ,  18^,  the  said 
bankrupts  were  indebted  to  the  said  Henry  Faunileroy, 
James  Deacon  Hume,  and  John  Chodchild,  as  the  trustees 
of  the  said  Colonel  Bellis,  under  the  said  deeds,  in  any 
and  what  sum  of  money;   and,  in  considering  the  said 
question,  no  objection  of  merely  a  formal  nature  was  to 
be  taken,  on  the  ground  that  the  said  Henry  Faunileroy 
was  interested  (a)  as  a  trustee  jointly  with  the  said  James 
Deacon  Hume  and  John  Goodchild,  and  also  a  partner 

(a)   Sec  Rose  v.  Poutlon,  2  B.  &  Ad.  822;  and  Richards  v.  Richards, 
Id.  44. 
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^"^j^gf^*"'  with  the  said  William  Marsh,  Josias  Henry  Stracey,  and 
George  Edward  Graham. 

Adamsi  Serjt.,  for  the  plaintiffs. — It  is  a  clear  principle, 
that  one  partner  is  liable  for  the  acts  of  another.  Sandi- 
lands  V.  Marsh  (a).  There  is  a  class  of  cases,  where  agents 
have  given  credit  in  their  books  to  their  principals,  and 
have  handed  accounts  to  their  principals,  in  which  the 
agents,  after  such  admissions,  have  not  been  allowed  to 
dispute  their  having  received  the  sums  so  put  to  the  cre- 
dit of  the  principal.  Shaw  v.  Picton  (6),  Shawy.  DartneU{c). 
[Bayley,  B. — In  those  cases  the  agent  had  delivered  the 
account  containing  the  credit  to  the  principal;  here,  the 
agents  have  done  no  such  thing.  In  Shaw  v.  Picton,  there 
was  an  express  misrepresentation  by  which  the  piEirty  was 
misled.  Lord  Lyndhurst,  C.  B. — The  question  on  that 
point  will  be,  whether  the  circumstances  are  not  such  as 
to  shew  that  the  banking-bouse  in  effect  made  a  misrepre- 
sentation to  the  customer;  whether  the  entries  did  not 
amount  to  a  statement  that  they  had  received  the  divi- 
dends. (The  learned  Lord  here  read  the  passage  in  the 
accounts  referred  to,  from  the  case.)  There  was  no  other 
fund  out  of  which  those  sums  could  have  come,  so  that 
the  party  would  be  led  to  suppose  that  those  credits  arose 
from  the  receipt  of  the  dividends.]  If  an  account  be 
rendered  on  paper,  it  is  quite  clear,  from  the  cases  referred 
to,  that  the  agent  cannot  afterwards  be  allowed  to  dispute 
a  sum  admitted  to  have  been  received  by  him.  But  it  is 
not  necessary  that  there  should  be  the  form  of  passing 
over  a  piece  of  paper.  It  is  quite  sufficient  if  the  conduct 
of  the  parties,  by  making  entries  in  their  own  books,  or  by 
any  other  act  which  amounts  to  a  misrepresentation,  leads 
the  customer  into  a  mistake.     Here,  the  making  these 

{a)  2  B.  &  A.  673. 
(/)  4B.^  C.  71^;  7i>  f«  R.  1(1.    (()(>B  &C.66;  9D.  &R.64. 
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entries  from  time  to  time,  during  so  long  a  period  of  time,  ^^^\^^^'^** 

•  •  r  n        t  n  A  1832. 

amounts  to  a  misrepresentation.     [Bayley^  B. — A  party-  v,— .^^^— ^ 

who  makes  such  a  representation  is  not  to  be  allowed  af-  ^^""^ 

terwards  to  deny  it  if  the  other  party  has  been  injured  by  Bolland. 
being  misled.] 

Kelly f  contrd. — There  was  no  debt,  at  the  date  of  the 
commission  of  bankrupt  which  could  be  proveable  un- 
der the  estate  of  the  bankrupts.  The  case  will  be  found 
not  to  range  itself  within  the  class  of  cases  where  a  party 
has  been  held  to  be  estopped  by  the  admission  of  having 
received  money ;  for  it  will  appear  that^  in  this  case,  the  sum 
of  money  in  question  is  still  recoverable  from  the  Bank.  But, 
Jirst,  no  action  for  money  had  and  received  could  have  been 
maintained  by  the  trustees  against  Marsh  %  Co.  if  they  had 
remained  solvent.  Suppose  such  action  to  have  been 
brought,  it  would  have  appeared  that  a  false  entry  had  been 
fraudulently  made  by  one  of  the  plaintiffs;  and  therefore,  not 
only  on  the  formal  objection  of  one  plaintiff  being  also  a  de- 
fendant,- which  objection  is  removed  by  the  order  of  the 
Chancellori  but  on  the  ground  of  the  fraud  of  one  of  the 
plaintiffs,  no  action  could  have  been  sustained.  [Bayley,  B. 
— Supposing  Fauntleroy  to  have  died,  and  Marsh  ^  Co,  to 
have  continued  solvent,  might  not  the  surviving  trustees 
have  sued  Marsh  %  Co.  ?]  They  could  not;  for,  by  the  same 
reasoning,  if  the  other  trustees  had  died,  supposing  the  for- 
mal objection  removed, i^at^n/^o^ might  have  sued  the  firm 
for  a  cause  of  action  arising  from  his  own  fraud.  But, 
to  consider  the  case  as  standing  on  the  admission  in  the 
entries — The  entries  were  never  published ;  and  there  is 
no  authority  to  say,  that  a  mere  entry,  never  delivered  to 
the  parties,  and  of  which  they  have  no  knowledge,  can  have 
the  effect  of  precluding  the  person  making  it  from  setting 
up  the  truth.  [Lord  Lyndhurst,  C.  B. — Suppose  a  me- 
morandum had  been  found  in  the  hand-writing  of  Marsh, 
to  this  effect :  **  I  yesterday  received  such  a  sum  of  money  as 
dividends  ;"  would  not  that  be  primd  facie  evidence  agains 
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^'"''"m^^''"'   ^^^  'l^a'  ^^  l^ad  received  it  ?]   At  all  events,  it  would  only 

^ — ^     be  primd facie  evidence^  which  might  be  rebutted  by  ahew- 

p.**^  *"8  ^^^^  ^^  money  had  been  received.  Even,  if  it  were  an 
BoLLAND.  actual  receipt  signed  by  him,  he  would  not  be  conclusively 
bound  by  it,  unless  the  situation  of  the  other  party  had  been 
altered  by  it.  [Bayley,  B. — If  the  customers  went  to  their 
bankers  to  see  how  their  account  stood,  and  had  found  no 
entry  of  the  receipts  of  the  dividends,  that  would  have  put 
them  upon  making  inquiries.  By  writing  the  entries  in 
the  book,  things  were  in  readiness  to  satisfy  the  customers 
if  they  should  call.]  Stratton  v.  RasiaU  (a)  and  Ska^e  v. 
Jackson  {b)  shew  that  parties  are  not  conclusively  bound 
by  signing  a  receipt*  It  is  admitted,  on  the  part  of  the 
defendants,  that  where  parties  make  representations,  either 
expressly  or  by  their  conduct,  by  which  representations 
the  situation  of  other  parties  is  altered,  the  persons  mak* 
ing  such  representations  are  bound  by  them.  That  is 
the  distinction  laid  down  by  the  Court  of  King^s  Bench 
on  the  subject  of  parties  being  or  not  being  estopped 
by  their  admissions,  in  Heane  v.  Rogers  (c):  Mr.  Justice 
Bayley,  in  dehvering  the  judgment  of  the  Court  in  that 
case,  says — "  There  is  no  doubt  but  that  the  expresa 
admissions  of  a  party  to  the  suit,  or  admissions  implied 
from  his  conduct,  are  evidence,  and  strong  evidence 
against  him ;  but  we  think  that  he  is  at  liberty  to  prove 
that  such  admissions  were  mistaken,  or  were  untrue,  and 
is  not  estopped  or  concluded  by  them,  unless  another  per- 
son has  been  induced  by  them  to  alter  bis  condition;  in 
such  a  case  the  party  is  estopped  from  disputing  their 
truth  with  respect  to  that  person  (and  those  claiming  un- 
der him)  and  that  transaction."  Now,  in  the  present  case, 
the  situation  of  these  parties  was  not  altered  by  the  repre- 
sentations or  conduct  of  the  bankers.  [Lord  Lyndhnrstj 
C.  B. — It  was  altered  thus — A  sum  of  aioney  was  wanted. 
If  it  bad  not  been  paid,  the  trustees  would  have  insisted  on 

(«)  2  T.  R.  366.  ^6)  3  B.  &  C.  421.        (r )  9  B  &  C.  577- 


Digitized  by 


Google 


MICHAELMAS  TERM,  3  WILL.  IV.  137 

receiTing  the  dividends  themselves;  they  would  have  gone  Exch.  of  PUas, 

to  the  Bank  to  inquire,  and  would  have  discovered  the 

transfer.]      The  legal   rights   of   the    parties  remained 

the  same,  they  had  exactly  the   same  remedy,  and  are 

not  in  the  least  degree  prejudiced.       The  money  sent 

hy  Government  to  the  Bank  of  England  for  the  payment 

of  those  dividends  is  in  the  hands  of  the  Bank  for  the  use 

of  the  plaintiffs,  and  may  be  recovered  from  the  Bank  of 

England.     Davis  v.  The  Bank  of  England  (a)  shews  that 

the  Bank  are  clearly  liable. 

How,  then,  were  these  parties  prejudiced,  and  in  what 
respect  was  their  situation  altered?  If  the  Bank  of  Eng- 
land be  still  liable  to  pay  the  trustees,  the  money  in  ques- 
tion could  never  have  been  recovered  from  Marsh  ^  Co., 
if  that  firm  had  remained  solvent,  as  money  had  and  re- 
ceived by  them,  on  the  ground  that  they  were  estopped 
from  disputing  their  receipt  of  it  by  their  misrepresenta- 
tion having  caused  an  alteration  in  the  situation  of  these 
trustees. 

It  may  be  said,  that  the  situation  of  the  trustees  is  altered 
in  point  of  convenience;  but,  although  the  false  representa- 
tion of  a  banker,  whereby  his  customer  is  put  to  inconve- 
nience, may  give  the  customer  a  good  ground  for  an  ac- 
tion on  the  case  against  him,  for  misrepresentation,  or 
negKgence  in  delaying  his  remedy,  it  cannot  give  him  a 
right  to  sue  for  money  had  and  received.  The  action  for 
money  had  and  received  is  strictly  an  action  arising  on 
the  receipt  of  money  to  the  plaintiff*'s  use.  Suppose  an 
agent  represents  to  his  principal,  that  he  has  received  mo- 
ney on  the  pi  incipaFs  account,  when^  in  point  of  fact^  he 
has  not  received  it,  can  the  principal  recover  against 
him  in  an  action  for  money  had  and  received,  whilst  he 
can  recover  against  the  original  debtor?  Both  actions 
might  be  tried  at  the  same  time,  and  could  the  principal  be 

(a)  2  Binjf.  393;  9  B.Moore,  747- 
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Exch.ofPUas,  allowed  to  recover  against  both?  The  action  for  money 
had  and  received  has  always  been  considered  an  equitable 
action.  But  it  would  be  against  law  and  justice,  that 
these  plaintiffs  should  be  entitled  to  recover  the  money 
from  these  defendants,  when  they  may  have  received  it 
before,  or  may  still  receive  it,  from  the  Bank  of  Eng' 
land. 

Adams,  Serjt.,  in  reply. — [Lord  Lt/ndhurst,C.B, — Is 
not  this  claim  one  which  ought  to  be  measured  by  unliqui- 
dated damages?]  That  observation  would  have  been 
equally  applicable  in  Shaw  v.  Picton.  The  argument  used 
by  the  defendants  as  to  the  money  being  still  recoverable 
from  the  Bank  of  England^  would  shew  that  the  trustees 
have  a  right  to  recover  from  the  Bank  even  the  dividends, 
the  amount  of  which  was  actually  paid  to  them  by  Marsh 
^  Co.  Suppose  that  the  assignees  of  Marsh  ^  Co.  were 
to  sue  the  trustees  for  the  amount  of  the  dividends  paid, 
as  they  would  contend,  by  mistake,  the  money  not  having 
been  received  from  the  Bank  of  England,  they  clearly 
could  not  recover.  [Bayler/fB. — It  may  be  that  they 
could  not  recover  back  from  the  trustees  the  2251.  lSs.6d. 
paid  to  them.]  Then,  the  diflSculty  is,  upon  what  principle 
would  the  plaintiffs  be  entitled  to  recover  all  the  money  in 
question  from  the  Bank  o( England:  for,  in  that  case,  they 
would  receive  ihe22!)l.  I3s.6d.  twice  oven  [Bayley^B. 
— If  they  should  recover  that  money  from  the  Bank  of 
England,  they  would  have  to  pay  it  over  to  the  assignees 
of  Marsh  ^  Co.]  Wherever  it  is  the  duty  of  a  party  to 
receive  money  as  an  agent,  and  he  represents  to  the  prin- 
cipal that  he  has  received  it,  he  makes  himself  liable. 
[Lord  Lyndhurst,  C.  B. — If  your  situation  is  not  altered, 
you  cannot  maintain  an  action;  if  it  is  altered,  must  not 
the  amount  of  damages  to  be  recovered  depend  upon  the 
extent  to  which  it  is  altered?  Suppose  there  bad  been  a 
false  representation,  and  the  condition  of  the  parties  bad 
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not  been  altered,  and  that  there  had  been  no  prejudice.    Etch,  tf  Picas, 

would  an  action  then  lie?]     The  justice  of  the  case  is,  that     ^    ^^^^' 

the  parties  should  not  be  allowed  to  take  advantage  of 

their  own  wrong.     Besides,  it  is  not  clear  that  this  money 

can  be  recovered  from  the  Bank  of  England.     The  case 

of  Davis  V.  The  Bank  of  England  cannot  be  considered 

as  a  decision  on   that  point,  ls  it  was  afterwards  reversed 

on  error  in  the  Kings  Bench  (a),  upon  an  objection  to  the 

declaration.     The  question  is  now  before  the  House  of 

Lords  in  another  case. 

Lord  Lyndhurst,  C.  B.— We  will  send  our  certificate 
to  the  Lord  Chancellor. 

The  following  certificate  was  afterwards  sent — 
This  case  has  been  argued  before  us  by  counsel:  wc 
have  considered  it,  and  are  of  opinion  that,  at  the  date 
and  suing  forth  of  the  said  commissions  of  bankrupt 
against  the  said  TVilliain  Marsh,  Josias  Henri/  Siracey, 
George  Edward  Grahan^,  and  Henry  Faunileroy,  the  said 
bankrupts  were  not  indebted  to  the  said  Henry  Faunile- 
roy,  James  Deacon  Hume,  and  John  Goodchild,  as  the 
trustees  of  the  said  Colonel  BelUs,  in  any  sum  of  money; 
and,  in  considering  the  said  question,  we  have  laid  out  of 
the  case  the  formal  objection  that  the  said  Henry  FaunU 
leroy  was  a  trustee  on  the  cne  hand,  and  a  partner  in  the 
house  o(  Marsh  ^  Co.,  on  the  other. 

Lyndhurst. 
J.  Bayley. 

J.  GURNEY. 

(a)  5B.&C.185. 
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Excft.  of  Pleas, 
1H32. 


Johnson  and  Others  r.  Johnson. 

A  will  of  lands,  Jl  URSUANT  to  a  decree  of  the  Court  of  Chancery^  the 

th^e'SlitncsL  foUowing  issucs  Came  on  to  be  tried  before  Bayley^  B.,  at 

in  the  testator's  t^g  Middlesex  Sittings  after  last  Trinity  Term. 

presence  and  ^                                       *' 

at  his  request,  First ^  Whether  the  will  of  William  Eagles  Johnson  was 

though  none  of  duly  cxccutcd  to  pass  real  estates  by  devise ;  and, 

MwThe"t"ta'tor  Secondly,  Whether,  admitting  the  will  to  have  been  duly 

sign  it,  and  only  exccuted  to  pass  real  estates,  it  was  not  rendered  inoperative 

two  of  them  ,                                                   »    /.       i     i  i 

saw  his  signa-  as  regarded  certam  parts  of  the  testator  s  freehold  estates, 

^"  Tesutor,  Called  respectively  Partway  Hall  and  Nimmings,  by  certain 

seised  of  a  re-  dccds  exccutcd  by  the  testator  subsequently  to  the  date  of 

version  expect-  "^                                                                . 

ant  on  a  term  of  his  will.     The  jury  fouud  a  verdict  for  the  plaintiff  upon 

as  a  mortgage  the  issucs,  subjcct  to  the  Opinion  of  the  Court  on  the  fol- 

for  1,200/.,  dc-  lo^in^  case- 
vised  the  same,  *0^'"g  Case— 

and  afterwards  The  plaintiffs  wcrc  the  children  of  the  testator  fFilUam 

B.,  that  A,B.  Eagles  Johnson,  and  the  defendant  was  his  infant  son  and 

Jedd  mort''-^  heir-at-law-    In  the  month  of  June,  1 826,  the  testator  came 

gage,  and  take  ffQ^  )iis  counting-house  into  his  shop,  with  a  paper  in  his 

an  assignment  ^                                           •                     »     * 

of  the  term  tu  hand,  which  was  his  last  will  and  testament,  the  whole  of 

and  1,800/.     '  which,  cxccpt  the  witnesses'  signatures,  was  in  his  hand* 

to*Ae*te8toton  writing,  and  desired  E,  5.,  one  of  his  shopmen,  to  witness 

The  1,200/.  it^     The  counting-house  is  separated  from  the  shop  by  a 

off  immediately;  glass  door,  but  behind  the  counter  there  is  no  separation 

""sooT  was  *  ®*  ^H  between  them.     JS.  S.  went  into  the  counting-house, 

procured,  the  ^^^^  j^  ^jjg  tcstator's  presence,  signed  the  said  paper.  The 

assigned  to  a  tcstator  then  Called  in  E.  It.  another  shopman,  who,  at  his 

trustee  for  the  ^         i  •      i.*                             i         •         j  .i_          ••! 

testator.    In  request  and  m  his  presence,  also  signed  the  said  paper  as 

fhis'agre'^mlnt  ^  witncss;  and  afterwards  the  testator  called  in  G.W., 

the  1,200/.  was  another  of  his  servants  in  the  shop,  who  also,  in  the  testa- 
paid  off,  and  ,       *^ 
the  term  was  tor*s  presence,  signed  the  said  paper  as  a  witness.    This 

assigned  to  £.F. 

in  trust  for  the 

testator,  hu  heirs  and  assigns,  and  to  be  held,  assigned,  and  disposed  of,  as  he  or  they  should  direct 

or  appoint.    Shortly  afterwards  the  term  was  assigned  by  E,F,,  by  the  direction  of  the  tesUtor, 

to  A.  B.,  to  secure  the  3,000/.  i-^HeU,  that  the  will  was  not  revoked. 
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said  paper  had  been  signed  by  the  said  testator  previous  ^^ch.  ofPUai, 
to  his  requiring  any  of  the  persons  to  witness  it^  and  his 
signature  thereto  was  then  seen  by  the  two  first  witnesses 
thereto.  E.  S^  was  present  when  E.  R.  and  G.  W.  attested 
the  said  paper^  and  £.  R.  was  also  present  when  E.  S» 
signed,  but  G.  fV.  was  not  in  the  counting-house  when  E. 
S.  attested  the  same,  though  he  was  in  the  shop.  EM.  and 
G.  W.  were  in  the  counting-house  when  they  respectively 
signed  their  names  as  witnesses.  The  said  paper  was  pro- 
duced at  the  trial  of  tlie  issue,  and  identified  by  all  the 
witnesses  as  the  same  which  the  testator  so  required  them 
to  sign  as  witnesses  as  aforesaid. 

Daniel  Johnson^  the  father  of  the  testator,  being  seised 
in  fee-simple  of  a  freehold  mansion-house  and  lands,  called 
Poriway  Hall,  and  certain  closes  called  Nimmings,  respec- 
tively situated  at  Rowley  RegiSf  in  Staffordshire^  executed 
a  mortgage,  by  which  the  said  house  and  lands,  called 
Portwaff  Hall,  were  conveyed  in  fee,  and  the  closes  called 
Nimmings  demised  for  a  term  of  five  hundred  years,  to 
Nancy  Woolly ,  for  securing  the  sum  of  1,200/.  and  in- 
terest. DanielJohnson  did  not  pay  off  any  part  of  this 
sum  at  the  time  appointed  by  the  mortgage;  and  by  his 
will  devised  the  said  estates  comprised  therein  to  the  tes- 
tator, fFiUiam  Eagles  Johnson,  in  fee,  subject  to  an  an- 
nuity of  20/.,  which  he  bequeathed  to  one  Sarah  Olden  for 
her  life.  The  testator,  William  Eagles  Johnson,  was  also, 
at  the  time  of  making  his  will,  and  at  his  death,  seised  in 
fee  of  certain  copyhold  estates,  and  was  tenant  in  tail  of  a 
freehold  estate  at  Deriiend,  in  Warwickshire.  He  was  al- 
so  possessed  of  certain  leasehold  estates  in  London.  He 
continued  to  pay  the  interest  on  Mrs.  Woolly  s  mortgage 
till  the  assignment  thereof  hereinafter  mentioned;  and, 
such  mortgage  being  subsisting  on  theSTth  otJune,  18S6, 
he  made  his  said  will,  and  executed  the  same  as  herein- 
before mentioned,  as  follows : — **  As  I  am  going  a  journey, 
and  am  conrananded  to  set  my  house  in  order,  that  I  shall 
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Rrch.  of  Pifos,  die  and  not  live,  I  hereby  make  my  last  will  and  testament. 
v«..^.^^JlL^  In  the  first  place,  I  give  in  trust  unto  my  esteemed  friends, 
JoHNSJN  Mr.  fVilliam  Underwood,  Mr,  Mark  Mogridge,  and  my 
JohnIo.v.  faithful  wife,  Cat/ierine  Johnson,  for  the  benefit  of  my 
children,  after  allowing  my  wife  2O0L  a-year  during  her 
natural  life  for  her  own  use,  which  b  to  be  secured  on  any 
part  of  my  property  they  may  think  proper,  the  whole  of 
my  freehold,  leasehold,  and  copyhold  estates,  in  the  coun- 
ties o(  StaffordfSalop,  Worcester,  Warwick,  and  Middlesex, 
with  all  ray  personal  property  of  every  description,  I  give 
to  them,  after  the  above  allowance  to  my  wife  as  long  as 
she  continues  unmarried  and  a  widow;  if  she  marries  again, 
then  she  is  to  be  allowed  50/.  a-year  instead  of  200/. 
and  her  trust  also  then  ceases,  as  she  will  no  longer  be 
trustee.  I  will  that  my  children  receive  their  equal  pro- 
portions as  they  attain  twenty-five  years  of  age,  out  of  the 
personal  property,  and  their  proportion  of  the  income  from 
the  estates.  I  request  the  trustees  to  sell  any  part  of  the 
mines  under  any  part  of  my  property,  when  they  consider 
the  most  beneficial  time  to  my  children's  benefit;  the  es- 
tates also,  if  they  consider  it  of  more  benefit  than  keeping 
them ;  it  is  my  request,  that  when  my  daughters  marry, 
tliat  what  fortune  they  have  should  be  settled  on  them  and 
their  children.  If  by  tiie  sale  of  my  mines  the  property 
should  be  much  increased,  I  will  that  one*fourth  part  be 
funded  for  the  benefit  of  my  wife,  in  addition  to  the  afore- 
said income,  if  she  continues  a  widow;  and,  after  her 
death,  the  said  property  funded  to  be  disposed  of,  agree- 
able with  her  will;  and,  in  case  she  dies  without  a  will,  to 
be  divided  among  my  daughters,  share  and  share  alike. 
As  witness  my  hand  this  27th  day  of  June,  1826.  William 
Eagles  Johnson. — Witness,  Edward  Standertoicke,  Ed- 
ward  Richardson,  George  Walker.'' 

In  the  month  oi  May,  1829,  the  testator  applied  to  Mr. 
Day  to  advance  him  3,000/.  upon  the  security  of  the  said 
estate,  called  ''  PorlwayHall,''  and  the  close  called  ^'Nitn- 
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mings!'  mortgaged^  as  before  mentionecly  to  Mrs.  Woolly ^ 
and  which  mortgage  was  then  vested  in  her  representatives. 
Mr.  Day  having  assented,  it  was  arranged  that  he  should 
first  provide  1^200/.  to  pay  to  Mrs.  Woolly  8  representa- 
tivesy  and  that  the  said  mortgage  property  should  be  con- 
veyed and  assigned  to  a  trustee,  who  should  afterwards, 
upon  Mr.  Days  advancing  the  testator  the  residue  of  the 
3,000/.,  convey  and  assign  the  same  to  him. 

Accordingly,  by  indentures  of  lease  and  release  and  as- 
signment,  bearing  date  the  8th  and  9th  of  May^  18^, 
the  release  and  assignment  made  between  BenjaminWoolly 
(only  son  and  heir-at-law  of  the  said  Mrs.  fPooUy^  then  de- 
ceased), of  the  first  part;  the  said  Benjamin  ff^ooUy  a,nd 
James  Bourne  the  younger  (two  of  the  trustees  and  exe- 
cutors of  the  will  of  Mrs.  fr6oUy),o{the  second  part;  Har" 
til  Dudley i  the  other  executor  of  the  will  of  Mrs.  Woolly ^ 
of  the  third  part:  the  testator,  William  Eagles  Johnson^  of 
the  fourth  part;  and  Henry  William  Bull,  of  the  fifth  part; 
In  consideration  of  the  sum  of  1,200/.,  the  said  Benjamin 
Woolly,  at  the   request  of  the  said  James  Bourne  the 
younger,  Hartil  Dudley,  and  William  Eagles  Johnson^  bar- 
gained, sold,  aliened,  released,  and  confirmed,  and  the 
said  James  Bourne  the  younger,  and  Hartil  Dudley,  re- 
mised, released,  and  for  ever  quitted  claim,  the  said  man- 
sion-house and  lands  at  Partway,  in  the  parish  of  Rowley 
Regis,  in  the  county  of  Stafford,  unto  and  to  the  use  of 
the  said  Henry  William  BuU,  his  heirs  and  assigns  for  ever, 
in  trust  for  the  testator,  William  Eagles  Johnson,  his  heirs 
and  assigns,  and  to  be  conveyed  and  disposed  of  as  he  or 
they  should  direct  or  appoint.     And  by  the  same  indenture 
the  said  Beryamin  Woolly,  James  Bourne  the  younger,  and 
Hartil  Dudley  (at  the  request  of  the  testator,  William 
Eagles  Johnson),  bargained,  sold,  assigned,  transferred, 
and  set  over  the  said  closes,  called  "  Nimmings,*'  and  the 
other  premises  comprised  in  the  said  term  of  five  hundred 
years,  unto  the  said  Henry  William  Bull,  his  executors. 
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Digitized  by 


Google 


HI  CASES  l^f  THE  EXCHEQUER, 

Kick,  of  Pleas,  administrators,  and  assigns,  for  the  residue  of  the  same 
^     term,  in  trust  for  the  testator,  fVilliam  Eagles  Johnson, 
Johnson       his  heirs  and  assigns,  and  to  be  held,  assigned,  and  dis- 
JoHNsoK.       posed  of,  as  he  or  they  should  direct  or  appoint. 

Shortly  after  the  date  and  execution  of  those  deeds, 
pursuant  to  the  arrangement  before  mentioned,  Mr.  Day 
advanced  the  testator  the  further  sum  of  1,800/.;  and  by 
indentures  of  lease  and  release  and  assignment,  dated  re* 
spectively  the  29th  and  30th  otMay,  1829,  the  release  and 
assignment  being  made  between  the  said  Henry  WilUam 
Bull  of  the  first  part,  the  said  testator  of  the  second  part, 
and  the  said  Charles  Day  of  the  third  part,  in  considera* 
tionof  the  sums  of  1,200/.  and  1,800/.,  advanced  by  Day, 
and  for  the  further  nominal  considerations  therein  men- 
tioned, the  said  Henry  William  Bull  (at  the  request  and 
by  the  direction  of  the  said  testator),  bargained,  sold, 
aliened,  and  released,  and  the  said  testator  granted,  re- 
leased, and  confirmed,  the  messuage  and  lands  called 
Poriwcgy  Hall,  unto  and  to  the  use  of  the  said  Charles 
Day^  his  heirs  and  assigns,  subject  to  the  proviso  for  re- 
demption thereinafter  contained ;  and  the  said  Henry  Wil^ 
Ham  Bull  (at  the  like  request  and  direction),  assigned  to 
Day  the  closes  called  *'  Nimmings/"  for  the  residue  of  the 
term  of  five  hundred  years,  assigned  to  him  by  the  before- 
mentioned  deed  of  the  9th  of  May. 

The  said  deed  of  the  30th  May,  contains  a  proviso  for 
redemption,  reconveyance,  and  assignment  of  the  premises 
mentioned  therein,  on  payment  by  the  testator  to  Day  of 
3000/.,  and  interest  at  51.  per  cent.,  on  the  30th  May 
then  next. 

The  testator  paid  off  no  part  of  this  principal  sum  of 
3000/.,  but  paid  up  the  interest  thereon  up  to  tjie  time  of 
his  death.  He  died  on  the  30th  December,  1829,  with- 
out having  revoked  or  altered  his  said  will,  leaving  Ca- 
therine Johnson,  his  widow,  and  the  plaintiffs  and  defen- 
dant, his  only  children,  him  surviving. 
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It  was  agreed,  that  the  several  deeds  of  the  8th  and  9th  ^^\£l^^* 
oiMay,  1829,  and  the  29th  and  30th  of  May,  1829,  should     v— .^— > 
be  considered  as  part  of  this  case.     The  questions  for  the       Jounson 
opinion  of  the  Court  were —  Jounspn. 

First — Whether  the  said  will  of  the  testator  was  duly 
executed  to  pass  real  estates;  if  so,  the  verdict  on  the  first 
issue  was  to  stand,  otherwise  to  be  entered  for  the  defen* 
dant.  If  the  Court  should  be  of  opinion,  that  the  said 
will  was  duly  executed  to  pass  real  estates,  then — 

iSrcoiictfy— Whether  the  said  deeds  of  the  8th  and  9th 
of  May,  1829,  and  the  29th  and  30th  May,  1829,  or  any 
of  them,  operated  as  an  absolute  and  entire  revocation  of 
the  testator's  will,  as  regards  the  said  messuage  and  lands 
called  *'  Portway  Hall,''  and  the  closes  called  "  Nim^ 
ndngs.^  If  so,  the  verdict  found  for  the  defendant  on 
the  second  issue  was  to  stand,  otherwise  a  verdict  was  to 
be  entered  thereon  for  the  plaintiffs. 

Alea:andsr,  for  the  plaintiffs. — With  respect  to  the  first 
point.  White  v.  The  Trustees  of  the  British  Museum  (a)^ 
and  Wright  Y.  Wright  {Jb)^  are  decisive  authorities  to  shew 
that  it  is  not  necessary  for  the  testator  to  sign  the  will  in 
the  presence  of  the  subscribing  witnesses,  and  that  it  is 
sufficient  if  they  sign  it  in  his  presence,  and  at  his  request, 
though  they  do  not  even  know  what  the  nature  of  the  in«- 
strument  is*  Then,  as  to  the  second  point,  namely,  whe<- 
fther  the  deeds  stated  in  the  case  operated  as  a  revocation 
of  the  will.  The  general  rule,  that  a  devise  is  annulled  at 
Jaw  by  a  subsequent  conveyance  of  the  estate,  must  be 
admitted ;  but  the  principle  on  which  it  appears  to  have 
been  so  decided  is  this:  that,  inasmuch  as  by  the  statute 
of  wills,  32  Hen.  8,  c.  1,  s.  1,  the  testator  must,  at  the 
time,  be  seised  of  the  estate  he  devises,  and  continue  so 
seised  to  the  time  of  his  death,  any  subsequent  change  in 

(a)  6  Bing.  310,  3  M.  &  P.  689.        (6;  ^  Bing.  457,  6  M.  &  P.  316. 
VOL.  I.  L 
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Exck.ofPU(u,  the  estate,  which  would  divest  the  testator  of  it,  though 
but  for  an  instant,  will  operate  as  a  revocation  of  the  will. 
Brydges  v.  The  Duchess  of  Chandos  {a)f  Goodtitle  v. 
Otway  (Jb),  Vawser  v.  Jeffery  (c).  [BoUand,  B.--There 
is  a  case  otDarley  v.  Darley  (e/).]  There  are  many  which 
may  be  cited  to  the  same  effect ;  but,  in  all  of  them  will 
be  found  this  essential  ingredient,  vi».  that  there  was 
a  change  of  estate  produced  by  the  revoking  instrument* 
The  only  instance  at  law  in  which  a  will  remains  valid, 
after  a  disposition  operating  upon  the  entire  estate,  is 
that  of  partition;  with  respect  to  which  it  is  held,  that^ 
although  effected  by  fine,  the  will  continues  in  force* 
LtUher  v.  Kidby  (e),  Risby  v.  Bultinglass  (f).  But  the 
present  case  is  distinguishable  from  the  admitted  general 
rule,  on  the  ground  that  there  was  no  alteration  in  the 
nature  of  the  estate.  The  testator,  at  the  time  when  he 
executed  his  will,  had  an  equity  of  redemption  in  the 
Portway  Hall  estate,  and  also  a  reversion,  after  the  term 
of  five  hundred  years,  in  the  Nimmings  closes*  When 
tbe  mortgages  were  completed,  he  still  had  the  same  es* 
tate  in  each.  Therefore,  the  estates  being  unchanged  by 
(he  mortgage  transaction,  the  will  was  not  revoked. 
[Bayley^  B. — He  had  the  equity  of  redemption  and  the 
reversion,  on  different  terms,  before  and  after  the  exe« 
cution  of  the  deeds.  In  the  one  case,  he  would  have 
the  land  after  payment  of  1200/./  in  the  other,  after 
pajrment  of  3000/.]  Still,  it  would  be  the  same  estate  in 
law,  though  under  an  increased  charge.  The  distinction 
now  taken  has  been  sanctioned  by  Lord  Hardwicke,  C, 
in  Sparrow  v.  Hardcastle  {g)\  and  [the  Master  of  the 
Rolls,  in  Williams  v.  Owen  (A),  says,  that  in  Parsons  v. 

(a)  2  Vc8  jun  417;  7  Bro.  P.  ie)  8  Vin.  Abr.  148;  3  P.  Wms. 

C.  606.  196. 

(6)  I  Boa.  &  Pull.  676;  7  T.  R.         (/)  T.  Raym.  240. 
399.  (g)  3  Atk.  798. 

(c)  3  B.  &  A.  462.  (A)  2  Ves.  jun.  699. 

(d)  3  Wil«.  6. 
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Freeman  (a),  Lord  Hardwicke  had  established  this  prio-    Bxch.  of  Pim*, 
ciple^  that  whenever  the  estate  is  modified  in  a  manner  dif-  ^"    - 

ferent  from  that  in  which  it  stood  at  the  time  of  making  Johnson 
the  win,  there  is  a  revocation;  but  whenever  the  testator  ioHNsoN. 
remains  with  the  same  estate  and  interest  exactly^  and 
disposable  of  by  the  same  means^  without  any  fresh  mo- 
dification, there  is  no  revocation.  Upon  that  distinc- 
tion the  phtinttff  is  entitled  to  have  this  issue  certified  in 
his  favour.  \Bayleyi  B. — As  to  Portway  Hall,  the  tes- 
tator never  had  the  legal  estate;  and  as  to  Nimmings,  a 
term,  in  which  he  bad  no  interest,  was  conveyed  to  a  new 
tmstee,  and  he  still  had  the  reversion  as  he  had  before* 
In  the  Partway  HaU  estate^*  he  bad  nothing.] 

D.  Pollock  for  the  defendant. — As  to  the  first  point,  it 
must  be  conceded,  that  the  cases  of  White  v.  The  Trustees 
of  the  Briiish  Museum,  and  Wright  v.  Wright,  cannot  be 
distinguished  from  the  present  case. 

With  regard  to  the  second  question,  it  is  true  that  the 
last  deeds,  of  39th  and  30th  May,  left  the  estate  the  same 
as  when  the  will  was  executed,  except  as  to  the  quantity  of 
charge  upon  it.  But,  during  the  intermediate  time,  be- 
tween the  8th  and  9th  and  ^th  and  30th  of  May,  the  tes^ 
tator  had  an  estate  of  a  different  nature  from  that  which 
he  had  when  he  executed  his  will;  for,  by  the  deeds  of 
8th  and  9th  May,  he  took  the  legal  estate  in  the  Portway 
HaU  property,  which  he  had  not  had  before.  [Bayley^ 
Bw — You  contend  that  the  use  was  not  executed  in  the 
trustee,  but  in  the  testator,  by  the  deeds  of  8th  and  9th 
MayJ]  Yes.  By  those  deeds  the  legal  estate,  which  he 
had  not  before,  was  vested  in  the  testator  as  to  the  Port'^ 
way  HaU  estate;  and,  as  to  Nimmings,  he  had  the  reversion 
of  a  term  in  a  different  person,  and  on  different  trusts; 
and,  therefore,'  after  the  execution  of  these  deeds,  and  be** 

(tf)3Atk.47l. 
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Mxch.af  puas,  fore  the  execution  of  the  latter  deeds,  he  had  not  the  same 

^^^^..^^J^^    estate  and  interest  as  before,  but  an  estate  differently  mo-^ 

Johnson      dified ;  and  the  will  was,  therefore,  revoked.   Williams  v* 

Johnson.      Owen  (a),  Brydges  V.  Duchess  of  Chandos  (ft),  Harmood 

V.  Oglander  (c). 

[Bat/ley t  B. — There  is  this  difficulty;  the  testator  had 
only  an  equity  of  redemption  in  the  PariiMy  Hall  pro- 
perty. The  rule  in  a  Court  of  law  as  to  revocation  is  dif* 
ferent  from  that  which  prevails  in  a  Court  of  equity.  In 
equity,  a  mortgage  is  held  a  revocation  pro  ianto  only. 
Therefore,  we  ought  to  indorse  upon  this  posiea,  that  we 
have  not  considered  the  question  as  to  the  Partway  Hall 
property.  Then,  with  respect  to  NimmingSf  there  is  the 
same  reversion  since  as  before  the  mortgages,  they  being 
merely  an  assignment  of  the  same  term.  Lord  LyndAursi^ 
C.  B. — The  termor  assigns  it,  it  is  the  same  term.] 

Lord  Lyndhurst,  C.  B* — We  are  of  opinion  that  the 
will  was  duly  executed.  Then,  as  to  the  second  point, 
with  respect  to  Portway  Hall^  that  being  only  an  equita- 
ble estate,  we  forbear  saying  any  thing.  As  to  the  Nim^ 
mings  estate,  we  think  the  will  is  not  revoked;  because 
the  reversion  is  the  same  that  the  testator  originally  had 
at  the  time  he  executed  his  will,  the  mortgages  having 
only  assigned  the  residue  of  the  same  term  of  five  hundred 
years. 

The  learned  Baron  who  tried  the  issues  gave  the  fol- 
lowing certificate : — 

I  certify  that  the  issues  within  contained  came  on  for 
trial  before  me  at  the  Sittings  for  Middlesex  after  Trinity 
Term,  1832,  when  I  directed  the  jury  to  find  a  verdict  for 
the  plaintiffs  on  the  first  and  second  issues,  subject  to  the 
opinion  of  the  Court  of  Exchequer  as  to  the  execution  of 

(a)  2  Ves.  jun.  599.  (b)  Id.  4 1  ?.  (c)  6  Ves.  jun.  199. 
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ibe  will  of  William  Eagles  Johnson,  the  testator  witliin  Exch.  of  Piea$, 

1832. 
namedy  and  as  to  whether  the  said  will  was  revoked  by  "  ^ 

the  deeds  mentioned  in  the  second  count  of  the  declara-  Johnson 
tiom  And  I  further  certify^that  the  Court  o(  Exchequer,  joiiNk)N. 
after  argument,  were  of  opinion  that  the  will  in  question 
was  duly  executed^  and  ordered  the  verdict  to  be  entered 
for  the  plaintiffs  on  the  first  issue;  and  that  the  Court 
were  also  of  opinion  that  the  deeds  above  referred  to  did 
not  operate  as  a  revocation  of  the  said  will,  so  far  as  re- 
gards certain  closes  called  Nimmings,  being  part  of  the 
property  referred  to  by  the  second  count  of  the  declara- 
tion»  and  therefore  directed  the  verdict  to  be  entered  for 
the  plaintiffs  on  the  second  issue  also  as  to  those  closes; 
but  it  appearing  that  the  testator  was  entitled  to  an  equi- 
table estate  only  in  the  freehold  mansion  and  lands,  called 
Partway  HaU^  being  the  residue  of  the  property  referred 
to  by  the  second  count  of  the  declaration,  the  Court  de- 
dined  giving  any  opinion  whether  the  deeds  operated  as 
a  revocation  of  the  will  as  to  that  part  of  the  testator's 
property,  conceiving  it  to  be  a  question  more  properly 
cognizable  in  a  Court  of  equity. 

J.  Bayley 


In  the  Matter  of  the  Estate  and  Effects  of  Catherine       Reventu, 
Cholmondeley,  deceased. 

JLHE    usual   order  had   been   obtained   in  this  matter  By  the  marriage 
against  The  Earl  of  Romney  and  Lord  Braybrooke,  the  M^^fe^'  ""^ 
administrators  with  the  will  annexed  of  Mrs.  Cholmondc-  20,0001.  was 

vested  in  D,,  B, 
and  F,,  upon 
trust,  to  pay  the 
dividends  to  Sir  P.  F.  for  life,  and  after  bis  death  to  Mr.  C.  for  bis  life,  with  remainder  to  Mrs.  C, 
for  her  life,  and  with  a  power  of  appointment  amongst  her  children,  in  case  there  should  be  any; 
and,  in  de&ult  of  issue,  to  such  persons  as  she  should  by  will  appoint,  in  case  she  died  in  her 
husband's  lifetime,  or  by  deed  or  will,  in  case  she  should  survive  her  husband;  and  in  default  of 
appointment,  amongst  her  next  of  kin.  Mrs.  C.  died  in  her  husband'4  lifetime,  having,  by  her 
vHlI,  appointed  this  sum  of  20,000/.  to  certain  persons  mentioned  in  her  vtiiXif-Held,  that  legacy 
doty  wa4  payable  on  the  20,000^. 
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lieL-enve,       l^!/f  the  tcstatrix,  and  Mr.  Alexander  Baring,  Mr.  Fran- 

^ _^     ^     cis,  and  Mr.  Arbui/mot,  the  trustees  for  the  execution  of 

In  the  Matter  of  the  wiU^  for  not  accounting  for  legacy  duties. 
"^LEx.^°^  The  order  was  obtained  on  an  affidavit,  which  stated, 
that  administration  with  the  will  and  codicil  annexed  of 
Mrs.  CholmondeUfj^  had  been  granted  to  the  Earl  of 
Momney  and  Lord  Braybrooke,  the  executors  of  the  will 
of  George  James  Cbolmondeley,  Esq.,  deceased,  who  was 
the  husband  and  sole  executor  named  in  the  will  of  the 
said  Mrs.  C/wlmondeley,  and  who  had  survived  his  wife, 
and  died  without  proving  the  will. 

The  affidavit  then  set  out  the  will  of  Catherine  Cbol- 
mondeley,  as  follows: — 

This  is  the  last  will  and  testament  of  me,  Catherine 
Cbolmondeley.  Whereas^  I  am,  by  my  marriage  settle- 
ment, empowered,  in  circumstances  therein  described,  to 
dispose  of  the  sum  of  ^0,000/.  I  hereby  give,  subject  to 
the  provisions  of  the  settlement,  one  moiety  thereof  to 
my  beloved  husband,  and  direct  the  other  moiety  to  be 
distributed  as  follows:  To  my  niece  Mary  Eliaabeth 
Johnson,  4000/.,  to  my  niece  Catherine  Johnson,  1000/./ 
and  further,  I  bequeath  the  sum  of  5000/.  to  John  Willing 
fVarren,  Esq.,  and  John  Anger  stein,  of  Cumberland  Place, 
Esq.,  In  trust,  that  they  pay  the  annual  proceeds  thereof, 
in  moieties,  to  my  brother  and  bis  vrife  EUxa,  during  their 
respective  lives,  the  portion  of  the  latter  to  be  received 
and  enjoyed  by  ber  independently  of  my  brother  or  of 
any  other  husband  with  whom  she  may  hereafter  marry. 
And  further,  that,  on  the  death  of  either  my  brother  or 
his  wife  Eliza^  his  or  her  moiety  shall  be  paid  to  the  sur- 
vivor during  his  or  her  life,  to  be  held  by  them  respec- 
tively, in  like  manner  as  their  original  moieties ;  and  that, 
at  the  death  of  such  survivor,  they  my  said  trustees  divide 
the  capital  of  the  said  5000/.  between  such  of  the  daugh- 
ters of  my  said  brother  and  his  wife  Eliza,  as  shall  be 
living,  the  share  of  each  to  be  paid  to  her  on  her  coming 
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of  age,  or  being  married  with  consent   of  guardians;       ^^^' 

and  the  shares  of  such  as  may  die  under  age  and  unmar-     v ,11^ 

ried,  to  be  added  to  the  shares  of  the  survivors,  and  be  in  the  Matter  of 
.considered  as  part  of  their  original  shares;  and  if  it  shall  ley. 
eventually  happen  that  any  part  of  the  last-mentioned 
moiety  of  the  said  20,000/.  shall  not  be  herein  disposed  of, 
I  give  the  same,  together  with  all  other  property  which 
may  be  mine,  either  in  possession  or  reversion,  to  my  be- 
loved husband,  whom  I  constitute  my  residuary  legatee 
and  sole  executor.  Catherine  Cholmondeley. 

13th  Nov.  1820  . 

i  Katherine  Dunkit^ld. 
Witness,     ^j  jj^y^  Dunkinfieldr 

The  affidavit  then  set  out  the  codicil  to  the  will  of  Mrs. 
Cholmondeley  as  follows: — 

'*  Codicil  to  my  will. — Whereas,  by  the  recent  decease 

of  my  dear  niece,  Catherine  Johnson ,  the  legacy  of  1000/., 

which  I  bequeathed  to  her  in  my  will,  is  Jbecome  void.    I 

now  direct  that  the  said  1000/.  be  equally  divided  between 

my  dear  sister  Mary  Johnson,  and  my  niece  Mary  Eli- 

zabeth  Johnson.  r^  ai.    •      ^i.  ?       j  i 

Catherine  Cholmondeley^ 

5th  Jpril,  1822;* 

The  affidavit  then  further  stated,  that  the  marriage  set- 
tlement mentioned  in  the  Said  will  of  the  said  Catherine 
Cholmondeley,  was  a  certaiin  indenture,  bearing  date  the 
7th  day  o{  April,  in  the  year  of  our  Lord,  1814,  and  made 
between  Sir  PlUlip  Francis  and  the  said  Catherine  Chol- 
mondeley, by  her  maiden  name  of  Catherine  Francis,  his 
daughter,  of  the  first  part;  the  before  mentioned  George 
James  Cholmondeley,  Esq.,  of  the  second  })art;  and  Alex- 
ander Baring,  Esq.,  Philip  Francis,  Esq.,  the  Right 
Honorable  George  James  Earl  of  Cholmondeley,  now  de- 
ceased, and  the  Right  Honorable  Charles  Arbuthnot,  of 
the  third  part: — That,  in  the  said  indenture  it  was  recited, 
-that  a  marriage  was  intended  to  be  shortly  had  and  so- 
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^»«e,       lemnized  between  the  said  Catherine  Francis  and  George 

v.^^.^^1.^     James  Cholmondeley^  Esq.,  and  it  was  agreed  by  the 

In  tbe  Matter  ef  parties  to  the  said  indenture,  that  the  said  Alexander 

CHOLMONDE-        -n       . 

LEY.  Bartng,  Philip  Francis^  George  James  Earl  of  Cholmon- 

deley,  and  Charles  Arhuihnot^  their  executors,  adminis^ 
trators,  and  assigns,  should  stand  and  be  possessed  of  th6 
sum  of  ^0,000/.  in  the  said  indenture  mentioned,  and  the 
interest  thereafter  to  accrue  due  thereon,  upon  certain 
trusts  in  the  said  indenture  mentioned,  for  the  benefit  of 
the  said  Sir  Philip  Francis,  during  his  life,  and  from  and 
afler  his  decease,  for  the  benefit  of  the  said  George  James 
Cholmondeletfi  during  his  life;  and  from  and  after  the 
decease  of  the  survivor  of  them  the  said  Sir  Philip  Fran-- 
cis  and  George  James  Cholmondelet/,  for  the  benefit  of 
the  said  Catherine  Francis,  during  her  life,  and  from  and 
after  the  decease  of  the  survivor  of  them,  the  said  Sir 
Philip  Francis f  George  James  Cholmondeley,  and  Cathe^ 
rine  Francis,  Upon  certain  trusts  in  the  said  indenture 
mentioned,  for  the  benefit  of  the  issue  of  the  said  then  in- 
tended marriage,  in  case  there  should  be  any  such  issue. 

And  it  was  by  the  said  indenture  agreed  and  declared 
l>etween  the  parties  thereto,  that  in  case  there  should  be 
no  child  of  the  said  George  James  Chotmondeley,  by  the 
said  Catherine  Francis,  bis  then  intended  wife,  or  ill  case 
there  should  be  no  child  who  should  arrive  at  the  age  of 
twenty-one  years,  or  be  married  if  a  daughter,  then  and  in 
such  case  the  said  Alexander  Baring,  Philip  Francis 
George  James  Earl  of  Cholmondeley,  htkd  Charles  Arbuth" 
not,  their  or  his  executors,  administrators,  and  assigns, 
should  stand  possessed  of  and  interested  in  the  whole  of  the 
said  sum  of  ^,000/.,  upon  and  for  such  trusts,  intents  and 
purposes,  and  subject  to  such  powers,  provisoes,  condi- 
tions, and  declarations,  as  the  said  Catherine  Francis, 
notwithstanding  coverture,  during  the  joint  lives  of  herself 
and  the  said  George  James  Cholmondeley,  by  her  last 
will  and  testament  in  writing,  or  any  testamentary  instru- 
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•ment  or  appointment  in  the  nature  of  a  will,  or  any  cocli-  ^^^J^' 
cil  or  codicils  thereto,  to  be  by  her  signed  and  published,  v^..^^ZL^ 
respectively,  in  the  presence  of,  and  to  be  attested  by  in  theMitterof 
two  or  more  credible  witnesses,  or  as  the  said  Catherine  ley. 
Francis,  in  the  event  of  her  surviving  the  said  George 
James  Cholmondeley,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  with  or  without  power  of  revoca- 
tion and  new  appointment,  to  be  by  her,  after  the  decease 
of  the  said  George  James  Cholmondeley^  sealed  and  de- 
livered in  the  presence  of,  and  to  be  attested  by  two  or 
more  credible  witnesses,  or  by  her  last  will  and  testament, 
or  appointment  in  the  nature  of  a  will,  or  any  codicil  or 
codicils  thereto,  to  be  by  her  signed  and  published  re- 
spectively, in  the  presence  of,  and  to  be  attested  by  the 
like  number  of  credible  witnesses,  should  direct  or  ap- 
point: And,  in  default  of  any  such  direction  or  appoint- 
ment, and  so  far  as  any  such  direction  or  appointment 
should  not  extend,  it  was  thereby  declared  and  agreed, 
that  the  said  Alexander  Barings  Philip  Francis,  George 
Jamem  Earl  of  Cholmondeley,  and  Charles  Arbuthnot, 
their  executors,  administrators,  and  assigns,  should  stand 
possessed  of  and  interested  in  the  whole  of  the  aforesaid 
sum  of  S0,000/.,  and  the  interest  or  annual  proceeds  there- 
of.  In  trust  for  such  person  or  persons  as  would,  at  the 
decease  of  the  said  Catherine  Francis,  be  entitled  to  her 
personal  estate  as  her  next  of  kin,  according  to  the  sta- 
tutes for  the  distribution  of  the  personal  estate  of  persons 
dying  intestate,  if  the  said  Catherine  Francis  had  died  in- 
testate and  without  having  been  married. 

The  affidavit  further  stated,  that  the  said  sum  of 20,000/. 
was,  previous  to  the  execution  of  the  said  indenture,  the 
property  of  the  said  Sir  Philip  Francis,  the  father  of  the 
•said  Catherine  Francis  f  and  that  shortly  after  the  execu- 
tion of  the  said  indenture,  a  marriage  was  duly  solemnized 
between  the  said  George  James  Cholmondeley  and  Cathe- 
rine Francis;  and  that  there  never  was  any  child  of  the  said 
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iteveiwe,       marriage,  and  that  the  said  Catherine  Cholmondeky  in  her 
V      J"  ^    lifetime  duly  made  the  will  and  codicil  thereinbefore  set 
In  the  Matter  of  forth,  and  somc  time  after  making  the  same  departed  this 
.  LEY.         life,  leaving  the  said  George  James  Cholmondeley  her  sur- 
viving; and  that  the  said  George  James  C/iolmondeley 
died  on  or  about  the  5th  day  of  November,  in  the  year  of 
our  Lord,  1830. 

Temple  and  P.  H.  Abbott,  for  the  administrators  with 
the  will  annexed  of  Mrs.  Cholmondeley. 

The  claim  here  made  by  the  Crown  respects  a  legacy, 
if  it  is  to  be  so  termed,  or  an  appointment  to  pay  to  certain 
individuals  a  sum  of  20,000/.  The  question  in  this  case 
arises  under  the  third  schedule  of  the  55th  George  3| 
c.  184*;  and  the  distinction  between  tb^t  act  and  the  pre- 
vious  acts  is  most  material  in  the  consideration  of  this 
question,  because  there  is  less  difficulty  in  contending  with 
the  construction  to  be  given  to  the  terms  of  the  exist- 
ing act  of  Parliament,  than  to  the  terms  of  the  previous 
acts.  By  the  present  act,  the  legacy  duty  is  made  charge- 
able in  the  following  terms: — "  For  every  legacy,  specific 
or  pecuniary,  or  of  any  other  description,  of  the  amount  or 
value  of  20/.  or  upwards,  given  by  any  will  or  testamentary 
instrument  of  any  person,  who  shall  have  died  af^er  the 
5th  oi  April,  |805,  either  out  of  his  or  her  personal  or 
moveable  estate,  or  out  of  or  charged  upon  his  or  her  real 
or  heritable  estate,  or  out  of  any  monies  to  arise  by  the 
sale,  mortgage,  or  other  disposition  of  his  or  her  real  or 
heritable  estate,  or  any  part  thereof,  and  which  shall  be 
paid,  delivered,  retained,  satisfied,  or  discharged,  after  the 
31st  August,  1815."  This  is  the  clause  of  the  act  to  which 
the  attention  of  the  Coprt  is  to  be  directed;  and  it  is  clear, 
that  if  this  is  a  disposition  by  will,  or  testame^nt,  of  Mrs. 
Cholmondeleys  personal  estate,  it  is  within  that  clause  of 
the  act.  But  it  is  conceived  that  this  is  not  a  disposi- 
tion of  the  personal  estate  of  Mrs.  Cholmondeley,  and 
that  upon  the  terms  of  this  act  no  duty  is  chargeable. 
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becaose  h  is  not  her  personal  estate*     Firsts  it  was  not       Revenue^ 

personal  estate  applicable  to  the  payment  of  Mrs,  ChoU  ^ 

mondeletit  debts.     It  was  not  assets  either  legal  or  equit-  1"  i*>e  Matter  of 
1.1     *.       1  »      1  .  111.  .        Cholmonde* 

able  for  that  purpose.    In  this  case  the  legal  interest  was  m         ley. 

the  trustees  of  the  settlement,  and  the  appointees  took  under 
the  settlement,  and  not  under  the  will  of  Mrs.  Cholmonde- 
ley.  In  the  former  act,  the  45  Geo.  8,  c*  38^  which  was 
the  antecedent  Stamp  Act,  there  was  a  provision  very  dif- 
ferent from  the  present.  The  4th  section  enacts — "  That 
every  gift  by  any  will  or  testamentary  instrument  of  any 
person  dying  after  the  passing  of  this  act,  which^  by  virtue 
of  any  such  will  or  testamentary  rastrument,  shallhave  effect 
or  be  satisfied  out  of  the  jpersonal  estate  of  such  person  so 
dying,  or  out  of  any  personal  estate  which  such  person 
shall  have  power  to  dispose  of  as  he  or  she  shall  think  fit, 
or  which  shall  have  been  charged  upon  or  made  payable 
out  of  any  real  estate,  or  be  directed  to  be  satisfied  out  of 
any  monies  to  arise  by  the  sale  of  any  real  estate  of  the 
person  so  dying,  or  which  such  person  may  have  power  to 
dispose  of,  whether  the  same  shall  be  given  by  way  of  an- 
nuity, or  in  any  other  form,  shall  be  liable  to  duty  as 
a  legacy.*'  If  that  act  had  remained  in  exbtence,  this 
would  have  been  a  very  difficult  case  to  contend  with :  but 
the  55  Geo,  3,  repeals  altogether  the  duties  granted  by  the 
forty-fifth,  and  confines  the  duty  in  respect  of  legacies 
strictly  in  terms  to  legacies  payable  out  of  the  personal  es- 
tate of  the  testatrix. 

With  reference,  however,  to  the  forty-fifth  of  Geo.  y,  it 
should*  be  observed,  that  it  was  plainly  the  intention  of  the 
Legislature  by  that  act  to  prevent  a  fraudulent  testamen- 
tary gift,  in  the  form  and  under  the  semblance  of  an  a^i- 
pointment,  and  to  apply  to  cases  in  which  persons  might 
put  their  property  into  trust,  reserving  to  themselves  the 
power  of  absolute  appointment,  to  avoid  the  consequence 
of  doing  it  as  a  mere  testamentary  disposition.  If,  therefore, 
this  case  even  turned  on  that  act  of  Parliament,  it  is  sub- 
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R^uft       mitted,  that,  as  this  arises  on  a  settlement  (and  not  unde^ 
^^^^^,1^^     the  will  of  the  party  by  whom  the  power  of  appointment 
In  the  Matter  of  ^as  Created),  and  the  money  having  been  vested  in  trus- 
LLT.         tees  for  other  purposes  than  those  contemplated  m  the  act, 
and  to  protect  Mrs.  Cholmondeley  against  particular  par- 
ties and  interests,  it  would  not  be  within  the  mischief  con- 
templated by  the  45th  Geo.  3,  and  the  legacy  duty  would 
not  have  been  payable  under  that  statute. 

Then  the  question  resolves  itself  into  this — Does  a  power 
of  appointment  of  this  nature  give  to  the  party  in  whom 
the  power  of  appoinimeni  is  vested,  such  an  absolute  in- 
terest in  the  property  to  be  dealt  with  as  to  constitute  it  in 
point  of  law  her  personal  estate  ?  There  is  a  well-known 
distinction  with  regard  to  powers  of  appointment  of  pro- 
perty of  this  kind — If  property  is  given  to  trustees  for  such 
purposes  as  ^*  shall  by  deed  or  will  appoint,  that  is  consi^^ 
dered  as  vesting  in  A.  an  absolute  property  in  the  fund; 
and  there,  if  the  power  of  appointment  is  exercised,  it 
would  be,  in  the  hands  of  the  appointees,  applicable  to  the 
purposes  to  which  the  personal  estate  of  the  appointor 
would  be  applicable,  that  is,  in  paying  the  creditors;  the 
appointees  being  in  such  case  considered  in  equity  as 
trustees  for  the  creditors  to  the  extent  of  their  claims. 
But  that  does  not  extend  to  a  case  of  this  kind;  for, 
where  it  is  given  to  A,  for  life,  then  to  B.  for  life,  with 
remainder  to  C  for  life,  with  remainder  to  such  persons 
as  B.  shall  appoint,  there  it  is  considered  not  as  absolute 
property,  subject  to  the  demands  of  the  creditors,  but  as 
property  subject  to  a  mere  trust  to  be  executed  by  the  ap-  . 
pointor«  and  not  at  all  connected  with,  or  to  be  considered 
as  his  personal  estate.  That  doctrine  is  recognised  in  Brad' 
ley  V.  Wesicott  (a).  That  was  a  case  in  which  the  property 
was  given  to  the  sole  use  of  the  testator's  wife  for  life,  and 
at  her  full,  free,  and  absolute  disposal.     That  was  not  so 

(a)  13Vesey,445. 
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strong  a  case  as  this ;  because  here  there  is  an  interven-       Rwenw, 

1832. 
ing  estate;  and,  in  fact»  Mrs.  Cholmondeley  never  had  any  -> 

interest  whatever  during  her  life;  for  the  preceding  life  in  the  Matter  of 

"  •  CUOLMONDB- 

estate  of  the  husband  was  in  existence  up  to  the  time  of  ley. 
her  death,  and  long  after.  In  the  case  of  Bradley  v. 
Wesicoii,  the  wife  had  appointed  simply  all  her  personal 
estate;  and  the  question  was^  whether,  under  that  descrip- 
tion the  funds  that  were  vested  in  the  trustees  on  the  trusts 
mentioned,  subject  to  such  a  general  power,  she  being  the 
only  party  interested,  did  or  did  not  pass.  The  Court 
were  of  opinion  it  did  not  pass.  [Bayley,  B. — What  is 
the  language  of  the  appointment  in  that  case?]  ^*  All  my 
personal  estate**  in  general  terms,  and  '*  all  my  estate  and 
interest  therein.*'  {Bayley^  B.— She  does  not  refer  to  the 
power.  Then  the  will  may  be  operative  exclusively  of  the 
power;  it  does  not  operate  under  the  power  unless  it  re- 
fers to  the  power.]  Where  the  power  is  executed,  the  ap  • 
pointees  will  hold  for  the  benefit  of  the  creditors;  but 
they  do  not  lay  hold  of  it  as  personal  property  of  the  ap- 
pointor, but  as  is  laid  down  by  Sir  John  Leach,  in  Jenney 
V.  Andrews  (a) :  the  creditors  come  into  Court,  and  charge 
the  appointee,  and  say  there  is  a  benefit  given  to  you  which 
ought  to  be  given  to  us.  The  executor  need  not  be  a 
party  to  the  bilL  [Bayley,  B. — Is  there  any  authority  in 
a  Court  of  equity,  that  where  there  is  a  general  power 
of  appointment  which  b  exercised  in  favour  of  particular 
persons,  those  persons  are  bound  to  pay  the  debts  of  the 
appointor?]  Where  there  is  a  general  power,  there  equi- 
ty will  lay  hold  of  it  in  the  bands  of  the  appointee.  Here, 
the  testatrix-  had  no  power  of  giving  the  property  away 
in  her  lifetime,  and  if  she  had  had  issue  the  power  never 
would  have  arisen. 

In  Bradley  v.  fFestcott  (b).  Sir  fV.  Grant  says,  ••  The 
distinction  is  perhaps  slight  which  exists  between  a  gift  for 

(a)  6  Maddock,  264.  {b)  13  Ves.  453. 
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^^f^J^'  life,  with  a  power  of  appointment  superadded,  and  a  gift 
V  ^  '^  to  a  person  indefinitely,  with  a  superadded  power  to  dis- 
In  the^Matter  of  ^q^  ^y  j^gj  ^^  ^{\\^  g^  ^^^^  distinction  is  perfectly  es- 
LEr.  tablished,  that  in  the  latter  case  the  property  vests*  A 
gift  to  A.f  and  to  such  persons  as  he  shall  appoint,  is  ab- 
solute property  in  A.  without  an  appointment ;  but  if  it  is 
to  him  for  life,  and  after  his  death  to  such  person  as  he 
shall  appoint  by  will,  he  must  make  an  appointment  in  or- 
der to  entitle  that  person  to  any  thing.  If  that  distinction 
exists,  it  is  impossible  that  the  power  can  be  executed  by 
the  very  words  by  which  property  is  given.'*  Now,  Sir 
fV.  Grant  there  perfectly  recognises  the  doctrine  contend- 
ed for  on  the  present  occasion,  that,  by  the  description  of 
all  her  personal  property,  it  will  not  pass;  because,  ac- 
cording to  the  rule  of  law,  there  is  a  distinction  between 
that  and  the  personal  property  to  be  so  dealt  with ;  and  in 
this  case  there  is  superadded  to  the  facts  which  existed 
in  the  case  of  Bradley  v.  fFestcoit^  the  material  circum- 
stance, that  the  life-estate  of  the  husband  prevented  the 
wife  from  having  any,  the  remotest,  interest  in  possession 
in  the  fund  in  question.  No  instance  can  be  found  in  which 
a  Court  of  equity,  in  the  administration  of  the  personal  es- 
tate of  a  testator  or  intestate,  has  considered  property  sub- 
ject to  such  an  appointment  as  this  as  a  subject-matter  of 
distribution  as  assets.  The  doctrine  aUudc^  to  in  Brad^ 
ley  V,  Wesicott  is  also  to  be  found  in  the  case  of  Lovell  v. 
Knight  (a).  [Bayley,  B, — The  ultimate  limitation  here  is 
to  Mrs.  Cholmondeley't  next  of  kin.  If  she  made  no  dis^ 
position  of  it,  the  next  of  kin  of  course  would  pay  no  le- 
gacy duty.  Lord  JLyndAurst,  C,  B* — They  would  take 
under  the  settlement]  Yes.  Supposing  no  appointment 
bad  been  made  at  all,  and  this  had  been  a  case  in  which 
the  gift  had  been  to  such  purposes  as  Mrs.  Cholmondeley 
should  appoint,  and^  in  default  of  appointment  to  her  next 

(a)  3  Simons.  275. 
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of  kin ;  on  the  authority  of  the  cases,  Mrs.  Cholmondeleys       Rewnaei 
next  of  km  would  have  been  trustees,  in  the  view  of  a  ^ 

Court  of  equity,  for  the  payment  of  all  the  creditors,  if  it  '"  ^^^  Matter  of 
had  been  necessary;  but  in  this  case  it  is  submitted,  on  {.by. 
the  authority  of  Bradley  v.  WesicoU,  if  Mrs*  Cholmonde" 
ley  had  made  no  appointment,  these  parties  would  have 
taken,  under  the  settlement,  exactly  the  same  as  if  it  had 
been  to  'the  next  of  kin;  to  J.^  B.,  C,  and  2>.,  by  name* 
And  it  cannot  be  denied,  that  if,  instead  of  an  ultimate  re- 
mainder in  default  of  appointment,  it  had  been  to  certain 
persons  designated  by  name,  it  would  have  been  impossible 
to  have  argued  that  those  persons  took  through  a  testa- 
mentary disposition,  as  the  relatives  of  Mrs.  Cholmondc" 
ley;  but  they  would  take  by  the  form  of  the  deed  by 
which  the  property  was  put  in  trust# 

In  the  present  case  the  Crown  has  abandoned  all  claim 
to  the  probate  duty  with  respect  to  this  property;  that  is, 
as  it  is  apprehended,  because  probate  duty  is  payable  only 
on  the  personal  estate  of  the  deceased ;  and  it  is  therefore 
an  admission,  that  it  is  not  strictly,  and  in  point  of  law,  the 
personal  estate  of  the  person  making  the  appointment.  If 
that  be  so,  it  is  incumbent  on  the  counsel  on  the  other  side 
to  shew  some  distinction  which  makes  the  duty  chargeable 
on  a  legacy 9  when  the  property  is  not  chargeable  qui  per- 
sonal estate  with  probate  duty.  They  cannot  prevail  here, 
unless  they  can  shew  some  specific  words  in  this  act  of  Par- 
liament, by  which  it  shall  appear  that  the  legislature  has 
created  some  specific  charge.  But  if  it  be  a  legacy  in  the 
ordinary  terms,  if  it  be  a  legacy  of  her  personal  estate,  it  is 
of  necessity  such  personal  estate,  as,  under  the  previous 
clauses  of  this  act  are  liable  to  probate  duty  as  personal 
estate* 

Lowndes  and  FoUett  for  the  trustees. — The  Crown  has 
no  right  to  call  upon  the  trustees  to  appear  before  the 


Digitized  by 


Google 


I  GO  MICHAELMAS  TERM,  3  WILL.  IV, 

Jievewte,      Court  undcf  any  of  the  acts  in  question.     They  appear 

V ^^J.^    here^  on  the  present  occasion^  by  arrangement;  but  it  is 

In  the  Matter  of  material  to  observe,  that  the  Crown  has  no  power  to  com* 

CBOLKONDE-  ,      ,  _  r»ii  .  ...  ^1 

LEY,  pet  them  to  do  so.  ihere  is  no  provision,  in  any  of  the 
acts  authorizing  the  Crown  to  proceed  against  the  tnia* 
tees  of  a  marriage  settlement,  either  by  rule  to  account, 
by  information,  or  in  any  other  way.  Even  if  this  were 
in  other  respects  a  legacy  liable  to  duty,  within  the  pro- 
visions of  the  legacy  duty  acts,  how  could  the  Crown 
enforce  the  duty.  The  Legislature  having  provided  no 
means  of  recovering  the  duty,  is  a  strong  argument  to 
shew  that  they  did  not  intend  to  impose  the  duty  in  such 
a  case. 

The  authority,  under  which  it  is  supposed  that  the 
Crown  have  the  power  of  calling  upon  the  trustees,  is  the 
42  Geo. 3,  C.99,  8.2,  which  is  as  follows:  "  That  in  every 
case  in  which  any  executor  or  administrator  shall  hot  have 
paid  the  duties  granted  and  payable  upon  or  in  respect 
of  any  legacies,  or  any  personal  estate,  or  any  share  or 
shares  of  any  personal  estate  of  any  persons  dying  intes^ 
tate,  by  and  in  pursuance  of  *  the  act  of  Parliament,*  then 
it  shall  be  lawful  for  his  Majesty's  Court  of  Exchequer, 
upon  application  to  be  made  for  that  purpose  on  behalf 
of  the  commissioners  appointed  for  managing  the  duties 
on  stamped  vellum,  parchment,  or  paper,  on  such  affidavit 
or  affidavits  as  to  the  said  Court  shall  appear  to  be  suffi* 
cient,  to  grant  a  rule,  requiring  such  executor  or  adminis^ 
traior  to  shew  cause  why  he,  she,  or  they  should  not  deliver 
to  the  said  commissioners  an  account,  upon  oath,  of  all  the 
legacies,  or  of  the  personal  property,  respectively  paid,  or 
to  be  paid  or  administered  by  him,  her,  or  them,  as  the 
case  may  be,  and  why  the  duties  on  any  such  legacies, 
or  any  shares,  or  residue  of  any  such  personal  estate,  have 
not  been  paid,  or  should  not  forthwith  be  paid,  according 
to  law/'  That  provision  gives  power  to  call  upon  the 
executors  or  adminisirators  only,  to  account.     It  is  clear 
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that  there  is  no  power  to  compel  such  trustees  as  these  to       ^^^'^''' 
come  m  to  account.  ^ — .^JH^ 

By  the  36  Geo.  3,  c.52,  s.  5,  "  in  order  that  all  persons  ^choImoITe^ 
may  be  enabled  to  take  receipts  and  discharges,  on  the  pay-  ley. 
ment  or  satisfaction  of  any  legacy,  or  residue  of  any  per- 
sonal estate,  or  any  part  thereof,*' the  commissioners  of 
stamp  duties  are  directed  from  time  to  time  to  provide 
sufficient  quantities  of  paper  adapted  for  such  receipts  or 
discharges,  and  to  cause  to  be  printed  thereon  the  form 
of  words  in  the  schedule  annexed.  Now  the  schedule 
gives  the  following  form: — 

**  Form  to  be  used  by  the  commissioners  of  the  stamp 
duties  in  providing  blank  forms  for  receipts  and  discharges 
given  under  this  act. — Stamp  Office. — On  account  of  the 

personal  estate  of deceased.     Received  the day 

of the  above  balance  in  [full  or  part,  as  the  case  may 

6e]  of  my  [legacy,  or  share,  as  the  case  may  be]  out  of  the 
personal  estate  above  mentioned."  So  that,  according  to 
the  form  of  the  receipt,  it  is  a  receipt  for  a  legacy  receiv- 
ed out  of  the  personal  estate  of  the  party  dying. 

Then  the  sixth  section  of  that  act  is  in  these  terms — 
**  And  be  it  further  enacted,  that  the  duties  hereby  im- 
posed shall,  in  all  cases  in  which  it  is  not  hereby  otherwise 
provided,  be  accounted  for,  answered,  and  paid,  by  the 
person  or  persons  having  or  taking  the  burthen  of  the  exe* 
eution  of  the  will,  or  other  testamentary  instrument,  or  t/te 
administration  of  the  personal  estate  of  any  person  de- 
ceiued^uipon  retainer  for  his,  her,  or  their  own  benefit,  or  for 
the  benefit  of  any  other  person  or  persons,  of  any  legacy, 
or  any  part  of  any  legacy,  or  of  .the  residue  of  any  per- 
sonal estate,  or  any  part  of  such  residue,  which  he,  she, 
or  they  shall  be  entitled  so  to  retain,  either  in  his,  her,  or 
their  own  right,  or  in  the  right,  or  for  the  benefit,  of  any 
other  person  or  persons;  and  also  upon  delivery,  pay- 
ment, or  other  satisfaction  or  discharge  whatsoever  of 
any  legacy,  or  any  part  of  any  legacy,  or  of  the  residue 

VOL.  I.  M 
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Revenue,       of  any  personal  estate,  or  any  part  of  such  residue,  to 

s >     which  any  other  person  or  persons  shall  be  entitled."     So 

In  the  Matter  of  that  the  pcrsons  to  pay  the  legacy  duty  are  those  persons 
LEY.  taking  upon  themselves  the  burthen  of  the  administration 
of  the  will,  and  having  power  out  of  that  either  to  retain  or 
pay  the  duty.  What  persons,  then,  are  there  before  the 
Court  within  the  description  in  the  sixth  section?  They 
are  to  be  the  persons  who  have  taken  upon  themselves 
the  burthen  of  the  will.  In  the  present  case,  the  executors 
of  the  husband  had  no  power  to  retain  or  pay.  There- 
fore, they  cannot  be  the  persons  who  are  mentioned  in 
this  act;  for  they  cannot  retain  or  pay  it;  and  it  is  out  of 
that  payment  or  retainer  that  the  legacy  duty  is  payable. 
Then,  with  regard  to  the  trustees  under  the  settlement^ 
acting  under  its  directions,  it  is  clear  that  they  cannot  be 
brought  under  the  provisions  of  the  act.  If  the  Attorney- 
General  files  an  infcnrmation  against  them»  they  have  a 
right  to  come  into  this  Court,  and  ask  by  what  authority 
they  are  so  brought  here,  the  act  designating  the  persons 
against  whom  the  Crown  is  to  have  its  remedy,  and  the  trus- 
tees under  this  settlement  not  falling  within  that  provision. 

The  45  Qeo/i  was  the  first  act  of  Parliament  which  im- 
posed a  legacy  duty  on  legacies  charged  on  real  estate. 
Then  it  became  necessary  for  the  legislature  to  make  a 
new  provision  as  to  persons  against  whom  the  duty  could 
be  recovered.  Therefore,  they  make  a  new  provision, 
making  the  trustees  of  real  estate,  who  have  power  over 
the  money,  liable  for  the  duty.  It  was  recently  decided  in 
this  Court,  in  the  case  of  The  Attorney- General  v.  Jaek^ 
eon  (a),  that  the  trustees  mentioned  in  that  act  of  Parlia- 
ment must  be  trustees  having  power  over  the  fimd,  trus- 
tees having  power  to  retain.  In  the  d5  Geo>  S,  the  act  of 
Parliament  under  which  the  Crown  is  seeking  to  reoover 
the  duty,  there  is  no  such  provision. 

(a)  2Cr.&J.101, 
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By  the  schedule  to  that  act  it  is  clear >  that  the  case  now       ^t^lV* 

before  the  Court  does  not  come  within  it.     It  is — "  For     v ^-L^ 

every  legacy,  specific  or  pecuniary,  or  of  any  other  descrip-  In  theMaiur^o 
tion,  of  the  anK>unt  or  value  of  20/.  or  upwards,  given  by  ley. 
any  will  or  testamentary  faistrument  of  any  person  who 
shall  have  died  after  the  5th  of  April,  1803,  either  out  of 
his  or  her  personal  or  moveable  estate,  or  out  of  or  charged 
upon  his  or  her  real  or  heritable  estate,  or  out  of  any  mo- 
nies to  arise  by  the  sale,  mortgage,  or  other  disposition  of 
his  or  her  real  or  heritable  estate,  or  any  part  thereof,  and 
which  ehaH  be  pald^  delivered,  retained,  satisfied,  or  dis- 
charged after  the  81st  August,  1815."  It  is  quite  clear,  that 
the  disposition  in  question  does  not  fall  within  this  schedule ; 
for  it  Hinot  a  disposition  out  of  Mrs.  Cholmondeley^s  personal 
or  moveable  estate,  nor  is  it  ehargeable  on  her  real  estate. 
Supposing,  then,  that  the  Crown  could  have  reeovered  thi^ 
duty  under  the  former  acts,  still  it  is  submitted  that  the 
duty  is  not  payable  under  the  55  Geo.  d.  [Lord  LyndhmsU 
C.  B. — The  duties  imposed  by  the  46  Oeo.  8,  are  re- 
pealed; and  the  words  which  might  have  imposed  a  duty 
in  a  ease  like  the  present  are  omitted  in  the  .55  O^o.  8.} 
The  duties  are  repealed,  and  there  is  a  new  schedule,  and 
(he  foriAer  wof ds  applicable  to  the  present  ease  are  omit- 
ted. [Lord  Ljfndhmr$i,  C-  R — May  they  not  have  been 
omitted  from  the  supposition  that  they  are  unnecessary;  that 
the  other  words  which  remained  were  sufficiently  strong  to 
import  the  same  thing?]  ft  is  clear  that  this  case  does  iwt 
come  within  the  ytwds  ot  the  55  Geo.  S*  That  act  can- 
not apply  to  an  Instrument  of  this  nature,  which  is  merely 
the  execution  of  a  power;  for  the  will  is  not  the  instrument 
mide*  which  the  property  is  taken.  It  is  under  the  mar- 
riage settlement  that  the  ttroney  gets  into  the  hands  of  the 
persons  designated  by  Mf B.Chelmondeley. 

It  is  submitted,  therefore,  that  the  Crown  h  not  entitle<l 
to  legacy  duty  on  this  funtl,  which  passes,  not  by  a  testa- 
meotary  gift,  but  under  a  marriage  settlement;  the  legis- 
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^832^'       lature  having  provided  no  mode  of  enforcing  such  duty, 

V ^.^.^     and  the  schedule  of  the  55  Geo.  S,  containing  no  descrip- 

'cholmonde^^  **^"  apphcable  to  this  case* 

LET. 

The  Solicitor' General,  Amos,  and  Sir  George  Grey,  for 
the  Crown. — The  question  is,  whether  the  sums  given  by 
this  testamentary  instrument,  executed  by  the  late  Mrs. 
Cholmondeley,  are  legacies  within  the  meaning  of  this  act 
of  Parliament.  It  is  admitted,  that  the  Crown  can  have  no 
claim,  unless  it  appear  that  this  is  a  testamentary  instru- 
ment of  the  nature  which  the  statute  requires;  and  the 
next  question  will  be,  supposing  this  is  a  testamentary  in- 
strument, whether  it  is  to  be  considered  to  be  a  will  giving 
a  part  of  the  property;  or  whether  it  is  to  be  considered 
to  be  an  execution  of  a  power  of  appointment,  which  the 
statutes  allude  to;  which,  if  it  is,  it  is  just  as  good  for  this 
purpose  as  if  it  were  a  testamentary  instrument  in  the 
strictest  sense  of  the  word. 

A  distinction  has  been  taken  between  that  which  is  the 
property  of  the  testator,  and  that  which  is  not.  But  the 
statute  36  Geo.  3,  clearly  imposes  a  duty  upon  property, 
which,  taken  per  se,  is  not  the  personal  estate  of  the  testa- 
tor; and  under  an  instrument,  which,  taken  per  se,  is  not 
by  general  law  merely  the  will  of  the  testator.  This  act  is 
quite  in  force  with  respect  to  the  body  of  the  act,  though 
varied  in  respect  of  the  schedule  of  duties.  And  it  is  sub- 
mitted that  those  words,  so  much  relied  on,  to  be  found  in 
the  schedule  of  the  55  Geo.  3,  ought  not  to  have  such  a  li- 
mited interpretation  as  to  exempt  the  sums  given  by  this 
testamentary  instrument  from  duty.  The  36  Geo.  3,  c.  52, 
8. 2,  imposes  duties  on  legacies  in  these  words : — '^  Be  it  fur- 
ther enacted,  that  upon  every  legacy,  specific  or  pecuniary, 
or  of  any  other  description,  of  the  amount  or  value  of  20^ 
or  more,  given  by  any  will  or  testamentary  instrument  of 
any  person  who  shall  die  after  the  passing  of  this  act,  out 
of  the  personal  estate  of  the  person  so  dying,  and  also  upon 
the  clear  residue  and  upon  every  part  of  the  clear  residue 
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of  the  personal  estate  of  every  person  who  shall  so  die,  ^^^' 
whether  testate  or  intestate,  and  leave  personal  estate  of  v— l^Zi— ^ 
the  clear  yearly  value  of  100^  or  upwards,  which  shall  re-  'choImondb!^ 
main  after  deducting  debts,  funeral  expenses,  and  other  X'Et. 
charges,  and  specific  and  pecuniary  legacies  (if  any),  whe- 
ther the  title  to  such  residue,  &c."  The  words  which  fol- 
low are  not  material,  but  the  legacy  is  described  as  being 
paid  out  of  the  personal  estate  of  the  person  dying;  and, 
at  the  end  of  that  section,  there  are  exemptions  in  favour  of 
legacies  in  certain  cases,  by  the  husband  to  the  wife,  or  the 
wife  to  the  husband,  or  any  of  the  Royal  Family.  The 
enacting  clause  of  this  act  imposes  the  duty  in  precisely 
the  same  terms  as  the  schedule  of  the  55  Geo.  3.  Now  the 
seventh  section  of  the  S6  Geo.  3,  c.  52,  explains  more  fully 
upon  what  legacies  the  duty  is  intended  to  be  imposed, 
and  is  a  legislative  exposition  of  the  meaning  of  the  words 
'legacies  out  of  the  personal  estate,'  which  had  been  used 
in  the  second  section.  The  seventh  section  explains  that 
the  legacies  intended  to  be  made  subject  to  the  duty,  are 
not  only  those  which  are  payable  out  of  the  personal  es- 
tate, strictly  so  called,  of  the  person  dying,  but  those  which 
are  payable  out  of  the  personal  estate  of  which  the  party 
had  the  power  to  dispose.  In  all  the  schedules  which  have 
been  introduced  into  the  various  acts,  the  legacy  is  stated 
as  payable  out  of  the  personal  estate  of  the  party  so  dying, 
and  must  be  understood  in  all  of  them  in  the  sense  in 
which  it  is  explained  in  the  seventh  section  of  the  36  Geo. 
3.  In  this  sense  it  must  be  understood  in  the  schedule  of 
the  55  Geo.  3.  [Bayley,  B.— The  44  Geo.  3,  c.98,  im- 
posed  a  duty  in  this  manner — "  Legacy,  specific  or  pecu- 
niary, or  of  any  other  description,  of  the  amount  or  value 
of  SO/,  or  more,  given  by  any  will  or  testamentary  instru- 
ment of  any  person  out  of  his  or  her  personal  estate." 
That  contains  one  of  the  branches,  but  not  both ;  the  one 
being,  out  of  his  or  her  personal  estate,  the  other,  out  of  any 
personal  estate  over  which  he  has  the  power  of  disposition.] 
The  general  description  did  in  fact  include  legacies  out  of  the 
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Revenue,      personal  estatei  over  which  the  party  had  a  power  of  dis- 
V  ,,     "'  ^     position.    The  seventh  section  does  not  make  a  new  enact- 
in  the  Matter  of  ment^  but  Only  defines  what  is  meant  by  the  words  '  not 
LEY.  only  the  personal  estate  of  the  party»  but  that  over  which 

he  had  a  power  of  disposition/  The  seventh  section  de« 
fines  what  is  meant  by  the  terms  in  the  second  section* 
The  clause  at  the  end  of  the  second  sectioQ^  exempting  a 
legacy  from  a  wife  to  her  husband  from  the  duties,  appears 
to  confirm  the  view  taken  of  the  36  G^.  3.  A  wife  couU 
leave  the  legacy  only  by  means  of  a  power;  and  it  b  deari 
therefore,  that  the  legacy  left  by  a  wife  to  her  husband 
would  have  been  liable  to  duty  but  for  that  clause;  and 
that  the  act,  therefore,  included  legacies  left  by  virtue  of 
a  power,  that  it  included  legacies  left  by  married  women 
under  a  power.  In  the  schedule  to  the  &5  Geo.  3»  we  find 
precisely  the  same  exemption. — *'  Legacies  and  residues, 
or  shares  of  residue,  of  any  such  estate  or  effects  as  afore-^ 
said,  given  or  devolving  to  or  for  the  benefit  of  the  bus* 
band  or  wife  of  the  deceased,  or  to  or  for  the  benefit  of 
the  Royal  Family."  [Bayley^  B. — That  may  mean  a  le- 
gacy devolving  to  the  wife  from  the  husband^  or  to  the 
husband  from  the  wife.]  It  seems,  from  the  words  of  the 
former  act  being  tiie  same  as  in  the  55  Oto.  3,  that  they 
include  the  disposition  by  a  wife  to  her  husband,  and, 
therefore,  a  legacy  left  like  that  of  Mrs.  Cholmondelep*  If 
that  construction  is  right,  the  seventh  section  must  be 
taken  as  explanatory;  and  the  argument  founded  on  this 
not  being  strictly  personal  estate  of  the  deceased  falls  to 
the  ground,  for  it  is  personal  estate  of  which  Mrs.  Chot^ 
mondeley  had  the  disposition. 

But  the  words  in  the  55  Geo.  3,  ''  his  or  her  person- 
al estate/'  are  ample  enough  to  include  this  ^fiOOL 
which  was  settled  by  Sir  PKlip  Francis^  the  father  of  Mrs. 
Chobnondeley.  The  object  was  to  provide  for  her  for 
her  life;  to  provide  for  the  issue  of  the  marriage,  if  there 
should  be  any;  and,  subject  to  that  object,  the  parties  are 
to  let  this  20fiWH.  be  considered  absolutely  the  prc^erty 
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of  Mrs.  Cholmondeley.    As^  by  law,  a  married  woman  can       Stvtnw, 
haTe  DO  personal  property,  nothing  can  be  more  common,  ^  '  -^ 

than  when  the  property  comes  from  the  wife  (which  it  ap-  i"  the  Matter  df 

,  ,  .  .  ,  -  Cholmondb* 

pears  in  this  case  to  have  done),  to  give  to  the  wife  a  ley. 
power  in  a  circuitous  way  to  dispose  of  it,  making  it  her 
personal  estate  after  her  death  without  issue.  It  is  sub* 
ject  to  any  testamentary  disposition  she  might  make  of  it* 
The  person  entitled  under  the  will  of  Mrs.  CAolmonde* 
ky,  if  his  legacy  were  not  paid,  might  file  his  bill,  not 
against  the  trustees,  but  against  the  executor  or  adminis* 
trator  of  Mr.  Cholmondeley^  as  he  died  without  proving  her 
will.  Thb  is  the  true  answer  to  the  objection  urged  on  the 
other  side,  that  these  trustees  could  not  be  compelled  to 
come  before  the  Court.  It  may  be  true,  that  the  Crown 
has  no  remedy  against  them,  and  that  the  only  remedy  is 
agafaist  the  executors  in  case  the  legacy  duty  be  not  paid. 
The  trustees  are  not  bound  to  pay  the  legacy  duty ;  all  they 
have  to  do  is  to  pay  over  the  money  to  the  executors.  [Lord 
Lyndhurst,  C.  B*— How  are  the  executors  to  get  the  money 
from  the  trustees  ?]  By  a  bill  in  Chancery^  praying  that  the 
^usts  of  the  settlement  may  be  executed.  The  trustees  are 
bound  to  pay  the  property  to  the  parties  legally  entitled  to 
ft  at  their  hands,  that  is,  to  the  persons  taking  probate  of  the 
will^  or  taking  out  administration,  owing  to  the  executor 
having  died  without  so  doing.  Sir  E.  Sugden,  in  his  Trea- 
ike  0n  Powers ^  p.  837,  states  in  substance,  that  a  will  exe- 
cuted by  a  married  woman  under  a  power  of  this  kind,  is 
altogether  analogous  to  a  will  executed  without  such 
power.  N^  use  can  be  made  of  the  will,  or  benefit  taken 
under  the  appointment,  until  the  executor  clothes  himself 
with  the  legal  character,  and  becomes  intitled  by  the  pro- 
bate to  cldm  the  personal  estate.  The  executor,  and  not 
the  legatee,  is  the  party  to  sue;  and  the  executor  must  go 
agamst  the  trustee  just  as  be  wouki  against  any  debtor  to 
the  estate. 

Cur.  adv.  vult. 
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In  the  Matter  of 
Cholmonde- 


^^'^>  The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Lyndhurst,  C.  B.— This  question  arises  out  of  the 
act  imposing  duties  on  legacies ;    the  facts  of  the  case  were 
LEY.  these :  Upon  the  marriage  of  Mrs.  Cholmondeley^  the  sum 

of  20,000/.  was  vested  in  trustees,  upon  trust,  as  far  as  related 
to  the  income  arising  out  of  that  money,  to  her  father  for  hfe, 
and  to  her  husband  for  life,  and  in  the  event  of  her  surviv- 
ing, to  her  for  life,  and  in  the  event  of  her  having  no  chil- 
dren, with  a  power  to  her  to  appoint  that  sum  of  money ;  the 
result  wasy  she  had  no  children,  and  she  made  a  testamen- 
tary appointment  conformably  to  the  authority  thus  given. 
The  question  is,  whether  the  money  taken  under  that 
testamentary  appointment  is  subject  to  the  legacy  duty 
imposed  by  the  55  Geo,  3,  c.  184.  In  the  schedule  to  that 
act  the  duty  is  imposed  upon  every  legacy  payable  out  of 
the  personal  estate  of  the  testator.  It  was  contended 
at  the  bar,  that  this  was  not  a  legacy  payable  out  of  the 
personal  estate  of  the  testator;  and  that  it  did  not 
come>  therefore,  within  the  words  or  within  the  mean- 
ing of  the  act,  and  that  the  duty,  therefore,  was  not 
payable.  In  order  to  come  to  a  right  conclusion  upon 
this  subject,  it  is  necessary  to  advert  to  the  previous  acts 
imposing  duties  upon  legacies;  the  three  first,  the  20  Geo. 
3,  c.  28,  the  23  Geo.  3,  c.  58,  and  the  29  Geo.  8,  c.  51,  im- 
pose  the  duties  upon  a  receipt  or  acquittance  given  upon 
the  payment  of  legacies  left  by  any  will,  in  general  terms, 
leaving  the  Court  to  define  what  was  meant  as  a  legacy 
within  the  meaning  of  the  act  of  Parliament.  The  next 
act,  namely,  the  36  Geo.  3,  c.  52,  in  the  clause  imposing 
the  duty,  enacts,  that  the  duty  shall  be  payable  upon  aU 
legacies  paid  out  of  the  personal  estate  of  the  testator; 
but  in  the  seventh  section  of  that  act,  there  is  a  declaration 
of  the  legislature,  as  to  what  is  to  be  deemed  a  legacy  with* 
in  the  meaning  of  the  act.  By  the  seventh  section  it  is  en- 
acted, that  all  gifts  payable  out  of  the  personal  estate  of 
the  testator,  or  out  of  the  personal  estate  which  the  testa- 
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tor  has  the  power  of  disposing  of,  shall  be  deemed  and       lUvenuf, 

considered  a  legacy  within  the  meaning  of  the  act  of  Par-     »^         '   ^ 

liament.     The  legislature,  therefore,  in  the  act  itself,  in-  *»  tije  Matusr  of 

Cholmonde- 
terpreted  and  defined  what  is  meant  by  a  legacy  pay-  ley. 

able  out  of  the  personal  estate.  The  next  act  is  the 
44  Geo.  3,  c.  98 ;  in  that  act  there  is  no  section  or  pro- 
vision corresponding  with  the  provision  to  which  I  have 
adverted  in  the  36  Geo.  3,  describing  what  the  legisla- 
ture meant  by  the  term  '*  legacy"  within  the  meaning  of 
that  act.  However,  if  the  question  had  arisen  upon  the 
44  Geo.  3, 1  should  have  been  of  opinion,  that  as  the  le* 
gislature  had  in  the  previous  act  defined  what  is  meant 
by  the  term  legacy,  it  would  be  considered  that  the  le* 
gislature  used  the  term  (the  act  being  passed  in  pari  ma* 
terid)  in  the  same  sense,  and  to  the  same  extent  in  which 
it  had  used  it  in  the  previous  act ;  and  it  appears  to  me 
obvious  that  this  must  have  been  the  meaning  of  the  le- 
gislature, because  the  object  of  the  act  of  the  44  Geo.  3, 
was  to  consolidate  the  regulations  and  provisions  of  the  pre- 
vious act,  and  to  consolidate  the  cluties.  There  is  no  in- 
timation whatever  in  the  44  Geo.  3,  that  there  was  any 
intention  to  reduce  the  duties;  that  leads,  therefore,  I 
think,  fairly  to  the  conclusion  that  the  legislature  would 
not  have  intended,  under  the  term  *'  legacy,"  to  give  a 
more  limited  meaning  to  that  term,  than  it  had  in  the  36 
Geo.  3. 

We  are  led  to  the  same  conclusion  by  the  consideration 
of  the  45  Geo.  3,  c.  US,  which  was  passed  in  the  following 
year.  By  the  45  Geo.  3,  the  duty  is  made  payable  upon 
legacies  out  of  any  real  or  personal  estate  of  the  testator. 
In  the  45  Geo.  3,  there  is  a  clause  similar  to  the  seventh 
sect,  of  the  36  Oeo.  3,  defining  what  the  legislature  meant 
by  the  term  '*  legacies,"  and  in  that  description  it  states, 
that  any  gift  payable  out  of  the  personal  estate,  or  out  of 
any  personal  estate  which  the  testator  has  the  power  of  dis- 
posing of,  shall  be  considered  a  legacy  within  the  meaning 
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^mP       of  that  act.     So  that,  under  the  36  Geo.  S,  and  under  the 

^...^^^^L^     45  Geo,  3,  the  legislature  has  distinctly  defined  what  is 

In  the  Matter  of  meant  bv  the  term  "legacy,"  and  it  seems  impossible  to 

Cholmonde-  "^  &     J'  r 

LEY.         come  to  a  conclusion,  that,  in  the  intermediate  act  of  the 

44  Geo.  8,  it  intended  to  give  a  different  interpretation  to 
the  term,  or  that  it  should  have  less  effect  than  in  the  pre- 
vious and  subsequent  acts.  I  should  think,  therefore,  it 
is  perfectly  clear,  under  the  44  Geo^  3,  that  the  term  "  le- 
gacy," meaning  any  legacy  payable  out  of  the  personal  es- 
tate of  the  party  deceased,  would  not  only  extend  to  a  legacy 
properly  payable  out  of  the  personal  estate,  but  a  legacy 
payable  out  of  any  property  which  the  party  had  the 
power  of  disposing  of  by  will.  If  that  be  so,  the  language 
of  the  48  Geo.  3,  is  the  same  in  substance  as  that  of  the 
44  Geo.  3;  and  the  language  of  the  65  Geo.  3,  is  the  same 
as  that  of  the  48  Geo.  S. 

Taking  all  the  acts  together,  therefore,  applicable  to 
the  same  subject,  and  passed  in  pari  metterid,  and  the  le- 
gislature in  the  36  Geo.  3,  and  the  45  Geo.  3,  having  de- 
scribed and  defined  what  they  meant  by  a  legacy,  and 
having  given  no  such  description  as  to  the  intermediate  act 
of  44  Geo.  3,  but  it  being  obvious  what  their  meaning  was 
with  respect  to  the  act,  it  seems  impossible  to  come  to  a 
conclusion  dmt  they  meant  to  use  that  term  in  a  more  li^ 
mited  sense  m  the  48  Geo.  3,  aiMl  the  55  Geo.  3.  If  that 
be  the  true  meaning  of  the  act  of  Parliament,  it  will  fol- 
low, that,  under  the  55  G^o.  3,  the  duty  would  be  payable, 
i>ot  only  upon  a  legacy  payable  out  of  the  personal  estate, 
strictly  considered,  of  tiie  testator,  but  out  of  any  personal 
estate  which  ^e  testator  had  the  power  of  disposing  of,  as 
he  or  she  may  ^ink  proper.  That  would  apply  to  the 
present  case.  We  are  of  opinion,  therefore,  that,  consi- 
dering aU  the  acts  together,  the  duty  is  payable  in  respect 
of  this  property,  which  was  taken  by  the  appointees  under 
the  will  of  Mrs.  Cholmondeiey. 

Rule  absolute. 
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Wari>  and  Others  r.  Swift  and  Others.  ' v — " 

jL  his  was  an  issue  out  of  the  Court  of  Chancery;  after  By  indentures 
the  trial  whereof,  the  following  case  was  stated  for  the  ua^^'U^n^ 

opinion  of  this  Court.  premises  were 

*  ^  conveyed  to  ji. 

By  indentures  of  lease  and  release,  bearing  date  respec-  and  his  wife, 
tively  the  9th  and  10th  days  of  November,  1795,  made  to  such  lu^s"^' 
between  Samuel  Bladen  and  Martha,  his  wife,  of  the  first  ^\^'\^J  ^f' 

'  '  last  will  and  tet* 

part ;   Thomas  Randall  Swift  and  Mary,  his  wife,  of  the  tameot  in  writ- 
second  part;  and  Thomas  Finch,  of  the  third  part;  recit-  stnimentin 
ing  an  agreement  for  the  sale  by  the  said  Samuel  Bladen,  ^^j^^f  oft  or^ 
to  the  said  Thomas  Randall  Swift,  of  all  that  site  of  the  puT>ortingtobe, 

her  will,  or  by 
manor-house,  &C.  &C.  any  codicil  to 

It  was  witnessed,  that,  in  consideration  of  the  sum  of  tteaUeTand  ^ 
1,400/,  paid  by  the  said  Mary  Swift,  with  her  own  sepa-  ^^^^ 
rate  money,  with  the  privity,  consent,  and  concurrence  of  teal,  in  the  pre- 
the  said  Thomas  Randall  Swift,  testified  by  his  being  a  par-  tested  by  three 
ty  thereto,  and  5*.  by  the  said  Thomas  Finch,  paid  to  the  ZitH^Jer^ot'^ 
said  Samuel  Bladen,  he  the  said  Samuel  Bladen  conveyed  withstanding 

•^  her  coverture, 

the  said  premises  to  the  said  Thomas  Finch,  and  his  heirs,  &c.,  should  di- 
To  the  use  of  such  person  or  persons,  and  for  such  es-  appoinlT&cr 
tate  or  interest,  estates  or  interests,  upon  such  trusts,  and  ^'/^'  ^?^J 
to  such  uses,  intents,  and  purposes,  and  with,  under,  and  Hvered,  asand 
subject  to  such  powers,  provisoes,  directions,  limitations,  and  testament, 
contingencies,  charges,  conditions,  and  restrictions,  and  w"hich'condud- 
in  such  manner  and  form  as  the  said  Mart/  Sunft,  at  any  «dand  wasat- 
time  or  times  thereafter  durmg  the  term  of  her  natural  lows:— "inwic- 
life,  by  any  deed,  instrument,  or  writing,  deeds,  instru-  haveset^in^ 
ments,  or  writings,  either  with  or  without  power  of  revo-  hcreto^lhis^h 
cation  and  new  appointment,  to  be  by  her  duly  executed  ^^joi  August^ 
under  her  hand  and  seal,  in  the  presence  of,  and  to  be  at-  the  presence  of 
tested  by  two  or  more  credible  witnesses,  or  by  her  last  will  ^^^^m^^^' 

S»ifi.    (L.S.) 
—Signed,  sealed,  and  dtlhercd  this  Mb  day  of  Juguet,  ISOl,  as  the  last  will  and  testament  of  the 
said  testscrix  M.  S.,  who,  in  her  presence,  and  in  the  presence  of  each  other,  have  put  our  names 
as  witnesses  thereof.    H.  F. — /.  6,^R,  P."    ffkld,  that  the  power  was  wdl  executed. 
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Exch.  of  Pleat,  and  testament  in  writing,  or  any  instrument  in  writing,  in 
v.^^^^^..^  the  nature  of  or  purporting  to  be  her  will,  or  by  any  codicil 
Ward  to  be  by  her  duly  executed  and  published  under  her  hand 
Swift.  and  seal,  in  the  presence  of,  and  to  be  attested  by,  three  or 
more  credible  witnesses,  notwithstanding  her  coverture 
with  her  then  present  or  any  future  husband,  and  whe- 
ther married  or  sole,  should  direct,  limit,  or  appoint,  give 
or  devise  the  said  site  of  the  said  manor,  and  the  said  mes- 
suages, lands,  tenements,  closes,  grounds,  hereditaments, 
and  premises  thereby  granted  and  released,  or  expressed  or 
intended  so  to  be,  or  any  of  them,  or  any  part  or  parcel 
thereof;  and  for  want  or  in  default  thereof  as  to  the  whole 
of  the  said  premises,  such  of  them,  or  such  part  or  parts, 
or  so  much  thereof  of  which  no  such  direction  or  appoint- 
ment, devise,  or  disposition,  should  be  made;  and  if  any 
such  should  be  made,  and  it  should  be  in  any  respect  de- 
fective or  incomplete,  as  and  when  the  estate,  right,  or 
interest  thereby  limited,  appointed,  devised^  or  disposed 
'  of,  should  be  made  and  take  effect.  To  the  use  of  the  said 
Thomas  Finch  and  his  heirs  for  and  during  the  term  of 
the  natural  life  of  the  said  Mary  Swift,  upon  trust  for 
her,  and  to  authorize,  and  empower,  and  permit  and 
suffer  her,  from  time  to  time  during  her  life,  to  receive 
and  take  the  rents  and  profits  of  the  said  premises,  and 
that  her  receipt  or  receipts,  notwithstanding  her  co- 
verture, should  be  effectual  discharges  for  the  same;  and 
after  the  death  of  the  said  Mary  Swift,  and  in  default  of 
such  appointment  or  devise  made  by  her  in  pursuance  of 
such  power.  To  the  use  of  Thomas  Randall  Swift,  bis 
heirs  and  assigns  for  ever.  Proviso,  that  the  monies 
arising  from  any  sale,  mortgage,  &c.,  should  be  paid  to 
the  said  Mary  Swift,  or  such  person  or  persons  as  she 
should  direct  or  appoint,  and  the  same  disposed  of  as  she 
should  think  fit,  direct,  or  appoint,  or  otherwise  the  same 
should  be  invested  in  mortgage,  government,  or  other  se- 
curity or  securities,  in  the  name  of  the  said  Thomas  Finch, 
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upon  trust  to  permit  the  said  Mary  Swift  to  receive  the  Exeh^rf  Pleat, 
profits. 

The  said  Mary  Swift ,  on  the  5th  August^  1801,  sign- 
edy  sealed>  and  delivered^  as  and  for  her  last  will  and  tes- 
tamenty  an  instrument  which  concluded  and  was  attested 
as  follows: — ► 

In  witness  whereof  I  have  set  my  hand  and  seal  hereto, 

this  5th  day  o(  Aagusi,  A.D.  1801 ,  in  the  presence  of  the 

underwritten, 

Mary  Swift  {h.  8.) 

Signed^  sealed^  and  deli- 
vered  this  5th  day  of  August, 
1801,  as  the  last  will  and 
testament  of  the  said  testa- 
trix, Mary  Stoift,  who,  in 
her  presence,  and  in  the  pre- 
sence qfeach  otlier,  have  put 
our  names  as  witnesses  there- 

of' 

The  issue  was  tried  at  the  Spring  Assizes  for  the  coun- 
ty of  Kent,  1833,  before  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  when  the  jury  found  that  the 
said  testatrix,  MarySw\ft,  was,  on  the  1st  day  oi  August, 
1801,  of  sound  mind;  and  that  she  signed,  sealed,  and 
delivered  the  said  instrument,  as  her  last  will  and  testa- 
ment,  in  the  presence  of  the  three  witnesses  attesting  the 
execution  thereof. 

The  question  for  the  opinion  of  this  Court  was,  whether 
the  will  of  Mary  Swift,  dated  5th  day  of  August,  1801, 
was  a  due  execution  of  the  power  which  she  had  under 
the  deed  of  the  10th  day  of  November,  1795. 

Hutchinson  for  the  plaintiff. — The  will  was  a  proper 
execution  of  the  power.  There  is  no  authority  for  saying 
that  the  word  '  published*  is  necessary  in  the  attestation. 
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£arcA.  cf  Phot,  That  word  is  not  to  be  found  in  the  Sutute  of  Frauds.    It 
1832 
^    .^^     is  true,  that  the  words  of  the  power  in  this  case  are  "  to  be 

Ward  published,  &c.,"  and  therefore,  we  must  inquire  what  that 
Swift.  word  means;  but  the  word  itself  need  not  be  used  in  the 
attestation.  In  Moodp  r.  Reid{a),  Lord  Chief  Justice 
Gibbs  says — **  I  called  on  the  bar  to  say,  what  publication 
was.  I  do  not  wonder  that  I  had  no  answer;  for,  though 
the  parties  use  the  term  *  publication,'  it  is  a  term  in  this 
sense  unknown  to  the  law;"  and  afterwards  the  same  learned 
Judge  said — **  I  can  only  suppose  it  to  be  that  by  which  a 
person  designates  that  he  means  to  give  effect  to  a  paper 
as  his  will."  By  the  signing,  sealing,  and  delivery^  here, 
the  testatrix  clearly  designated  that  she  meant  to  gi^e 
effect  to  this  instrument. 

But,  it  will  also  be  said,  that  it  does  not  appear  on  the 
face  of  the  attestation>  by  whom  the  will  was  published. 
The  words  ''  as  witnesses  thereof, *^  clearly  imply  this — 
as  witnesses  of  what  goes  before.  What  is  that?  Why,  the 
signing,  sealing,  and  delivery,  as  the  last  will  and  testamer\t 
of  Mary  Swift,  who,  in  her  presence,  and  in  the  presence 
of  one  another,  have  put  our  names,  &o. 

In  Stanhope  Y.  Keir  (6),  the  pubhcation  waa  required  by 
the  instrument  creating  the  power  to  be  attested;  and  the 
witnesses  merely  subscribed  their  names  after  the  words, 
**  m  the  presence  of,"  which  clearly  was  not  a  suffident 
attestation.  [Lord  Lyndhursi,  C  B. — Will  it  be  con- 
tended, that  delivery,  as  a  last  will  and  testament,  is  nai  a 
publication?  In  Stanhope  v.  Keir,  the  signing  and  pub- 
licatioD  were  required  to  be  attested,  and  there  was  no  at- 
testation thereof.] 

Piatt,  contrh. — The  attestation  was  inamffieient  to  support 
the  alleged  execution  of  this  power.  The  object  of  the  party 
who  created  this  power  was,  to  prevent  the  person  having 

(fl)  7  Taunt.  3ft5.  {b)  2  Sim.  &  St.  37. 
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the  power  from  the  rash  execution  of  an  instrument,  which  Erch.  of  Pietu^ 
was  to  pass  the  property  from  the  heir-at-kw.  Even  where     ^    ^^^'  ^ 
the  ceremony  b  merely  immaterial,  it  must,  however,  be         ward 
strictly  complied  with  in  executing  a  power  of  appoint*        swTft. 
ment.  Hawkins  v.  Kemp  (a).     [Lord  Lyndhunt^  C.  B. — 
There  is  no  doubt  that  all  things  required  by  the  creator 
of  the  power  roust  be  complied  with,  though  not  essential 
to  such  an  histrument.]    Then,  here  the  instrument  creat- 
ing the  power>  as  far  as  relates  to  an  execution  by  will,  re- 
quire that  the  will  should  be  *'  by  her  duly  executed  and 
published  in  the  presence  of,  and  attested  by,  &c."    Now, 
there  b  no  attestation  of  the  publication  by  her.     It  might, 
conaisteiitly  with  thb  attestation,  have  been  published  by 
any  one  ebe  in  her  name.   The  saying,  that  it  is  delivered 
aa  her  wiU,  &c.,  does  not  necessarily  imply  that  it  b  done 
hy  her. 

It  does  not  appear  even  to  be  signed  by  the  testatrix ; 
for  the  attestation  does  not  state  by  whom  it  is  executed. 
It  might,  consistently  with  this  attestation,  have  been 
rigned  by  a  third  person  in  another  room,  and  afterwards 
brought  into  the  room,  and  acknowledged  by  her  in  the  pre- 
sence of  the  witnesses,  who  might  attest  it  in  her  presence. 
It  need  not  now  be  ai^^ued  that  such  a  defect  cannot  be 
supplied  by  parol  (fr). 

If  the  publication  does  not  appear  on  the  attestation,  it 
is  clearly  bad.  Stress  has  been  laid  on  the  word  "  there- 
of,*^ but  that  word  does  not  assist  the  plaintiff^  because 
there  is  no  person  mentioned  before  as  having  signed  or 
executed. 

But,  secondly^  there  is  no  attestation  of  any  publication 
in  this  case.  Publication  is  something  different  from  de- 
livery. [Bayley^  B. — Supposing  that  publication  does 
mean  something  more  than  a  mere  delivery,  you  do  not  . 

(«)  3  EaH,  443,  Lord  Eiknbo^  tou,  402,  referred  to  by  Bayky,  B., 
rough^s  jadgmeat.  on  this  point,  in  the  course  of  the 

(6)  Sec  Doe  v.  Peatxe,  6  Taun-     argument. 
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Exeh.  pfPhoit  take  the  whole  of  the  expression,  it  is  '*  as  her  last  will  and 
testament."  But,  on  the  other  point,  suppose  that  she  bad 
signed  and  sealed  the  instrument  in  her  own  bed-room, 
and  afterwards  acknowledged  it  in  the  presence  of  the  wit- 
nesses, would  that  have  done?]  It  would  not  be  a  suffi- 
cient attestation  of  execution  and  publication  under  this 
instrument,  though  it  might  have  been  sufficient  to  satisfy 
the  provisions  of  the  Statute  of  Frauds,  which  does  not  re- 
quire the  publication  to  be  attested*  In  the  case  of  a 
power,  the  act  of  signing  must  be  gone  through.  [Bay^ 
ley,  B.— Under  the  Statute  of  Frauds  the  signature  of  a 
third  party,  by  the  direction  of  the  testator,  may  be  suffi- 
cient.] An  acknowledgment  of  the  signature  is  sufficient, 
as  far  as  regards  the  Statute  of  Frauds  (a).  [Lord  Lynd- 
hurst,  C.  B. — The  difficulty  is,  whether  this  attestation  im- 
ports that  this  will  was  signed,  sealed,  and  delivered,  in  the 
presence  of  the  witnesses.  Might  not  they,  in  the  words  of 
the  attestation,  be  *'  witnesses  thereof,"  if  it  had  been  ac- 
knowledged in  their  presence.  They  would  be  witnesses 
of  the  signing  if  acknowledged,  and  of  the  sealing  if  ac- 
knowledged; it  is  to  be  duly  executed  under  her  hand  and 
seal,  and  attested.  Would  an  acknowledgment  of  her 
hand  and  seal  satisfy  that  provision  ?  Bayley,  B. — Must 
not  your  attestation  reach  all  that  the  witnesses  are  re- 
quired by  the  instrument  creating  the  power  to  attest?] 

Hutchinson  was  heard  in  reply. 

[Lord  Lyndhurst,  C.  B. — The  words  "  duly  executed" 
would  not  require  a  seal.  This  instrument  points  out  a 
mode  of  execution  which  the  Statute  of  Frauds  does  not 
require. 

Suppose,  in  point  of  fact,  this  will  had  been  signed  and 
sealed  at  a  prior  time  in  another  room,  and  had  been  ac- 
knowledged in  the  presence  of  three  witnesses,  would  not 

(a)  3  Stark.  Ev.  1686;  1  Ves.  &  B.  362;  Chttty'a  Stat.  1 126. 
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that  state  of  facts  correspond  with  this  attestation?     It  is    ExeKqfPkas, 

1832* 
clear  law  that  the  arbitrary  forms  required  by  the  creator  '  ^ 

of  the  power^  though  totally  unimportant  as  to  the  validity         Ward 
of  the  instrument,  must  be  observed.     The  words  are,        swift. 
"  duly  executed  and  published  under  her  hand  and  seal,  in 
the  presence  of,  and  to  be  attested  by  &c. ;"  and  we  are  to 
see  that  this  form  has  been  observed. 

Bayley^  B. — Suppose  this  will  had  been  signed  by  a 
third  party,  by  the  direction  of  the  testatrix,  in  her  pre- 
sence, according  to  the  provisions  of  the  Statute  of  Frauds, 
could  that  be  said  to  be  a  good  execution  of  this  power?] 

Lord  Lyndhurst,  C.  B. — We  will  consider  this  case 
and  send  our  certificate. 

The  following  certificate  was  afterwards  sent:  — 
We  have  heard  this  case  argued  by  counsel,  and  are 
of  opinion  that  the  mVioi  Mary  Swift  was  a  due  execution 
of  the  power  which  she  had  under  the  deed  of  the  10th 
oi  November  i  1795. 

Lyndhurst. 
J.  Bayley. 
W.  Bolland. 

J.  GURNEY. 


TowNSEND  r.  Burns  (a). 

Assumpsit  on  an  agreement.  The  defendant  suf-  Defendant  tuf- 
fered  judgment  by  default,  and  a  writ  of  inquiry  having  bTdcfe^"*"' 
been  executed  before  the  Sheriff  o{  Middlesex,  judgment  PJaindffexecut- 

'  •^       ^  ed  a  writ  of  in- 

quiry in  ▼acation 
and  signed 
Jndgnient,  and  took  defendant  in  execution.    The  Court  compelled  the  plaintiff's  attorney  to  file 
the  inquisition  and  aobaeqiient  proceedings. 

In  atnmprit  on  an  agreement,  whereby  plaintiff  agreed  to  procure  a  lease  to  be  granted  to  de* 
fieodant,  and  defendant  agreed  to  pay  the  plaintiff,  his  solicitor,  or  agent,  on  request,  the  sum  of 
t5L  in  full  for  his  share  or  proportion  of  the  costs  and  expenses  of  the  agreement,  and  of  the  lease : 
Held,  that  the  dedaration  was  good  without  an  averment  that  any  costs  or  expenses  had  been  in- 
curred* 

(a)2C.&J.468. 
VOL.  I.  N 
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Exeh.  of  Pleas,  was  signed  therein  in  tacationi  under  the  provisions  of 
^     the  1  Will.  4,  c.  7,  s.  I ;  and  the  defendant  was  taken  in 
TowNSEND     execution. 

Burns. 

Mansel,  on  a  former  day  in  this  term,  obtahied  a  rule  to 
shew  cause,  why  the  plaintifTs  attorney  should  not  file  the 
writ  of  inquiry  and  subsequent  proceedings,  in  order  that 
the  same  might  be  read  on  a  motion  to  vacate  the  judg- 
menti  and  enter  an  arrest  of  judgment  under  the  fourth 
section  of  the  above  act,  and  why  the  plaintiff's  attorney 
should  not  pay  the  costs.  This  motion  was  made  on  an 
affidavit,  stating,  that  the  writ  and  subsequent  proceedings 
had  not  been  filed,  and  that  the  plaintiff^s  attorney  had 
refused  to  file  them,  on  application  being  made  to  him  for 
that  purpose. 

The  affidavits  in  opposition  stated,  tliat  the  deponent 
had  inquired  of  a  clerk  in  the  Exchequer  office,  as  to  the 
practice;  and  that  he  had  informed  him  that  it  was  not  cus- 
tomary to  file  inquisitions  on  writs  of  inquiry,  but  to  deli- 
ver them  over  to  the  plaintiff;  and  that  there  was  no  file  in 
the  office  for  such  inquisitions.  The  affidavit  also  stated, 
that  the  deponent  had  been  informed,  and  believed,  that, 
from  the  year  1817,  it  had  never  been  the  practice  to  re- 
quire writs  of  inquiry,  and  inquisitions  taken  thereon,  to 
be  filed. 

Alexander  shewed  cause,  relying  on  this  affidavit,  and 
submitted,  that  there  was  no  necessity  to  file  the  inquisi* 
tion  for  the  objects  stated  on  the  part  of  the  defendant,  as 
he  had  had  an  opportunity  of  obtaining  the  requisite  in- 
formation at  the  time  of  the  execution  of  the  writ  of  in- 
quiry; and  that,  at  all  events,  the  attorney  ought  not  to  pay 
the  costs  of  that  motion,  as  there  had  been  no  application 
made  to  him  for  a  copy  by  the  defendant. 

Lord  Lyndhurst,  C.  B. — The  defendant  is  entitled  to 
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have  the  inquisition  filed  for  the  purpose  of  taking  any  ob-  BxcK  rfPkat, 
jection.  to  which  it  may  be  open.     It  was  the  duty  of  the  ^ 

plaintiff's  attorney  to  have  filed  it.     The  officer  of  the      Townsend. 
Court  informs  us,  tliat  there  is  a  regular  filci  and  a  regular        Burns. 
fee  taken  for  the  fiUng  of  inqi^isitions.    The  plaintiflTs  at- 
torney refused^  on  application,  to  file  the  inquisitioni  and 
he  does  not  even  say  at  that  time  that  the  party  applying 
may  look  at  it. 

Baylsy,  B. — The  defendant  has  a  right  to  have  an  op- 
portunity of  seeing  the  inquisition  in  order  to  see  whether 
the  judgment  can  be  arrested  or  vacated.  When  applica- 
tion was  made  to.  the  plaintiff's  attorney  to  file  the  inquisi- 
tion«  he  might  have  shewn  it,  or  have  allowed  the  party  to 
take  a  copy  of  it. 

Rule  ab^ohitCi  with  costs  to  be  paid  by  the 
plaintiff's  attorney. 


Upon  the  inquisition  and  proceedings  being  filed  in 
pursuance  of  the  above  rule^  it  appeared  that  the  first 
count  of  the  declaration  was  upon  an  agreement,  whereby 
the  plaintiff  agreed  to  pifocure  a  lease  of  certain  premises 
to  be  granted  to  the  defendant,  and  the  defendant  under- 
took to  accept  the  lease  and  execute  a  counterpart,  and 
to  pay  the  plaintiff,  his  solicitor  or  agent,  on  request,  the 
sum  of  25/.  in  full,  for  his  share  or  proportion  of  the  costs 
and  expenses  of  preparing  and  executing  the  agreement, 
or  in  relation  thereto,  and  also  of  or  occasioned  by  the 
preparing  and  carrying  into  effect  such  lease  and  coun- 
terpart; which  said  lease  and  counterpart  should  be  pre- 
pared by  the  solicitor  of  the  plaintiff.  The  plaintiff 
then  averred,  that  he  did  cause  and  procure  the  lease 
to  be  granted,  and  th^t  the  said  lease  was  prepared  by 
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Ejcch.  of  Pleas,   the  Solicitor  of  the  said  plaintiff;  and  although  the  defen- 

^     dant  did  accept  the  said  lease,  and  execute  a  counterpart 

TowNSBND     thereofi  yet,  that  the  defendant,  although  requested,  did 

Burns.       not  nor  would  pay  the  said  sum  of  251.  in  full  for  his 

share  of  the  costs  and  expenses  aforesaid,  or  any  part 

thereof. 

Mansel  now  moved,  on  production  of  the  rule,  to  vacate 
the  judgment  and  enter  an  arrest  of  judgment.  He  ob- 
jected, that  the  declaration  did  not  contain  any  allegation, 
that  any  costs  and  expenses  had  been  incurred,  and  that, 
without  such  allegation,  the  Court  could  not  conclude 
that  any  were  incurred.  That  it  was  necessary  to  aver, 
that  costs  and  expenses  had  been  incurred  in  preparing 
the  lease,  &c.,  and  the  amount  of  them,  and  that  the  de- 
fendant had  had  notice,  as  the  acts  were  to  be  done  by  a 
third  party.  In  support  of  this  objection,  he  relied  on 
Foxe  V.  Goodson  (a),  where  it  was  held,  that  the  defen- 
dant might  have  demurred  to  a  declaration  in  asmmp' 
sitf  on  a  promise  to  assign  a  lease  and  pay  costs  of  suit, 
because  it  did  not  state  what  costs  he  had  expended. 

Bayley,  B. — I  think  the  case  in  Cro.  Eliz.  is  perfect- 
ly distinguishable  from  the  present  case.  That  was  an 
agreement  to  pay  costs  of  suit  generally,  and  not  a  fixed 
sum;  and  therefore  it  was  necessary  there,  that  the  costs 
should  be  first  ascertained  before  they  could  be  recover- 
ed; and,  as  the  declaration  did  not  allege  that  they  bad 
been  ascertained,  it  was  clearly  bad  on  demurrer.  In  this 
case,  there  is  an  agreement  by  which  a  lease  was  appoint* 
ed  to  be  executed,  and  in  the  preparing  of  which  some 
costs  and  expenses  would  necessarily  be  incurred,  and  the 
defendant  makes  a  stipulation  that  he  shall  only  be  liable 
to  a  given  extent,  and  so  far  he  will  be  liable.    I  con- 

(a)  Cro.  Eliz.  276. 
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rider  this  not  an  agreement  to  pay  an  amount  thereafter  Exch,o/Pkas, 
to  be  ascertained^  but  an  agreement  that  he  will  pay  to  the 
amount  of  2&1.,  as  an  amount  liquidated ,  ascertamed,  and 
settled  between  the  parties. 

BoLLAND,  B. — It  is  clear,  from  this  declaration,  that 
expenses  must  have  been  incurred,  and  the  defendant  ex- 
pressly agrees  to  pay  this  sum  of  251.  for  his  share  of  those 
expenses.     That  is  the  amount  liquidated. 

GuRNEY,  B.,  concurred,  and  the  rule  was — 

Refused. 


Archbishop  of  Canterbury  r.  Robertson. 

JJEBT  on  the  usual  administration  bond  against  the  a  party  had  ob> 
surety.    Plea— iioii  est  factum;  whereupon  the  plaintiff  J|j^^^2*^* 
joined  issue,  and  suggested  upon  the  roll  several  breaches  ^ouit  a  gene- 

^  ,  ral  order  to  put 

01  the  bond.  an  administra- 

tion bond  in 
suit  against  the 

Hoggins  moved  for  a  rule  to  shew  cause  ivhy  some  of  surety,  on  the 
the  breaches  should  not  be  struck  out,  or  why  the  defen-  the^^rindpai 
dant  should  not  be  allowed  to  suffer  judgment  by  default,  ^,°2^^aue. 
and  pay  one  shilling  damages  thereon.  On  nam  tttfac- 

The  affidavit,  upon  which  the  motion  was  made,  stated  ed,  the  plaintiff 
that  a  general  order  to  put  the  bond  in  suit  had  been  ob-  b^^l^not 
tained  from  the  Prerogative  Court,  solely  on  the  ground  o^^y  fo'  ^^ 
that  the  principal  had  not  paid  over  the  residue;  that  ap«  residue,  but  on 
plication  had  been  made  to  the  Prerogative  Court  to  re-  aUtinct  pam  of 
scind  the  general  order,  and  to  limit  the  permission  to  sue  xhiTG^rt^re- 
to  the  breach  for  non-payment  of  the  residue,  but  that  the  f«ued  to  compel 
Judge  of  that  Court  thought  that  he  could  not  interfere,    out  the  breaches 

on  the  other 
parts  of  the  con- 
dition, or  to  allow  the  defendant  to  let  judgment  go  by  defiiult,  and  pay  nominal  damages  on 
those  breaches. 
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^^\^^^'  Bayley,  B.— a  geneml  order  for  putting  the  bond  into 
v^^^^-L^  suit  baa  been  obtained,  and  I  do  not  see  bow  we-  can  re- 
ArchbUhop  of   atraiu;  a.  party  so  empowered  to  sue  from  sugffestinff^  as 

Canterbury  ,  ,  ,  ,  »/.  oo  © 

^   V,  many  breaches  as  he  chooses.    If  not  suggested*  now, 

they  could  not  be  suggested  afterwards.  I  know  of  no 
instance  whecei  on  non  est  factum  pleaded,  and  a  sugges- 
tion of  breaches  entered  on  the  roll,  the  defendant  has 
been  allowed-  to  let  judgment  go  by  default  In  the  pr^ 
sent  case,  the  action  is  brought  on  a  bond  conditioned  to 
perform  certain  acts.  The  defendant  has  pleaded  non  est 
factum  merely,  and  the  plaintiff  has  thereupon  suggested 
breaches  under  the  statute.  On  that  suggestion,  the  jury 
are  to  inquire  into  the  truth  of  the  breaches ;  and  I  am 
aware  of  no  case  where  a  party  has  suffered  judgment  by 
default  on  such  breaches ;  and  it  seems  to  me  contrary  to 
the  provisions  of  the  statute  that  he  should  dp  so. 


The  rest  of  the  Court  concurred,  and  die  rule 

Refiiaed. 


Anderson  v.  Calloway. 

A  sheriff  if  not  X  HE  shetiff  of  Middlesex  having  been  ruled  to  return 
^r  tfl!r/n!^^  the  writ  of  venditioni  exponas  in  this  case,  on  the  16th  of 
i^t^iUJ^  «/fiiitf  last,  sold  the  goods  of  the  defendant;  and  on  the 
c5S,t.6,wbcre  SOth  of  t/vfitf,  aftcf  having  received  notice  of  the  defen- 
thepio^!^^  dant's  bankruptcy,  paid  over  the  money  to  Kinnsar,  the 
Z]:^t"  judgment  creditor. 

citdilor. 

Holtg  on  a  former  day  in  this  term,  obtained  a  rule  on 
the  part  of  the  sheriff,  under  the  Interpleader  Act,  1  &  9 
W.  4,  c.  58,  s.  6,  calling  before  the  Court  the  judgment 
creditor  and  the  assignees  of  the  bankrupt 

Fottett,  for  the  assignees,  now  shewed  cause,  and  con- 
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tended,  that,  leus  the  sheriff  bad  paid  orcrr  the  prweeds  of  ^^\£I^^* 
the  saie  midi^t  the  execution,  the  act  did  not  apply;  and 
that  the  ru}e>  ought  to  be  discharged  with  cofets. 

H0U9  cantr&f  contended,  that  the  sixth  section  applied 
generally  to  all  cases  where  goods  were  taken  in  execution, 
and  any  claim  was  made  to  them  by  a  third  party,  the 
words  being  ''  where  any  such  claim  shall  be  made  to  any 
goods  taken  in  execution  under  any  process,  or  the  pro- 
ceeds or  value  thereof,"  differing  from  the  first  section  in 
this,  that  nothing  is  said  about  collecting  or  being  ready 
to  bring  the  money  into  Court. 

Lord  Lt^iDHUttST,  C.  B. — The  object  of  the  act  of 
Parliament  was  to  afford  relief  to  the  sheriff,  where  two 
parties  were  claiming  the  property,  and  he  had  either  the 
goods  or  the  money  in  his  possession ;  not  to  a  case  where 
he  had  paid  over  the  money  to  one  of  the  parties.  The 
condition  in  the  first  clause  is,  that  the  party  does  not 
collude,  and  is  ready  to  bring  the  money  into  Court.  The 
words  are,  **  that  such  defendant  does  not  in  any  manner 
collude  with  such  third  party,  but  is  ready  to  bring  into 
Court  or  to  pay  or  dispose  of  the  subject-matter  of  the 
action,  in  such  manner  as  the  Court  (or  any  Judge  there- 
of) may  order  or  direct."  The  obvious  meaning  of  that 
clause  is,  that  the  party  applying  has  got  the  property  in 
his  possession,  in  respect  of  which  he  is  sued,  and  to  which 
he  claims  no  right ;  and  I  think  that  this  clause  governs 
the  whole- act. 

Baylky,  B. — The  act  does  not  apply  to  such  a  case  as 
this,  where  the  sheriff  has  paid  over  the  money;  the 
'*  powers  and  authorities"  to  be  exercised  by  the  Court 
for  the  relief  of  the  sheriff  are  expressly,  in  the  sixth  sec- 
tion, stated  to  be  such  *^  powers  and  authorities  as  in  that 
act  are  before  contained,"  which  renders  it  necessary  to 
refer  to  the  preceding  sections  to  ascertain  the  extent  and 
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^'^*jg^^^^»  application  of  those  powers  and  authorities.    Then  one 

^      V      ^     condition  in  the  first  section  is,  that  the  party  applying 

Anderson     fo^  ygij^f  g^all  be  ready  to  bring  the  subject-matter  of 

Calloway.'   dispute  into  Court,  or  to  dispose  of  it  as  the  Court  shall 

direct. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred,  and  the 

Rule  was  discharged  with  costs. 


Russell  v.  Hurst. 

A  defendant       XN  this  casc  the  defendant  had  obtained  a  Judge*s  order 
pread'issu^biy*    for  time  to  plead,  on  the  terms  of  *'  pleading  iuuablyJ" 

may  move  to 

change  the  ve-        jy^  ff^  Watsoti  moved  to  chanffc  the  venue  from  Lanr 

nue,  if  the  ^  ^  ^ 

Judge's  order  if  coshire  to  Yorkshire,  on  the  usual  affidavit  He  mention- 
usual  termt."  *  ed  the  cases  of  Waring  v.  Holt  (a),  and  Breitargh  v. 
Dearden  (6),  in  this  Court,  where  the  Court  refused  to 
change  the  venue,  when  the  defendant  had  obtained  an 
order  for  time  to  plead  ''  on  all  the  usual  terms;*'  one  of 
which,  according  to  these  cases,  was  not  changing  the  ve- 
nue. But  he  contended  that  these  cases  did  not  apply 
where  the  defendant  was  only  under  terms  to  plead  is- 
suably;  and  he  cited  Itdd's  Practice,  608,  to  shew,  that 
in  the  King*s  Bench  the  venue  might  be  changed  when 
the  defendant  was  only  under  terms  of  pleading  issuably. 

Lord  Lyndhurst,  C.  B. — One  of  "  all  the  usual  terms'* 
in  this  Court  b,  that  of  not  changing  the  venue ;  but  a 
defendant  is  not  prevented  from  changing  the  venue  when 
he  is  merely  under  terms  to  plead  issuably. 

The  other  Judges  concurred. 

Rule  granted  (c). 

(a)  3  Price,  3.  (*)  M^Gcl.  &  Y.  106. 

(c)  Sec  NotU  V.  Curtii,  2  C.  &  J.  345. 
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Exck.  rf  Pleas, 
1832. 

Ward  v.  Bateman. 

L^ASE  for  an  injury  to  the  plaintiff's  reversionary  inter-  a  surveyor  of 
est.     Pleas — Firsts  the  general  issue— -Secondly,  that  the  endUed^to  treble 
grievances  complained  of  in  the  declaration  were  acts  done  ^^JJ^s^^'J^J 
by  the  defendant  in  the  execution  of  his  office,  as  a  sur-  8.81,  upon  a 
veyor  of  the  highways,  and  a  tender  of  the  sum  of  5/.,  as  forbim. 
amends  for  the  injury  the  plaintiff  bad  sustained,  under 
the  79th  section  of  the  13  Geo.  3,  c.  78. 

The  cause  was  referred  to  arbitration,  and  the  arbitra- 
tor found  that  damage  to  the  extent  of  5/.  had  been  done 
to  the  plaintiff  8  reversionary  interest,  but  that  the  acts 
which  occasioned  the  damage  had  been  done  by  the  de- 
fendant in  the  execution  of  his  office,  as  a  surveyor  of  the 
highways.  He  then  awarded  that  a  wall  should  be  built 
by  the  defendant,  and  directed  a  general  verdict  to  be  en- 
tered for  him. 

Upon  the  taxation  of  costs,  the  Master  allowed  the  de- 
fendant single  costs  only,  upon  which — 

Hvmfrey  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  review  his  taxation,  on  the  ground,  that  the 
defendant  was  entitled  to  treble  costs,  pursuant  to  13  Geo. 
3,  C.78,  S.81. 

Adams,  Serjt.,  and  Amos,  shewed  cause. — The  question 
is,  whether  the  defendant  is  entitled  to  treble  costs  under 
the  statute,  where  he  pleads  a  special  plea  and  a  verdict 
is  found  for  him.  The  81  st  section,  which  gives  treble 
costs,  enacts,  "  that  if  any  action  or  suit  shall  be  commenc- 
ed against  any  person  for  any  thing  done  in  pursuance  of 
this  act,  the  defendant  shall  and  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence  ;*'  and  if  it 
shall  appear  to  have  been  an  act  done  in  pursuance  of  the 
act,  the  jury  shall  find  a  verdict  for  the  defendant:  it  then 

VOL.  I.  o 
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^^\^J0^^'  provides,  in  a  subsequent  part  of  the  clause,  that  the 
defendant  shall  and  may  recover  treble  costs.     A  party, 
to  entitle  himself  under  this  section,  must  bring  himself 
within  the  express  words  of  it.     This  case  is  neither 
within  the  words  or  the  meaning  of  the  act;  for,  here,  the 
defendant  has  pleaded  a  special  plea.     There  is  good 
reason  for  this  limitation,  because  a  plea  of  tender  of 
amends  admits  some  wrong  committed  by  the  defendant, 
and  shews  that  he  has  not  been  harassed  without  a  cause. 
The  words  of  the  statute,  however,  appear  to  hh  confin^ 
to  cases  of  nonsuit,  discontinuance,  and  judgilK^nl  on  de- 
murrer, and  cannot  be  construed  to*  extend  to  a  verdict. 
This  proviiiot)  k%'  to  treble  costs  is  in  the  nature  of  a  ptf* 
nalty,  and^  therefore,  the  act  m  that  respect  ought  to  be 
construed  strictly*   The  language  of  this  s^atutd  resembles 
that  of  the  22hd  section  of  the  11  Geof.2,  c.  19,  w^iioh,  it 
has  been  held,  ought  to  be  construed  strictly.    Gurmetf  ?. 
Bullen  (a).     In  the  7th  Jac.  1,  c.  5,  the  14  Geo.  8,  c.  79, 
s.  100,  and  the  Turnpike  Act,  8  Geo.  4,  c.  1^  b.  147,  the 
Legislature  have  provided  in  express  terms  for  those  in- 
stances in  which  treble  costs  shall  be  recovered  on  a  ver- 
dict found  '  for  the  defendant,  horn  whence  it  may  be  in- 
ferred, that,  as  in  this  statute  it  is  not  so  provided,  the 
Legislature  did  not  intend  that  treble  costs  should  be  re- 
coverable. 

Goulbum,  Serjt-,  «nd  Humfrey^  contrd. — This  act,  be- 
ing in  protection  of  public  oflScers,  ttust  be  construed  li- 
berally, according  totbe  prmcipfle  adopted  in  Pro//  ▼. 
Hilman  (6).  The  provision  as  to  treble  costs  ought  not 
to  be  limited  in  the  manner  contended  for  on  the  other 
side,  but  may  be  divided  into  two  branches  the  one  appli- 
cable to  the  cases  ttientioned  in  the  latter  part  of  the  sec- 
tion, the  other  to  the  case  where  the  jury  shall  findl  a  ver- 
dict for  the  defendant  by  reason  that  the  act  complained 

(a)  1  B.  &  A.  670.  (5)  6  D.  &  R.  481. 
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of  has  been  done  under  the  authority  of  the  statute,  ox  ^ch.  of  PUa», 
diat  the  action  has  been  brought  after  the  time  limitedy  pir  ^ 

in  a  wrong  county.  Wabd 

Vm 

Batsman. 

Batlsy,  B.— If  the  Legislature  intended  to  give  trel^le 
costs  on  a  verdict  found  for  the  defendant,  the  language 
used  to  express  that  purpose  is  very  unfortunate.  What 
are  the  words  relied  upon  to  lead  to  the  inference  that 
such  was  the  intention  of  the  framers  of  this  clause?  It  is 
provided}  that,  if  the  fact  committed  "  shall  appear  to  have 
been  so  done,  (that  is,  in  pursuance  of  the  act),  or  if  any 
such  action  or  suit  shall  be  brought  after  the  time  limited 
for  bringing  the  same,  or  be  brought  or  laid  in  any  other 
place  than  as  aforementioned,  then*'  (let  us  see  what  is  to 
be  the  consequence),  "  the  jury  shall  find  for  the  defen- 
dant or  defendants."  This  is  a  termination  of  that  sen- 
tence, and  we  then  come  to  a  new  alternative,  '*  or  if  the 
plaintiff  or  plaintiffs  shall  become  nonsuit,  or  discontinue 
his  or  their  action,  after  the  defendant  or  defendants  shall 
have  appeared,  or  if,  upon  demurrer,  judgment  shall  be 
given  against  the  plaintiff  or  plaintiffs,  the  defendant  or 
defendants  shall  and  may  recover  treble  costs."  There- 
fore,  having  in  the  former  sentence  disposed  of  the  case  of 
a  verdict,  the  clause  goes  on  to  provide  that  treble  costs 
shall  be  recoverable  in  three  cases,  and  in  three  cases  only. 
There  might  be  good  reasons  to  omit  the  case  of  a  verdict, 
but  whether  there  were  or  not,  I  cannot  say  that  an  in- 
tention to  give  treble  costs  in  that  event  can  be  collected, 
when  I  find  that  in  other  acts  of  Parliament  such  an  in- 
tention has  been  clearly  and  unequivocally  declared  by 
express  words. 

Bolland,  B. — The  object  of  the  Legislature,  in  fram- 
ing this  section,  was  to  protect  a  pubUc  officer  so  far  as  he 
has  a  right  to  be  protected.  I  can  perceive  good  grounds 
to  distinguish  the  three  cases  in  which  they  have  declared 

o2 
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Exch.  of  PUas,  that  the  defendant  shall  have  treble  costs,  from  the  case 
1832. 

of  a  Terdict,  which  is  omitted.  In  case  of  a  nonsuit  or  dis- 
continuance, the  plaintiff  has  no  ground  of  action,  and  a 
judgment  in  demurrer  shews  that  he  is  wrong  in  law;  but 
where  the  action  goes  on  to  a  verdict,  there  generally  has 
been  some  question  to  be  tried. 

Rule  discharged. 


W.  4-  H,  by 
agreement  in 
March,  1827, 
became  tenants 
to  the  plaindff 


Graham  v.  Whichelo  and  Hull. 

Assumpsit    upon    an    agreement,    dated  the  10th 

Marc/i,  1827,  between  the  plaintiff,  of  the  one  part,  and 

the  defendants,  of  the  other  part,  whereby  the  plaintiff 

for  three  years^of  did  agree  to  let  and  demise  unto  the  defendants  a  part  or 

premises  occu-  >  n  .  ^       n.        i  •  t 

pied  by  them  as  portion  of  a  Certain  messuage  or  dwelling-house,  with  cer- 
fhrpowcr^to^  *^'"  rights,  privileges,  &c.  in  the  said  agreement  men- 
them  to  extend    tioncd,  to  hold  the  same  from  the  25th  day  of  March  then 

the  term  to  ,  '  '' 

seven  yenrs^by  instant,  for  and  during  the  term  of  three  years  from  thence 
tiffrnorice^to"'  "®^^  cusuing,  and  fully  to  be  complete  and  ended;  and  if 
^JanM^r\s2d^  the  said  defendants  should  give  unto  the  said  plaintiff 
fv,  Sf  H.  gave     three  months'  notice  in  writing  for  that  purpose,  previously 

notice  accord  .^,  ..  ^,  .,  ^,  ,  _ 

ingiy.  At  Mid-  to  the  expiration  of  the  said  term  of  three  years,  then  and 
wTretired^from  ^"  *^^*  ^^®  ^^^  *"^  during  the  further  term  of  four  years, 
the  partnership,  makiuff  in  the  wholc  the  term  of  seven  years,  from  the  said 

and  in  January ^ 

1829,  /A  en-  25th  day  of  March  then  instant,  at  and  under  the  yearly 
nership  wiSi'!y.,  Tcut  or  sum  of  210/.,  payable  quarterly,  &c.;  and  whereby 
S(d  on  Uif  bu^"  *^®  ®^^^  defendants  did  agree  to  take  and  rent  the  same  of 
siness  under  the  the  said  plaintiff,  &c.  Averment — that  after  the  making 
untn  issi.         of  the  said  agreement,  and  more  than  three  months  before 

PlaintUTgave 

receipts  for  the 

rent  as  received  from  H.  after  W,  retired,  and  as  received  from  H,  4"  S,  ^fttt  S.  became  partner 

with  H,    In  Fthruary,  1829,  the  plaintiff  gave  to  H.  a  letter  to  the  plaintiff's  attorney,  signifying, 

that  a  lease  might  be  made  to  /f.  4"  •&»  hot  this  letter  was  kept  by  U.  and  not  acted  upon,  and 

no  lease  was  prepared: — Held,  that  fF.  remained  liable  to  the  plaintiff  for  the  rent  accming 

in  188). 
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the  expiration  of  the  said  term  of  three  years,  the  defen-  Erch.  of  pitu, 
dants  did  give  notice  in  writing  of  their  intention  to  hold  ^ 

and  continue  tenants  of  the  demised  premises  for  the  fur-  Graham 
ther  term  of  four  years  from  and  after  the  expiration  of  whi/hblo. 
the  term  of  three  years,  making  in  the  whole  the  term  of 
seren  years,  according  to  the  provisions  in  the  agreement* 
— Breach,  non-payment  of  half  a  year's  rent,  due  on  29th 
September^  1831.  There  was  a  count  for  use  and  occupa- 
tion, and  the  money  counts. — Plea,  by  Whichelo,  the  ge- 
neral issue.  The  defendant,  HuUt  pleaded  his  bank- 
ruptcy ;  upon  which  the  plaintiff  entered  a  noUe  prosequi 
as  to  him. 

At  the  trial  before  Gumey,  B.,  at  the  Middlesex  Sit- 
tings in  Trinity  Term  last,  the  following  appeared  to  be 
the  facts  of  the  case: — Some  apartments  in  Regent-street 
had  been  let  to  the  defendants  by  the  plaintiff,  under  the 
agreement  set  out  in  the  first  count  of  the  declaration. — 
In  January 9  18S9,  the  defendants  gave  a  written  notice  to 
the  plaintiff,  signed  by  them,  requiring  an  extension  of  the 
term  to  seven  years,  according  to  the  clause  contained  for 
that  purpose  in  the  agreement.  On  the  part  of  the  de- 
fendants, Hull  was  called,  who  was  objected  to  by  the 
plaintiff,  as  an  interested  witness.  The  learned  Baron, 
however,  received  his  evidence,  reserving  the  point  as  to 
hb  competency.  By  his  evidence,  it  appeared  that  he 
and  Whichelo  had  occupied  the  apartments  in  question,  as 
picture  dealers,  until  Midsummer^  1828,  at  which  time 
they  dissolved  partnership,  and  Whichelo  retired  from  bu- 
siness. The  plaintiff  was  informed  of  the  dissolution 
about  three  months  after  it  took  place,  in  January^  1829, 
Hull  entered  into  partnership  with  a  person  of  the  name 
of  Smart f  and  they  carried  on  the  business  under  the  firm 
of  Hull  ^  Co.,  at  the  premises  in  question,  until  their 
failure  in  September,  1831.  After  the  notice,  in  January, 
1829,  requiring  an  extension  of  the  term,  which,  in  con- 
formity with  the  agreement,  and  at  the  plaintiff's  desire. 
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E^K  qf  Pieat,  was  made  in  the  names  of,  and  signed  by,  WMchelo  and 
-     Hull,  the  plaintiff  wrote  the  following  letter  to  his  at- 
Graham       torney: — 
Whiohblo. 

"  Dear  Sir,— Messrs.  Hull  %  Co.  have  requested  me  to 
say,  that  they  wish  to  have  a  lease  prepared  for  the  resi- 
due of  the  term  they  hold  of  part  of  my  house.  No.  27; 
they  will  apply  to  you  accordingly ;  the  firm  is  now  Messrs. 
Hull  ^  Smart,  and  I  have  no  objection  in  granting  their 
request. 

John  Watson,  Esq.  N,  Graham. 

Gerrard  Street.  Feb.  11th,  1829." 


The  above  letter  was  written  in  HuWs  house,  and  given 
to  him  by  the  pUintiff,  bat  Hull  kept  it,  and  never  deli- 
vered it  to  Mr.  Watson.  No  lease  was  ever  prepared  or 
executed.  The  defendant  proved  receipts  given  by  the 
plaintiff  for  rent  due.  Until  Aprils  1828,  as  received  from 
Whichelo  %  Hull;  and  he  also  proved  receipts  given  by 
the  plaintiff  after  the  dissolution  of  the  partnership  be- 
tween Whichelo  and  HuU^  for  rtnt,  as  received  from  HuU, 
and  other  receipts  given  by  the  plaintiff  subsequent  to  the 
commencement  of  the  partnership  between  HuU  and 
Smart,  as  for  rent  received  of  HuU  ^  Smart* 

The  counsel  for  the  defendant  Whichelo,  contended, 
that  on  these  facts  there  was  a  surrender  by  operation  of 
law,  and  an  acceptiance  by  the  plaintiff  of  Smart,  as  a 
new  tenant. 

The  learned  Judge  thought  that  the  intention  to  receive 
Smart  as  a  tenant  instead  of  Whichelo,  was  only  an  in- 
choate intention,  and  not  binding  upon  the  plaintiff  until 
it  was  acted  upon  by  Smarfs  becoming  a  tenant;  for, 
otherwise,  the  plaintiff  might  have  lost  Whichelo  as  a  ten- 
ant without  having  got  the  security  of  Smart  as  tenant. 
Under  his  direction  a  verdict  was  found  for  the  plaintiff 
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fi^  th^  anreara  of  ^nt  up  to  Michaelalas,.183]|  and  he    Exch.ofPkai, 

1832* 
gave  the  defendant  leave  to  move  tot  enter  a  nonsuit. 

Jervis  having  obtained  a  rule  accordmgly,  cause  was 
now  shewn  by — 

Hutchinson  and  Butt. — The  defendants  remain  bound 
by  the  original  agreement      The  notice  was  given  ac- 
cording to  the  terms   agreed   upon,  and  thereby  a  ten- 
ancy for  seven  years  was   created.      Nothing  has  been 
done  to  determine  this  tenancy.     The  letter  from  Gra- 
ham^ which  was   never  shewn   to  fFhichelo,   could   not 
operate   as  a  surrender.     Even  if  it  were  a  surrender, 
it  could  not  have  been  received  in  evidence,  not  being 
stamped —  WiUiams  v.  Sawyer  (a).   \Bayley,  B. — If  a  new 
lease  had  been  executed  to  Hull  8f  Smarts  there  might 
have  been  a  surrender  by  operation    of  law,   but  there 
being  no  new  lease  executed,  you  contend  that  Whichelo 
is  liable  by  privity  of  contract  arising  from  the  original 
agreement.]    There  cannot  be  a  change  of  tenancy  by 
surrender  by  operation  of  law,  without  the  assent   of  all 
the  parties.     In  this  case  Whichelo's  assent  is  not  shewn, 
and  the  landlord   did  not  obtain  any  new  tenant.      In 
Matthews  v.  SaweU  (6)  Gibbs^  C.  J.,  said,  that  it  was  '*  an 
extremely  hard  case  against  the  defendant,  and  the  Court 
has  been  disposed  to  struggle  to  the  utmost  in  his  favour;'* 
as,  however,  there  was  no  new  tenant  answerable  to  the 
plaintiff,  they  held  that  the  defendant  was  liable,  and  that 
a  parol  surrender  of  the  lease  was  void  under  the  statute 
of  frauds.     In  Thomas  v.  Cook  (c),   there  was  the  assent 
of  all  the  parties,  and  the  landlord  had  a  new  tenant,  upon 
whom  he  actually  distrained  for  rent,  and  the  action  was 
for  use    and   occupation,   and    not    upon   the  privity  of 
contract.     In  the  present  case  the  defence  was  founded 
upon  the  non-occupation  of  the  defendant  fVhichelo,  but 

(«)  3  B.  &  B.  70;  6  Moore,  226.     (b)  8  Taunt.  270 ;  2  Moore,  262. 
(c)  2B.  &A.  119. 
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^'*- «/  ^'««»  the  action  is  not  brought  for  use  and  occupation,  but  on 
V      ^      /     the  privity  of  contract  upon  the  original  agreement    The 
Graham       receipts,  at  the  most  only  shew  that  there  was  an  assign- 
Whichelo.     ment,  but  the  privity  of  contract  remained  upon  which 
the  lessee  was  Hable.    No  occupation  is  necessary,  and  the 
lessee  is  still  liable  upon  the  agreement  (a).      There  is 
the  same]  distinction  between  assumpsit  and  debt,  where 
the  demise  is  not  under  seal,   as  between  covenant  and 
debt,  where  the  demise  is  by  deed  (6).     The  mode  of  de- 
claring adopted  in  this  case,  on  the  special  agreement,  is 
the  proper  way  to  charge  a  defendant  on  the  privity  of 
contract  where  the  agreement  is  not  under  seal.     [They 
then  proceeded  ,to  argue  against  the  competency  of  Hull; 
but,  as  the  Court  gave  no  judgment  on  that  part  of  the 
case,  the  arguments  are  omitted  (c).] 

Jervis,  corUri.— The  interest  of  fThichelo  was  deter- 
mined by  act  and  operation  of  law.  In  Thomas  v.  Cooke  (d), 
the  landlord,  with  the  assent  of  the  tenant,  accepted 
of  another  person  as  his  tenant,  and  had  distrained  upon 
him;  and,  although  there  was  no  surrender  of  the  original 
tenant's  interest,  the  circumstances  were  held  to  amount 
to  a  surrender  by  act  and  operation  of  law  within  the  ex- 
ception  of  the  statute  of  frauds.  In  the  present  case  the 
circumstances  are  equally  strong.  The  giving  receipts  for 
rent  to  Hull  after  the  dissolution  of  partnership,  and  to 
Hull  %  Smart  after  the  new  partnership  was  established, 
was  a  clear  reUnquishment  otWhichelo  as  a  tenant;  and 
the  letter,  as  well  as  the  receipts  given  to  Hull  %  Smart, 
were  circumstances  from  which  a  jury  might  well  infer  an 
assent  to  receive  Hull  ^  Smart  as  the  new  tenants.     The 


(a)  iSaund.  240.  6  Bing.  306;    WorraU  v.  Jones, 

(6)  Id.  140,  uote  (p),  last  edi-  6  M.  &    .  241 ;    BaU  v.  Rustel, 

tion.  1  M.  &  M.  332. 

(c)  See  Aflalo  v.  Fourdrinier,  (d)  2  B.  &  A.  119. 
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case  falla, therefore,  within  the  decision  of  Thomfisv.  Cooke ^  ^^-  ofpieat, 

1832 
and  the  circumstances  which  took  place  amount  to  a  valid 

surrender  of  WInchekfs  interest  by  act  and  operation  of 

law. 


Batlby,  B. — It  seems  to  me  that  this  case  is  distinguish- 
able from  Thomas  y^  Cooke.  In  that  case  the  lessee  under- 
let, and  the  lessor  accepted  the  underlessee  as  his  tenant, 
and  the  original  lessee  assented;  so  that  all  the  three 
parties  assented  to  the  arrangement  by  which  the  under- 
lessee  became  the  immediate  tenant  to  the  original  land- 
lords Now,  if  it  could  have  been  made  out  in  the  present 
case  that  the  plaintiff  agreed  to  give  up  Whichelot  that 
Whichelo  assented,  and  that  Smart  agreed  to  become 
tenant,  the  principle  of  Thomas  v.  Cooke  would  apply, — 
but  I  am  of  opinion  that  this  case  is  very  different,  because 
there  was  no  agreement  on  the  part  of  Graham  to  give  up 
fFhichelot  or  on  the  part  of  Smart  to  be  bound  as  tenant. 
There  was,  originally,  an  agreement  for  three  years,  and,  if 
the  tenants  chose,  they  were  at  liberty  to  extend  the  term 
to  seven  years  by  giving  a  notice  to  that  effect  to  the  plain- 
tiff. Before  the  period  when  the  notice  was  given,  Whiche' 
lo  retired  from  the  business  and  went  into  the  country. 
This  was  as  early  as  July^  18^,  and  at  that  time  the  rent 
was  received  as  from  Hull  alone.  Now,  in  Jannary^  18S9, 
Whichelo^  who  had  retired  from  the  business  and  ceased 
to  be  a  member  of  the  firm,  concurs  and  joins  in  the  giving 
a  notice  to  the  plaintiff,  requiring  a  further  extension  of 
the  term.  That  appears  to  me  to  be  a  distinct  acknowledg- 
ment by  Whichelo,  that  he  considered  himself  as  continu- 
ing at  that  time  in  the  relation  of  tenant  to  the  plaintiff. 
What  is  there,  subsequent  to  that  period,  to  shew  that 
this  relation  was  put  an  end  to?  Some  circumstances  have 
been  pressed  upon  us,  to  shew  that  the  tenancy  was  de- 
termined by  act  and  operation  of  law.  One  is  the  receipts 
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EMeh.qfPieai,  glteo  by  tha  plaintiff  for  rent,  as  from  HuU^  Smart;  but 
I  cannot  consider  that  circumstance  as  an  undertaking  bjr 
the.  landlord  to  give  up  the  former  tenibati  and  thefe  iano 
evidence  that  Smart  ever  agreed  to  become  liable  as  tenant; 
The  letter  from  the  plaintiff  has  also  been  relied  upon;  by 
that  lettier.th^  plaintiff  shewed  a  readiness  to  accept  Smart 
as  Jthe  new  tenant,  and  to  agree  that  a  new  lease  should 
be  made  to  Hull ^ Smart  as  tenants;  but,  can  a  readiness 
to  accept  a  new.  tenant  by  an  instrumbnt,  which,  if  exe- 
cuted, woiild  have  made  both  Hull  and  Smart  liaUe  as  ten- 
ants, have  the  efibct  of  dischiirging  the  old  teaant,  when 
such  instrument  is  never  executed,  and  no  person  is  sub- 
stitated  in  the  {dace  of  the  original  tenant?  Graham  wb^ 
ready  to  accept  Smart  ^  Hull  as  tenants,  if  they  would 
eome  under. a  personal  engagement  to  him;  but  ihere  was 
no  agreement  oh  his  part  to  discharge  Whichelo»  or  toaccept 
a  surrender  unless  he  got  a  new  tenant*  To  make  out  the 
defence,  it  should  have  been  shewn  that  the  plaintiff  gave 
up  Whichelo  and  accepted  Smart  as  tenant ;  but,  on  the  evi- 
dence, there  never  was  any  substitution  of  any  new  person 
who  was  liable  to  the  plaintiff  as  tenant,  nor  was  there,  from 
firat  to  last,  any  thing  which  could  discharge  the  defendant 
Whichelo  from  his  liability.  I  am,  therefore,  of  opinion 
that  this  rule  shduld  be  discharged. 

BoLLAND,  B. — I  have  looked  in  vain  for  any  thing  which 
coiild  have  had  the  effect  of  preventing  the  defendant 
Whichelo  from  insbting  that  his  interest  remained,  if  this 
lease  had  turned  out  beneficial  Th^  only  circumstance 
which  pressed  upon  my  mind  was,  the  letter  of  the  plaintiff, 
and  if  that  letter  had  been  acted  upon,  the  case  would 
have  assumed  a  different  aspect,  but,  to  make  the  defence 
available  on  this  ground,  the  defendant  ought  to  have  gone 
much  further,  and  shewn  that  Smart  was  substituted  as 
tenant  according  to  the  terms  of  that  letter. 
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OtJRHBlr,  B. — One  of  the  pattiesi  ^ho  ought  io  have  Arc*,  of  PUat, 
c<fncufTed|  had  done  nothing  at  all^  and  another  has  only 
eriticed  his  readiness.  The  inteniidn  was  merdy  faichoate, 
ind  sever  was  Carried  into  ezeeutioti.  The  true  test  is, 
whether  IFMehelo  could  not  have  insisted  upon  any  bene- 
fit to  aecme  firotn  thb  lease. 

Rule  discharged. 


The  Kino  (at  the  suit  of  Niohtinoalb)  r.  Buchakan. 

ISPECI AL  writs  of  capiat  utlagaium,  returnable  in  Jultf,  xhe  King'swar- 
1831,  and  March,  1832,  had  been  issued  in  this  matter,  "ntandthe 

,  Attorney-Gene- 

and  inquisitions  taken,  upon  which  the  jury  had  found  rai't  consent, 
certain  debts  due  from  the  E(ut  India  Company  to  the  oTmoney  In^die 
defendant    The  plaintiff  petitioned  that  the  money  raised  JjJertff  und/r  a 
by  the  sheriff  might  be  paid  to  him  in  satisfaction  of  ^f^  uttaga- 
his  debt  and  costs ;  and  on  the  19th  of  June,  1832,  the  amount  to  an 
usual  warrant  and  consent  of  the  Attorney-Gkneral,  to  o^ft^oney" 
an  order  in  compliance  with  such  petition,  was  obtained.  ''**n'J^^in^T 
On  the  4th  of  July,  the  personal  representatives  of  the  de-  norance  of  the 
fendant,  on  an  aflSdavit  stating  that  the  defendant  had  died  feodant;  and 
at  Paris,  on  the  SOth  of  May  preceding,  and  that  the  S^^bThu""" 
deponent  had  seen  him  in  his  coffin,  obtained  a  Baron's  pr^^ntatiTet, 

•uffgettinff  the 

order  to  stay  the  money  in  the  hands  of  the  sheriff  until  death,  wui  tuy 
the  10th  of  November,  that  in  the  mean  time  he  might  an^'rder'for^the 
have  an  opportunity  of  pleading  that  the  defendant  had  j^J^'^Vihf 
died.     That  plea  having  been  entered  on  the  roll —  death  it  deter- 

mined  on  an 
issue  taken  on 

Wray  now  moved,  on  behalf  of  the  personal  repre-  ^^'au  affidavit 
sentatives,  that  the  order  by  the  Court,  on  the  Attor-  •^J?"?  ^**,.**>? 

'  -.         ,  n     1  defendant  died 

ney-6eneral's  consent  for  the   payment  of  the  money,  on  such  a  day, 

and  that  the 
deponent  had 
seen  him  in  his 
coffin,  is  snflicient  for  the  purpose  of  refersing  an  outlawry,  where  the  defendant  dies  abroad;  and 
the  ordinary  rule  that  there  must  be  a  certificate  firom  the  minister  of  the  parish  where  the  party 
died  or  was  buried,  does  not  apply. 
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Ei:eh,  of  Pleas,  might  be  further  stayed.  He  contended,  that,  until 
such  order,  the  plaintiff  was  not  entitled  to  the  money; 
and  therefore,  if  the  plaintiff  had  died  as  suggested,  the 
defendant's  representatives  were  entitled  to  judgment  of 
amoveas  manus.  That,  as  the  Attorney-Greneral  bad  two 
months  either  to  confess  or  deny  the  death,  it  was  essen- 
tial that  no  order  should  be  made  until  the  fact  of  the 
death,  and  the  time  at  which  it  happened,  were  ascer- 
tained. 

Jervis,  contrd,  insisted  that  this  application  was  too 
late,  inasmuch  as  the  warrant  from  the  Treasury  and  the 
Attorney-Generars  consent  were  an  appropriation  of  the 
money  to  the  plaintiff.  He  further  objected,  that  the 
affidavit  of  the  death  was  insufficient,  and  that,  in  order  to 
reverse  an  outlawry  on  death,  there  must  be  a  certificate 
from  a  minister  of  the  parish  where  the  party  died  or  was 
buried,  as  well  as  an  affidavit  of  his  death  by  some  per- 
son acquainted  with  him,  who  was  present  at  bis  burial ; 
and  cited  TidcTs  Practice,  144,  9th  edition. 

Lord  Lyndhurst,  C-  B. — If  the  fact  of  the  previous 
death  of  the  party  outlawed  had  been  known,  the  war- 
rant and  the  Attomey-GeneraVs  consent  would  not  have 
been  granted.  They  do  not  amount  to  an  appropriation; 
because,  that  which  is  done  by  the  Crown  under  a  mis- 
take, is  to  be  considered  as  though  it  had  not  been  done 
at  all.  The  circumstances  here  account  for  this  mistake, 
and  they  dispense  with  the  necessity  of  such  proofs  of  the 
death  as  in  ordinary  cases  the  Court  requires.  How  can 
a  certificate  of  the  death  be  obtained  from  the  minister  of 
the  parish,  when  a  party  dies  in  France?  If  the  plaintiff 
disputes  the  fact  of  the  death,  he  may  traverse  the  plea. 

The  other  Barons  concurred. 

Rule  granted. 
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Ejteh,  of  Pleas, 
1832. 

PiGGOTT  V.  Kemp  and  Others.  ^ ^^^^ 

Assault  and  battery.  In  an  action  of 

Thefifth  pleastated,  that  one  JohnEasio  and  one  Samuel  JJ^]*^i/j"y^' 

Butten,  before  and  at  the  said  several  times  when,  &c.  is  a  good  repli- 
cation to  a  pleSf 
were  possessed  of  a  certain  dweUing-bouse  and  close,  with  BUtingthat/.£. 

the  appurtenances,  situate  and  being  at  Mulbarion^  in  the  ^^^'^h[^ 

county  of  Norfolk;  and  being  so  possessed  thereof,  the  close,  and  that 

said  plaintiff  just  before  and  at  the  several  times  when,  making  noise, 

&C.  (to  wit),  on  &c.,  was  unlawfully  in  possession  of  the  fendimts,  as* 

said  dwelling-house,  and  with  force  and  arms  making  a  ^^^%^^(^f' 

great  noise  and  disturbance  therein,  and  at  the  said  times  ^y  ^^^  ^om- 

when,  &c.  was  therein  making  such  noise  and  disturbance  edhimtodepart, 

without  the  leave  or  licence,  and  against  the  will  of  the  Il^rcuJ^S*d^ 

said  John  Ecuto  and  Samuel  Bullen;  and,  thereupon,  the  fendant«.Mtbe 

■^  servants  of /.£. 

said  defendants,  as  the  servants  of  the  said  John  Easio  and5.i}.,gent- 
and  Samuel  Bullen,  and  by  their  command,  then  and  there  ic.,  and  bemuse 
requested  the  said  plaintiff  to  cease  making  his  said  noise  jL""!^?*^^' 
and  dbturbance,  and  to  go  and  depart  from  and  out  of  the  «« servants,  &&, 
said  dwelling-house  and  close,  which  the  said  plaintiff  then  mand,^&^a 
and  there  wholly  refused  to  do,  whereupon  the  said  de-  ^^tt^***^**^ 
fendants,  as  the  servants  of  the  said  John  Easio  and  Sa- 
muel Bullen,  and  by  their  command,  in  the  defence  of 
the  possession  of  the  said  last-mentioned  dwelling-house, 
gently  laid  their  hands  on  the  said  plaintiff  in  order  to  re- 
move him  from  the  said  dwelling-house;  and  because  he 
the  said  plaintiff  was  then  and  there  armed  with  divers, 
(to  wit),  two  loaded  pistols,  and  then  and  there  assaulted 
the  said  defendants  with  the  said  pistols,  and  used  violent 
and  menacing  language  and  gesture,  and  put  them,  the 
said  defendants,  in  alarm  and  peril  of  their  lives,  they, 
the  said  defendants,  in  order  to  protect  and  defend  them- 
selves, and  because  they  could  not  otherwise  protect  them- 
selves, wrested  and  took  the  said  pistols  from  the  said 
plaintiff,  and,  in  so  doing,  necessarily  and  unavoidably 
seized  and  laid  hold  of  the  said  plaintiff  by  bis  arms,  and 
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Exch.  of  PUas,  wTOOg.**    By  giving  this  general  replication  to  a  plea  of 
«^  authority  from  a  stranger,  the  legislature  seems  to  have 

PioGOTT  taken  it  for  granted  that  such  a  replication  would  not  have 
Kemp.  been  good  at  common  law.  [Lord  Lyndhurst^  C.B. — 
That  might  be  to  remove  a  doubt.]  There  are  authori- 
ties to  the  same  effect  since  Crogate's  case.  In  Flneht 
p.  395,  it  is  laid  down,  that  a  warrant  from  a  justice  of 
the  peace  cannot  be  so  traversed,  and  it  is  put  on  the 
same  ground  as  a  title  or  licence  from  the  plaintiff.  If 
such  warrant  be  matter  of  record,  Selby  v.  Bardans  is 
wrongly  decided;  if  it  be  not  matter  of  record,  this  is  a 
distinct  authority  that  command  from  a  stranger  is  not 
traversable  by  the  common  replication.  In  Chancey  v. 
Win  (a),  Lord  HoU  says,  that  when  one  justifies  by 
virtue  of  a  warrant  of  a  justice  of  the  peace,  it  may 
not  be  proper  to  involve  the  warrant  in  the  issue.  In 
Jones  V.  Kitchen  (6),  Eyrct  C.  J.,  says,  this  replication 
is  not  allowed  if  the  plea  relate  to  any  commandment.  This 
dictum  is  cited  as  law  by  Mr.  Serjeant  WilUams  in  3  Wms. 
Saund.  (c).  And  all  the  text  books  lay  it  down  that  com- 
mandment generally  cannot  be  involved  in  the  issue.  Doc- 
trina  Placitandi  (rf).  *'  If  a  man  justify  by  warrant  of  an- 
other, de  injuria  is  no  plea  (e)."  The  precedents,  too,  are 
the  same  way,  for  where  one  justifies  in  his  own  right,  and 
another  as  his  servant,  it  is  usual  to  protest  the  command. 

Besides,  it  is  difficult  to  perceive  any  reason  why  au- 
thority from  a  stranger  should  be  put  on  a  different  foot- 
ing from  authority  derived  from  the  plaintiff.  In  both 
cases  two  distinct  matters,  the  fact  of  the  authority  and 
the  pursuance  of  it,  are  necessarily  involved  in  the  issue. 

Secondly,  this  traverse  involves  title  to  land.  It  involves 
first  the  title  of  Easto  and  BuUenJ^  It  may  be  conceded 
that  the  fact  of  actual  possession  is  traversable  by  the  ge- 

(a)  12  Mod.  580.  {d)  Page  113. 

(6)  1  B.  &  P.  80.  {€)  1  Chitty  on  PI.  614,-  Stc- 

(c)  295  b.  phen  on  PI.  204. 
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neral  replication;  but  the  right  of  possession,  or,  in  other  Sxeh.apUat, 
words,  a  possessory  title,  is  not  so,  nor  any  interest  in  land, 
however  inconsiderable.  Crogate's  case,  2nd  Resolution. 
Now  it  does  not  appear  from  the  plea  that  Ectsio  and  Bui- 
len  were  actually  on  the  land,  but  rather  the  contrary,  for 
it  is  stated  that  the  plaintiff  was  in  possession  (a).  Be- 
sides, unless  Eaito  and  BuUen  were  rightfully  in  posses- 
sion, the  command  is  no  defence.  The  possession  alleged 
by  them  is  therefore  merely  a  right  of  possession,  t.  e.  a 
possessory  title,  and,  therefore,  not  thus  traversable.  This 
is  the  distinction  between  this  case  and  the  case  of  HaU 
V.  Gerrard  (6),  where  it  was  held,  that  the  fact  of  posses- 
non  was  traversable;  for  there  it  appeared  on  the  plea 
drat  the  person,  in  whom  possession  was  alleged  to  be,  was 
actually  on  the  land. 

The  issue  involves,  secondly,  the  title  of  the  phuntiff, 
for  it  is  alleged  that  be  was  unlawfully  in  possession. 
This  allegation  he  denies,  putting  thus  in  issue  both  the 
fact  and  the  legality  of  his  possession,  in  other  words  his 
possessory  title  to  the  land.  In  neither  of  these  cases  is 
the  title  mere  inducement,  as  in  Taylor  v«  Markham  (c), 
but  of  the  substance  of  the  plea,  and  necessary  to  be  proved. 
[Lord  Lyndhursif  C.  B. — The  only  doubt  is  on  the  point 
as  to  the  command.] 

B.  Andrews^  contrd, — The  command  was  involved  in  the 
issue  in  Selby  v.  Bardons.  That  case,  therefore,  is  an  au- 
thority on  the  question  of  the  command  as  well  as  on  that 
of  the  multiplicity  of  the  facts  in  issue.  Chancey  v.  Win 
is  a  direct  authority.  [Bayley,  B. — In  that  case  some  of 
the  defendants  justified  as  servants.]  In  the  Archbishop 
of  Canterbury  v.  Kemp{d)^  Coke  said,  that  de  injurid  is 

(a)  It  was  subsequently  agreed     noise,  &c.  &c. 
that  the  arjpinient  should  pro-         (6)  Latch,  221. 
ceed  as  if  the  plea  had  been  in  the         (c)  Yelv.  157. 
common  form,  that  the  plaintiff         (d)  1  Cro.  Eliz.  539. 
was  wroogfully  there  making  great 

VOL.  I.  F 
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Excb.^  PieoM,  not  any  plea  where  the  defendant  makes  justifieation  by 
s^^^^^^^L^     claiming  an  interest  in  the  freehold  to  himself;  but  where 
VtaooTt      one  claims  not  any  interest,  but  justifies  by  eommand  or 
Kemp.        atithoriiy  derived  from  another^  it  is  otherwise*     In  "Doe- 
trina  Placitandi  (m)  the  distinction  is  taken  between  an 
authority  derived  mediately  or  immediately  from  the  plain- 
tiff himself,  and  oiie  derived  from  another.  The  command 
of  the  plaintiff  is  in  itself  a  defence,  whilst  the  command 
of  another  person  is  only  due  of  a  whole  lieries  of  facts 
which  constitute  one  defence. 

The  authorities  cited  on  the  odier  side  shew  that  the 
conmoind  dould  not  be  traversed  at  all,  which  had  been 
held  as  the  law  in  actions  of  trespass  qnare  elausumfiregit, 
UBtH  the  oontmry  wais  decided  in  Chambers  v.  Donaldson{b). 
In  the  present  case,  the  plea  consists  of  nfere  natter  of 
ezeuae.  [Bayley^  B. — It  wouU  oome  to  this,  that,  in  an 
action  against  master  and  servant,  tbefe  might  be  a  ge- 
neral traverse  of  the  plea  agaipst  the  one  and  not  against 
thtf  other*] 

The  Court  expiets^d  a  Tery  strong  ^uphibn  tiMt  the  re- 
plication was  good,  whevenpon — 

Byles  obtained  leave  to  withdraw  the  demurverand — 

Amend,  npon  payment  of  costs. 

(A)  PaicellS.  (6)  n£ast,65. 
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Etehf  iff  Pleat, 
1832. 

Harrison  r.  Bennett.  ^      ^^""^ 

JL  HIS  fiaii9«  was  tried  before  Bolland,  B.,  at  the  Sum-  Whm,  during 
mer  Assizesi  at  Chester,  1831.     The  jury,  having  retired  cause,  one  of  the 
to  conaider  tbek  verdipt,  returned  and  found  a  verdict  for  {"JSJ^^f ' 
the  fAaiotiff,  widi  do  dMS4g»fl-    The  learned  Judge  dir  Jun>n  were  ac 

cordingly  dis- 

pe^ted  the  jury  to  leewsider  their  verdict;  and  as  they  charged;  and  a 
were  Bg/m  retfrtog»  one  of  th%  jury  Absconded.    After  ^^J^],^^ 
4ilJg^ot  inquiry  be  cowld  npt  be  found,  and  the  defendant  ^^^'^^^^^ 
proposed  to  take  the  verdict  of  the  eleven  jurors.    The  the  plaintiff:— 
plgjff^jff  would  9ot  consent,  and  the  other  jurors  were  ac-  pidntiffwase^n- 
cordiDgly  discharged.  ^ro^e'tl^t 

The  cause  was  again  tried  at  the  following  Spring  As-  trUL 
sites,  before  Bosanquet,  J.,  and  the  jury  found  a  verdict 
for  the  plaintiff.     The  Master  doubted  whether  he  could 
allow  the  costs  of  tl^e  first  trial^  on  which — 

Zifoj^  moved  lor  a  "Tide  to  review  the  toxaiion.  Against 
which — 

J.  JervU  dbew.ed  eaiwe,  and  contended,  that,  as  neither 
party  was  in  fauk,  the  CAsts  should  be  borne  equally  be^ 
tnraen  them,  nore  particularly  as  the  defendiant  had  offered 
to  take  the  verdict  with  die  eleven  jurors.  He  referred  to 
the  cM64>f  Rome  v.  Brenion,  MSS.,  in  which  the  trial  had 
nMsearriei  in  consequenee  of  die  iihiesa  of  a  jurcH"^  and 
eaeh  party  bad  borne  his  own  coets* 

Umjfd,  cmUrA,  submitted,  that  the  finding  of  d^  jury 
on  4he  second  trial  shewed  that  die  plaintiff  had  a  jnst 
dHDMid;  and|  as  by  isesisdng.  that  demand  the  defendant 
\aA  di4v»fr  ike  {dainciff  to  trial,  he  was  in  iaoAt,  and  was 
answerable  for  tha  consequences.  He  assimilated  this  to 
the  case  where  the  cause  is  mate  a  renumet^  without  the 
faubof  ^lier  p^Bty,  Ttd^s  PracUce,  766, 9th«dition;  and 
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^04  CASES  IN  TUB  EXCHEQUER, 

Exch,  ofPUasj    observed,  that  the  decision  of  the  Master  in  the  case  of 
1832. 
v_^^_l^     Rowe  V.  BretUoH  had  been  acquiesced    in,  without    an 

Harrison,     application  to  the  Court. 

Bennett.  Cur.  adv»  vuli. 

Lord  Lyndhurst,  C.  B. — The  plaintiff  was  not  bound 
to  take  the  verdict  of  eleven  jurors;  and  as  the  finding  of 
the  second  jury  shews  that  the  defendant,  by  resisting  the 
demand  of  the  plaintiff,  was  the  cause  of  the  litigation,  be 
must  be  answerable  for  the  consequences,  and  pay  the 
costs  of  the  first  trial. 

Rule  absolute. 


Hembro  9.  Bailbt  and  Others. 

In  a  count  for  X  HIS  was  an  actiou  of  trespass  for  an  assault,  and  the 

Bauit,  the  defen-  vcnue  was  laid  in  the  county  of  Somerset^  without  specify- 

SflStn'  ing  any  parish  or  place, 

defence  of  a  Amongst  Other  pleas,  there  was  one  justifying  the  as- 

dwelling-house,  **  *  T»  i       i 

with  an  aver-  sault  in  defence  of  the  possession  of  a  bouse  of  the  de- 
the  lame  trL-  fcndant  Boilcy,  "  situate  in  the  county  aforesaid,*'  and 
conduded*wUh  ^^^  P^®*  Concluded  with  an  averment  as  follows  "  which 
tiirAvene,abtque  are  the  said  supposed  trespasses  in  the  introductory  part 
guilty  elsewhere  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
S?einng.*houfe:  ^*^^  Complained  against  the  said  defendants;  without 
-—ff<M,  that  the  this,  that  the  said   defendants  were  guilty  of  the  said 

qua  e$i  eadem  « 

was  sufficient,  supposed  trespasses,  or  any  or  either  of  them^  elsewhere 
traverse  was  than  in  the  said  dwelling-house  situate  as  aforesaid,"  and 
bi7lri?l!d!la^  this  they  are  ready  to  verify,  &c.  To  this  plea  there  was 
demurrer.  a  special  demurrer,  assigning  for  cause,  amongst  other 

things,  that  it  traversed  what  was  not  alleged  in  the  de- 
claration, and  that  it  contained  an  immaterial  traverse^ 
and  that  it  traversed  what  was  not  properly  traversable. 
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FoUeti,  in  support  of  the  demurrer,  contended  tliat  the  B*ch.  of  PU<u, 
averment  of  the  trespasses  justified  being  the  same  as 
were  complained  of,  was  an  averment  that  they  took  place 
in  the  dwelling-house  and  not  elsewhere,  and  that  the  addi- 
tion of  a  traverse  of  the  defendants  being  guilty  elsewhere 
was  at  least  surplusage,  and  therefore  bad  on  special  de- 
murrer; and  referred  to  Hargrove  v*  Ward  (a)^  and  Courts 
ney  v.  SatehweU  (6),  and  particularly  to  Melhr  v.  Wal^ 
her  (c),  and  the  authorities  there  collected  by  Serjeant 
WilUams,  and  the  note  of  the  editors  in  the  edition  by 
Paiieson  and  Williams,  as  shewing  that  the  averment  of 
the  gtug  est  eadem  would  be  now  held  sufficient  without 
the  addition  of  the  absque  hoc* 

Erie,  contrh,  contended  that  this  was  a  local  justifica- 
tion to  a  transitory  trespass;  and  that  to  such  a  justifica- 
tion, a  traverse  of  the  alleged  trespasses  having  been  com- 
mitted elsewhere  than  within  the  limits  to  which  the  local 
justification  extended  was  necessary;  and  that  in  the 
same  note  of  Serjeant  Williams,  two  reasons  were  assign- 
ed for  this  strictness  in  the  plea,  one  that  it  might  appeat 
to  the  Court  that  the  defendant  acted  under  the  authority 
of  the  law,  and  the  other  to  ascertain  with  correctness  the 
place  of  the  justification  to  which  the  venire  facias  is  to  be 
awarded ;  that  the  precedents  from  the  time  of  Elizabeth 
were  uniform  in  requiring  the  traverse,  which  precedents 
were  referred  to  in  the  same  note  (rf);  and  he  relied  particu- 
larly on  Co.  Liu.  282.  b..  Peacock  v.  Peacock  {e),  and  Dame 
Madicin*s  case  (/) ;  that,  although  the  reason  relating  to  the 
awarding  of  the  venire  facias  no  longer  existed,  since  the 
4tAnn.  c.  16,  directing  the  venire  facias  to  be  awarded  out 
of  the  body  of  the  county,  still  it  had  been  decided  that 

(a)  Lut.  1457.  (d)  In  2  Saund.  5. 

(h)  1  Str.  694.  (f)  Cro.  Eliz.  706. 

(c)  2  Saund.  6,  n.  3.  (/)  1  Sid.  293. 
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Exeh.€f  Pleas,  the  precedents  must  govern;  and  that,  where  to  a  Irtop&ss 
for  taking  cattle  at  Hereford,  the  defendant  justified  the 
takingi  as  bailiff  of  the  manor  o{A^,  under  a  iUiirimgmg  fren 
the  Court  of  that  manor,  and  concluded  with  a  qma  esi  ea*' 
denii  but  without  the  Absque  hoe  that  he  was  guilty  else- 
where out  of  the  manor  of  ^.^  and  ^ere  Was  a  special  de^ 
murrer  for  the  omission  of  the  absque  hoc  the  Court,  after 
two  arguments,  held  the  plea  bad  for  the  ^mitoloii  of  the 
absque  hoe.  Benfamin  v 4  Howell  (m)i 

Lord  Lyndhurst,  C«  B«-^Mr4  Seqeluit  WiUiame  4kjB, 
that  the  reason  being  put  an  eild  to^  it.ia  reduced  to  A 
matter  of  mere  form;  and  he  gives  a  very  sdund  reason  Set 
the  qu€e  est  eadem  being  sufficient*  There  can  be  no  ne- 
cessity for  adding  a  traverse;  the  reason  of  the  fonn  u^ 
in  the  ancient  precedents  no  longer  exists^ 

Bayley,  B. — Try  it  on  principle:  the  allegation  in  the 
declaration  is  transitory  as  to  time  and  place ;  the  plaintiff 
might  give  in  evidence  an  assault  at  any  time  and  plaee« 
Then  the  defendant  justifies  an  assault  in  a  particular  plade^ 
and  adds,  that  it  is  the  same  assault  complained  of  in  the 
declaration.  Does  he  not  thereby  virtually  exclude  any 
other  place,  and  then  is  not  the  traverse  superfluous^ 
and  consequently  bad  on  special  demurrer? 

Leave  to  amend,  by  striking  out  the 
traverse  without  costs» 

(a)  1  Wils.  81 ;  2  Str.  5  e,  note  (p),  last  edition. 
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Exeh,  ofPliiu, 
1832. 

GoMPERTz  r.  Denton.  " 

Assumpsit  od  tbe  wamnty  of  a.  hone  fexchahg^  The  purchaier 
ed  for  another  horse  with  30A  paid  as  the  diflbrepoe  ^.^eX"^ 
of  value,  with  counts  for  goods  sold  and  delivered,  and  breach  of  a  wtr- 

^  ranty,  in  an  ac- 

money  had  and  received.    At  the  trial,  the  plaintifT  reco-  tion  for  damages 
vered  4SL8s.6d.    The  pkintiff  bad  held  the  defendant  "^t^UTL'the 
to  baa  for  90L    A  rule  had  been  obtained  by  HoU,  call-  %^^^^^^  ^ 
ing  on  the  plaintiff  to  shew  cause  why  the  defendant  should  ^}^;^  ^^  ^^ 

onffinai  cono* 

not  be  allowed  bis  costs  pursuant  \o  the  statute  43  Oeo.Sf  deration,  unless 
c46^  s.a  It  appeared  from  the  phuntiff's  aflgdavito  in  ^uirdrn*1n*thl' 
opposition  to  the  rule,  that  the  arrest  was  made  for  GOL^  original  agree- 

*  *  roent  for  re- 

tbe  price  and  value  of  a  horse,  and  30L  money  paid,  being  sdnding  the 
the  difference  in  exchange  for  another  horse  of  the  defen-  ^ch  event,  c 


.or 


dant's,  valued  at  90/.,  warranted  sound;  that  the  defen-  r^^"t^.S!!" 

'  '  '  ties  suDsequent- 

dant's  horse  proved  to  be  unsound,  and  the  plaintiff  took  ly  agree  tore- 

,.,,  ii/.i  /!••  •••■  sdnd,  or  unless 

bun  back  to  the  defendant,  offenng  to  rescind  the  con-  the  case  be  one 
tract;  that  the  defendant  at  first  was  willing  to  do  so;  but  therefore, 'there 
they  subsequently  quarrelled,  and  no  final  agreement  was  ^  ^^  ^^^^^^ 
come  to  between  the  parties.  cause  within  43 

Geo,  3,  c.  46,  for 
holding  to  bail 

JR.  F.Richards  now  shewed  cause.— The  question  here  in  *  case  not 
is,  whether  the  phuntiff  had  reasonable  and  probable  cause  ceptious. 
for  making  this  arrest  The  plaintiff  rescinded  the  con- 
tract, and,  therefore,  he  was  entitled  to  recover  from  the 
defendant  the  amount  which  he  had  given  him  for  the 
horse  in  question.  IBaylejf,  B. — One  party  cannot  re- 
scind the  contract  unless  the  other  party  agrees  to  it.] 
But  suppose  he  was  not  strictly  entitled  to  do  so,  the  plain- 
tiff  might  still  have  a  reasonable  and  probable  cause  for 
making  the  arrest.  In  Turner  v.  Prince  (o).  Best,  C.  J.,  says 
— **  I  do  not  say  that  the  Court  will  in  no  case  grant  a 
rule  to  give  the  defendant  his  costs,  where  the  arrest  is  for 

(a)  6  Bingr.  191;  S.  C.  2  M.  &  P.  305. 
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^''\^S2^^'"'  100/.,  and  the  plaintiff  recovers  only  39/.  But  it  must  be 
v^....^^J^  a  very  strong  case.  Tiiis  is  too  complicated  a  transaction 
GoMPERTz  for  us  to  say  that  the  defendant  could  successfully  sue  the 
Demton.  plaintiff  for  maliciously  holding  him  to  bail;  and,  unless 
he  could  do  so,  there  is  no  ground  for  making  this  rule  ab- 
solute." [Bayley^  B. — To  entitle  a  defendant  to  recover  his 
costs  under  this  statute,  it  is  not  necessary  to  shew  malice. 
Donlan  v.  Brett  (a).]  In  Sherwood  v.  Taylor  {b)  it  is  said 
**  The  object  of  the  statute  was  to  save  the  defendant  the  ex- 
pense and  inconvenience  of  an  action  for  a  malicious  arrest; 
and  the  proof  offered,  on  applications  such  as  the  present, 
must  go  to  the  same  extent  as  the  proof  in  such  an  action ;" 
and,  **  it  lies  on  the  defendant  to  shew  that  there  was  no 
probable  cause  for  the  arrest."  Here  the  jury  found  a  ver- 
dict for  48/.  %s.  6c/.,  and  allowed  30/.  for  the  horse  given  in 
exchange,  the  other  horse  being  proved  to  be  unsound. 
[Bayley,  B. — The  contract  of  warranty  was  open,  and 
entitled  the  plaintiff  to  recover  damages  for  the  breach  of 
it,  but  did  not  entitle  him  to  return  the  horse,  and  rescind 
the  contract.  In  Street  v.  Blay  (c),  the  law  on  this  sub- 
ject was  fully  considered  by  the  Court  of  King*s  Bench, 
and  it  was  there  laid  down,  that  a  purchaser  has  no  right 
to  return  the  article,  unless  there  has  been  a  condition  in 
the  original  contract  authorizing  the  return,  or  the  vendor 
has  subsequently  consented  to  rescind  the  contract,  or  un- 
less the  case  turn  out  to  be  one  of  fraud.  Lord  Lyndhurst. 
— If  we  are  of  opinion,  that,  unless  the  other  party  agreed 
to  rescind  the  contract,  the  plaintiff  has  no  power  to  do  so, 
how  can  you  contend  that  you  had  a  right  to  hold  the  de- 
fendant to  bail?  Bayley,  B. —  According  to  Power  v. 
Welles  {d),  if  the  contract  is  still  open,  you  cannot  maintain 
an  action  for  money  had  and  received.]     It  is  submitted. 


(«)  10  B.  &  C.  117.  (0  2  B.  &  Ad.  466. 

(6)  6  Bing.  280;  S.  C.  3  M.  &         (</)  Cowper,  818. 
P.  641. 
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that  it  is  not  necessary  to  shew  an  absolute  formal  rescind-  ^^h.  o/PUat, 
ing  of  the  contract.     It  is  sufficient  if  there  was  enough 
for  the  jury  to  conclude  that  the  contract  was  once  agreed 
to  be  rescinded. 


Lord  Lyndhurst,  C.  B.— There  was  a  proposition  to 
rescind  the  contract,  which  the  defendant  was  at  first 
willing  to  accede  to,  but  the  agreement  to  rescind  was  never 
completed;  therefore,  the  contract  remained  open.  One 
party  alone  could  not,  by  his  own  act,  rescind  the  contract. 
The  plaintiff  had  no  right,  therefore,  to  hold  the  defendant 
to  bail  at  all.  The  case  of  Street  v.  Blay  seems  to  have  been 
very  much  considered.  That  case  shews  that  you  cannot 
treat  a  contract  as  rescinded  on  the  ground  of  the  breach 
of  warranty,  except  there  was  an  original  agreement  that 
the  party  should  be  at  liberty  to  rescind  in  such  case,  or  un- 
less both  parties  have  consented  to  rescind  it.  According 
to  that  decision^  which  is  the  most  recent,  your  remedy 
was  an  action  for  damages ;  and  it  follows  that  you  could 
have  no  reasonable  or  probable  cause  for  holding  to  bail. 

Bayley,  B. — I  take  the  rule  to  be,  that,  if  the  contract 
remains  open  so  as  to  give  the  party  a  right  to  recover 
damages  for  a  breach  of  warranty,  he  cannot  maintain  an 
action  of  indebitatus  assumpsit  on  the  ground  of  the  failure 
of  (he  consideration. 

Rule  absolute. 
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JoRM  Wbeeler,  Plaintifi. 

William  Duke^  George  Duke,  John  LiohtWood  and 
Sarah  his  Wife,  John  Duke  and  Elizabeth  Duke, 
William  Duke  the  younger,  Elizabeth  Liohtwood, 
Thomas  Liohtwood,  William  Duke,  son  of  Qeorob 
DuKBi  Qeorge  Duke  the  younger,  Sarah  Duke^  John 
Duke  the  younger,  Mary  Ann  Duke,  Maria  Dukc^ 
Ann  Clbmbnts,  and  Ann  Duke,  widotr, 

Defendnnts. 

By  marriage        X  HC  Master  of  the  Rolls  sent  the  following  case  for  the 

settlement,  land         »   •  i»  ^t.  •     /^ 

was  conveyed  to    opinion  of  this  Court : — 

lUM  of  th^fa^u-  George  Duke  (since  deceased)  being  seised  in  fee  pro- 
band for  life,  vious  to,  and  in  contemplation  of,  his  marriage  with  Ann 
after  his  de-  Grote,  now  the  defendant  Ann  Duke,  by  indentures  of 
Se*wife'*surriv-  ^^^^e  and  release,  bearing  date  respectively  the  2nd  and 
ed  him,  To  the  8rd  davs  of  April,  1828,  between  the  said  George  Duke  of 

use  and  intent  ^  .  ^  ? 

that  the  wife  the  first  part,  the  said  Ann  Grove  of  the  second  part,  and 

14«.  per  week;  the  said  Ann  Clements,  the  plaintiff  </bA;t  Wheeler,  Thomas 

Sfre'to*^^\  the  ^^^^^'^^  (since  deceased),  and  the  defendant   William 

trustees  should,  Duke,  the  SOU  of  the  said  George  t)uke,  of  the  third 

time,  and  at  all  part,  reciting  that  the  said  George  Duke  was  sebed  in 

^ndp^Mess^'  fee  of  a  piece  of  land  and  sixteen  messuages  or  d welling- 

of  the  residue  to  bouses  which  he  had  erected  thereon,  and  premises  in 

the  use  of  all  ,  .  .  .  • 

and  every  the  Wolmer  Lane,  in  Birmingham,  being  the  premises  there- 
ren  of  his  former  by  released;  and  that  a  marriage  was  intended  to  be  bad 
^%!*^c^D*  *"^  solemnized  by  and  between  the  said  George  Duke 
£.F.,  o,  H.,      an(j  J^f^f^  Grove;  and  that  it  was  agreed  by  and  between 

and  1.  K.,  and       ,,^  ^»^^^  «  ^ 

their  issue  law-  the  said  George  Duke  and  Ann  Grove,  upon  the  treaty  of 
Ind^tSlSS^be-      the  said  marriage,  that,  in  case  the  said  Ann  Grove,  the 

gotten,  equally 

to  be  divided 

between  and  amongst  them  in  equal  shares  and  proportions,  as  tenants  in  common,  and  not  as 

joint  tenants,  and  hit,  her,  or  their  respective  iesues : — Held,  that  the  five  children  took  estates  for 

life,  and  that  no  estate  was  taken  by  grandchildren  bom  after  the  settlement  and  before  the  death 

of  Uie  settlor,  the  husband,  or  by  grandchildren  born  after  his  death. 
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siid  iottnd^d  wife  of  the  tAid  Oto^ge  Dkkt,  thould  ftut«  ^^^A* »/  P^^^ 
yhre  bfan  the  linid  Oiorge  Dukci  she  should  re^ite^  out 
of  the  reills  aAd  profits  of  the  said  sixtecfti  messuages  or 
dwetting-bduses  reeled  upon  the  smd  piece  of  land,  foif 
iAA  during  the  tenH  of  h^r  natural  Bfei  thd  sum  of  14tf« 
per  week  I  and  thai  the  residue  of  tb^  ^nts^  issui^d»  and 
ptofits  of  the  said  sixteen  messuages  or  dw^Uilig^ioUs^ 
from  and  after  the  dectese  df  the  said  George  Duke^ 
diouU  be  ^ually  divided  betwetii  and  aosongst  the  theA 
Children  of  the  said  Oeorge  Dmke  by  his  former  Wift, 
namely^  William^  Gtorgef  Skrah,  John,  and  ElUtabeik, 
and  their  issue;  and  for  whieh  purpose  the  said  George 
Duke  had  ilgreed  to  grant  tod  conrey  the  said  piece  of 
landi  tiixteeti  messuages  of  dwelling^^housee  and  premises^ 
upon  the  trilsts,  and  for  the  soTeral  endsi  intdnts>  tod  pulr>> 
poeei  helreina.fter  mentioned^  expressed,  and  declared  of 
and  OMiceming  the  same:  He^  the  said  George  Duke,  in 
pursuance  of  the  said  agreement,  and  in  contemplation 
tod  prospect  of  the  said  marriage,  and  for  the  purpose!^ 
of  making  a  provision  for  the  said  Atm  Grove,  in  case  the 
said  marriage  shduM  take  effect,  and  she  shoiild  survive 
him;   tod  also  in  consideration  of  10^.  to  be  paid  to 
the  said  George  Duke  by  the  said  Ann  ClemeniSf  John 
Wheeler,  Thomas  Harxieon^  and  William  Duke;  granted, 
bargaitied^  sold,  releasedi  and  confirmed  unto  the  said 
Ann  Clements^  John   Wheeter^   Thotna$  Harrieon,  and 
William  Duke^  their  heirs  and  assigns,  aU  the  said  pre- 
mises in  Walmer  Lane  hereby  released,  to  hold  the  same 
with  their  appurtenants  unto  the  said  Aim  CHetnenU^  John 
Whtelet,  Thomas  Harrison^  and   William  Duke,  their 
heirs  and  assignsi  for  ever,  To  the  use  of  the  said  George 
Duke,  during  his  lifef  and  from  and  after  the  decease  of 
the  said  George  Dnke^  in  case  the  said  Ann  Grove,  his 
said  then  intended  wife,  should  survive  him  and  be  then 
living,  To  the  use,  intent,  and   purpose  that  the  said 
Ann  Grove,  the  then  intended  wife  of  the  said  George 
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.i-**  *^  >w«:  Ij^^^  ^  icr  jafBfjris.  KiiaiTii,  fram  :aiK  to  caac,  and  at  aO 
^^^^.^^  tJSKs  iirm^itrirV- fru«am£  nic  3^  :3e  sani  vesrir  rents, 
w  rAMi,AA  3WUW,  «u!  pntJra  rf  lie  »u£  prcnrany  Rcnve  the  laB  of 
I  («.  wml-T  ted  ewgf  1  week,  s:  ami  fir  her  ani  their  own 
K4e  we  asffi  hcaeizz  aoii.  sLtriect  tncreto,  th^  die  aid 
^jn  CZfwvU,  ^^40  WiGeier,  TImm  Hmrimm^  and 
f^tUiam  Jjmke,  ard  tbe  SBrrirsri  and  aaiiifUi  of  thca, 
ajui  t]b«  bein  a&d  asiirai  of  snch  taiirmr,  AnnH,  from 
tiase  to  tsae,  and  at  all  cbbcs  tbcfcafter,  stand  poaieiMd 
of  the  re»doe  of  the  said  dear  jearir  rents,  rrraet,  and 
profits  of  the  said  piece  of  land,  and  MXtcen  ■eiiuigcij 
dwcJEng-boases,  and  pteiiiitrm,  to  the  nse  of  aD  and  emj 
the  child  or  children  of  the  said  George  Dmke  bj  his 
former  wife,  namelj,  WUUam  Dmke^  George  Dmie,  Smrmk 
Dmke,  Jokm  Dmke,  and  EUxmbelh  Dmke,  and  lietr  tcsne 
hmfmUy  begoUem  amd  to  be  begoiiem,  cqnaDj  to  be  divid- 
ed between  or  amongst  them  in  eqnal  shares  and  propor* 
tionsy  as  tenants  in  common,  and  not  as  joint  tenants,  and 
his,  her,  or  their  respectire  issue;  and  from  and  after  the 
death  of  the  said  Awm  Groee,  the  intended  wife  irf*  the  said 
Oeorge  Dmke,  upon  farther  trust  that  thej,  the  said  Amm 
ClemenU,  Jokm  Wheeler,  Thtmas  Harrisom,  and  IFSffiam 
Duke,  and  the  surriTors  and  sorriror  oi  them,  and  the 
heirs  and  assigns  of  such  sunriror,  do  and  shaO,  from  time 
to  time,  and  at  all  times  hereafter,  stand  possessed  of  die 
said  weekly  sum  of  14<f./  In  trust  for  all  and  erery  the  child 
and  children  of  the  said  George  Dmke  by  the  said  Atm 
Grove,  his  intended  wife,  which  shall  be  liring  at  the  dme 
of  the  death  of  the  said  Ann  Grove,  and  the  said  William 
Duke,  George  Duke  the  son,  Sarah  Dmke,  John  Dmke, 
and  Elizabeth  Duke,  or  their  issue  lawfully  begotten  and 
to  be  begotten,  share  and  share  alike.  And  in  case  there 
shall  be  no  child  or  children  of  the  marriage  of  the  said 
Oeorge  Duke  the  father  and  the  said  Ann  Grove,  or  in 
case  of  there  being  such,  and  all  of  them  shall  die  without 
leaving  lawful  issue  living  at  the  decease  of  the  said  Ann 
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Grove,  then  upon  trust  that  they,  the  said  Ann  Clements,  Exeh.  rf  Pleat, 
John  Wheeler,  ThomoM  HarrtMon,  and  William  Duke,  and  ^ 

the  survivors  and  survivor  of  them,  and  the  heirs  and  as-      whebler 
signs  of  such  survivor,  do  and  shall,  from  time  to  time,  and         duke. 
at  all  times  hereafter,  stand  possessed  of  the  whole  of  the 
said  clear  yearly  rents,  issues,  and  profits  of  the  said  piece 
or  parcel  of  land,  messuages,  tenements,  or  dwelling- 
houses,  buildings,  hereditaments,  and  premises  lastly  here- 
by released  and  conveyed,  or  mentioned  or  intended  so  to 
be.  Upon  trust  for  all  and  every  the  said  William  Duke,- 
George  Duke,  Sarah  Duke,  John  Duke,  and  Elizabeth 
Duke,  and  their  issue,  or  the  survivors  or  survivor  of  them, 
who  shall  be  then  living,  and  their  issue,  in  equal  shares 
and  proportions  as  tenants  in  common,  and  not  as  joint 
tenants,  and  his,  her,  and  their  respective  issues;  And  up- 
on further  trust,  that,  in  case  any  one  or  more  of  the  said 
William  Duke,  George  Duke,  Sarah  Duke,  John  DtJce, 
and  Elizabeth  Duke  shall  die  without  leaving  lawful  issue 
of  his,  her,  or  their  body  or  respective  bodies  living  at  his, 
her,  or  their  deaths  or  respective  deaths,  then  that  they, 
the  said  Ann  Clements,  John  Wheeler,  Thomas  Harrison, 
and  William  Duke,  and  the  survivors  and  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  do  and 
shall,  from  time  to  time,  and  at  all  times  hereafter,  stand 
possessed  of  the  said  yearly  rents,  issues,  and  profits  of 
the  said  piece  or  parcel  of  land  or  ground,  messuages, 
tenements,  or  dwelling-houses,  buildings,  hereditaments, 
and  premises  lastly  hereby  released  and  conveyed,  or  men- 
tioned or  intended  so  to  be;  Upon  trust  for  the  survivors 
or  survivor  of  them  the  said  William  Duke,  George  Duke, 
Sarah  Duke,  John  Duke,  and  Elizabeth  Duke,  and  their 
issue;  and  in  case  all  of  them,  the  said  William  Duke, 
George  Duke,  Sarah  Duke,  John  Duke,  and  Elizabeth 
Duke  shall  die  without  leaving  lawful  issue  of  his,  her,  or 
their  body  or  bodies,  then  that  they,  the  said  Ann  Cle- 
ments, John   Wheeler,  Thomas  Harrison,  and   William. 
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heirs  and  assigns  of  sueh  survivor,  do  and  shall  stcmd  pos- 
sessed of  the  said  rents,  issues,  and  profits  of  the  said 
last-mentioned  pieoe  or  \mt%\  of  land,  messuages,  tene- 
ments, or  dwelling-houses,  buildings,  hereditaoMttts^  and 
premises,  and  the  same  pieoe  or  parcel  of  land^  Mes- 
suages, tenements,  or  dwelUng«-hou8es,  buildings,  heiiedita- 
ments,  and  premises.  Upon  trust  fsr  the  right  heirs  of 
the  said  George  Duke  the  elder  forever,  and  to  and  fi>r 
no  other  trust,  and  intent,  or  purpose  whatsoever. 

The  said  George  Duke,  the  settlor,  died  on  or  about 
the   gist  November,    1827.      The  said  fTi/iMm  Duke, 
Oeorge  Duke,  Sarah,  now  the  wife  of  John  Lighiwood, 
John  Duke  and  Elizabeth  Duke,  wh^  were  the  diildfieii  of 
the  said  George  Duke  by  his  former  marriage,  are  stW 
Kving.     None  of  them  had  any  issue  bom  at  the  date  of 
the  said  indenture  of  settlement ;  but,  between  that  time 
and  the  death  of  the  setHor,  the  feHowiiig  issue  of  the 
children  of  the  sa^d  Oeorge,  by  hi^  former  marriage,  were 
bom,  that  is  to  say,   Wittiwih  Duke,  the  younger  sob  of 
WilHam  Duke,  EUxabeih,  daughter  ^  Sarah  UglUwooi, 
WiUiam  Duke,   Oeorge  Duke,  Sarah  Duke,  and  John 
Duke,  children  of  Oeorge  Duke,  makfaig  Ax  grand^hi- 
dren  of  the  settlor,  born  between  die  date  of  the  saii  In- 
denture of  setdement  and  his  death.    ISinoe  the  death  of 
George  Duke,  the  aettlor,  tke  said  iSSaraA  Ughifoood  bee 
had  another  chihl,  namely,  7%oMa0  tAgh4we^6df  mA  iim 
said  John  Duke,  Ibe  soii  of  the  settlor,  Wliad  issue  tin» 
children,  namely,  Mary  Duke  and  MarimDuke/  and  the 
said  George  Duke  has  liad  issue  one  drfld,  not  yet  ebri^ 
tened,  making  four  grandehildren  hoim  after  hisdeatb. 

The  questions  for  the  €>]p$nion  of  4(ie  Count  were,  wiie- 
ther  any  and  what  estate  and  intorest  itt  the  sail  fig^  of 
land  and  sixteen  bouses  and  premises,  erected  by  the  said 
George  Duke  thereon,  passed  by  the  said  indenture  of  set- 
tlement, bearing  date  the  Snd  and  Srd  AprU,  1818,  to  «lie 
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(a)  10  B.  Moore,  91$  S.  C.  2  Bin^.  387. 
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^*^\'  %o^^*  ^^  ^  impossible  to  distinguish  the  present  case  from  this 
authority.  The  remainder  here  is  given  nominaiim  to  the 
issue.  [Bayley^  B. — Can  it  be  put  that  it  would  open 
to  let  in  the  issue  as  they  arise?]  The  authorities  do  not 
support  that  view  of  the  case.  The  settlor  has  failed  as 
to  the  issue,  but  he  has  given  the  life  estate  to  persons  in 
esse  at  the  time  of  the  settlement,  and  capable  of  taking. 

Torriano  appeared  for  the  three  grandchildren  bom 
after  the  death  of  the  settlor* 

Koe  appeared  for  the  trustees. 

Piggoii  for  the  heir-at-law. — ^The  heir-at-law  takes  the 
whole.  The  deed  recites  that  the  settlor  was  seised  in 
fee;  and,  by  the  settlement  in  question,  the  estate  is 
given  to  the  children  of  the  settlor  by  his  former  wife, 
and  their  issue  lawfully  begotten  and  to  be  begotten, 
equally  to  be  divided  between  or  amongst  them,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  his,  her,  or 
their  respective  issue.  This,  coupled  with  the  preced- 
ing words,  *'  at  all  times  hereafter,**  as  to  the  seisin  of 
the  trustees,  clearly  shews  the  intention  that  the  issue 
to  the  most  remote  generation  should  take  as  purchasers. 
The  word  issue,  in  the  deed,  is  a  word  of  purchase — 
FiiMherbert  v.  Heaihcote,  cited  in  Bayley  v.  Morris  (a). 
This  intention  cannot  be  effectuated.  It  is  quite  con- 
trary to  law,  that  a  remainder,  when  it  has  once  vested 
in  possession,  should  open  so  as  to  let  in  after-bom  child- 
ren or  issue.  If  it  were  to  be  held  that  the  children  or 
issue  born  at  the  time  of  the  death  of  the  settlor  should 
take,  they  would  take  quite  differently  from  what  the  set- 
tlor intended  they  should.     The  present  case  is  widely 

(a)  4  Vez.  juD.  794. 
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diflferent  from  the  class  of  cases  where  it  has  been  held  Ex€h,ofPMu, 

1832. 
that  the  limitation  could  be  confined  to  children  or  issue 

bom  at  the  time  of  the  death  of  the  settlor  or  devisor.  To 
adopt  that  construction,  it  would  be  necessary  to  reject 
altogether  the  words  "  at  all  times  hereafler.'*  If  these 
words  had  not  occurred  in  the  settlementi  it  might  have 
been  held  that  the  limitation  was  confined  to  children  and 
issue  bom  at  the  death  of  the  settlor.  Mogg  v.  Mogg  (a). 
By  those  words,  however,  it  clearly  appears  that  the  set- 
tlor intended  that  all  his  children,  grandchildren,  and 
issue  should  take.  That  intention  cannot  be  effectuated 
according  to  the  rules  of  law,  and,  therefore,  the  heir- 
at-law  is  entitled  to  the  whole. 

Cooper,  for  the  six  grandchildren  bom  in  the  life-time 
of  the  settlor.  The  children  take  estates  for  life,  and  the 
grandchildren  bom  in  the  life-time  of  the  settlor  take 
precisely  the  same  estate.  No  issue  was  bom  at  the  time 
of  the  settlement;  but,  under  the  description  of  issue,  the 
grandchildren  born  at  the  death  of  the  settlor  take  an 
equal  share  with  the  children  named  in  the  settlement 
The  clause  has  provided  for  an  event  which  has  happen- 
ed, namely,  the  birth  of  grandchildren  in  the  life-time 
of  the  settlor,  during  the  pendency  of  the  life-estate.  In 
the  case  of  a  will,  it  would  be  different;  for  in  a  will  the 
word  "  issue"  will  create  an  estate  tail,  the  word  "issue"  in 
a  will  being  a  word  of  limitation,  and  not  of  purchase ; 
though,  even  in  a  will,  it  knay  be  a  word  of  purchase  where 
words  occur  inconsistent  with  the  intention  of  giving  an 
estate]  tail.  Doe  v.  Ehey  [b).  The  passage  in  Co,  Liii. 
which  has  been  cited,  shews  that,  in  general,  the  word  'Ms- 
sue"  has  a  different  construction  in  a  deed  from  what  it  would 
have  in  a  will;  but,  in  the  present  case,  the  word  occurs 

(a)  1  Merifale,664.  (6)  4  East;  313. 
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Exoh,  of  Pleas,  not  in  a  limitation  of  an  estate  in  prcesentii  but  by  way  of 
remainder,  and  the  remainder  will  open  to  let  in  all  the 
issue  who  may  come  into  existence  pending  the  duration 
of  the  particular  estate.  In  2  Preston  on  Abstracts  (a),  it 
is  said — ''  Though  at  common  law  joint  tenants  must  be 
capable  of  taking  at  one  and  the  same  time,  yet,  under  the 
learning  of  uses  and  executory  devises,  persons  may  be 
joint  tenants  who  take  at  different  times;  thus,  under  a 
devise  or  limitation  to  the  use  of  the  children  of  ^.,  the 
estate  may  vest  altogether  in  one;  afler^vards,  when  a 
second  child  is  born,  in  two;  and  afterwards,  on  the  birth 
of  a  third  child,  in  the  three ;  and  so  on  progressively  as 
the  children  are  bom.'*  In  t\!iecB,^eoi Moggy.  Mogg(b)^ 
Lord  Eldon  acted  upon  this  doctrine.  The  word  "  is- 
sue," then,  in  the  present  case,  is  designatio  persoms^  and 
the  effect  is  the  same  as  if  the  children  and  grandchildren 
had  been  specially  named — Id  cerium  est  quod  certum 
reddi  potest;  and  the  Court  can  easily  ascertain  who  are 
the  persons  in  existence  when  the  estate  vests  in  posses- 
sion. 

Barber ^  in  reply. — The  only  question  is,  whether  the 
issue  can  take.  It  is  clear,  that  by  the  deed  they  are  in- 
tended to  derive  the  estate  through  the  first  takers,  and 
not  to  participate  with  them  in  it.  There  is  no  case  where, 
either  in  a  will  or  a  deed,  the  issue  under  such  a  limitation 
have  been  held  to  take  jointly  with  the  first  taker.  [Lord 
Lyndhurst,  C.  B. — According  to  my  present  impression, 
the  five  children  take  an  estate  for  life.  We  will  consider 
the  case,  and  certify  our  opinion.] 

The  following  certificate  was  afterwards  sent : — 
Taking  it  for  granted  that  the  indenture  of  settlement 
of  2nd  and  3rd  April,  1818,  vests  the  legal  estate  in  the 

(a)  Pages  67, 68.  (b)  1  Merirale,  664. 


Digitized  by 


Google 


MICHAELMAS  TERM)   3  WILL.  lY. 


219 


persons  beneficially  entitled  under  it,  (which  has  not  been  Bxch,  of  PUas, 
argued  before  us,  and  upon  which  we  express  no  opinion),  '   ^ 

we  are  of  opinion  that  an  estate  for  life,  subject  to  the      Wheele& 
widow's  14s.  a  week  in  the  said  piece  of  land  and  houses,         duke. 
passed  by  the  said  indenture  of  settlement  to  the  said 
William  Duke,   George  Duke,  Sarah  Lightwood,  John 
Duke,  and  EUxabeih  Duke* 

2nd.  We  are  of  opinion,  that  no  estate  or  interest  pass- 
ed to  any  of  the  six  grandchildren  of  the  settlor,  who 
were  bom  between  the  date  of  the  settlement  and  his 
death,  or  to  the  grandchildren  born  since. 

Lyndhurst. 
J.  Bayley. 

W.  BOLLAND. 
J.  GURNEY. 


Baddley  r.  Oliver. 

Assumpsit  for  goods  sold,  work  and  labour,  and  Where  a  Judges 
materials,  &c.     Plea — the  general  issue,   with  notice  of  pursuance onhe 
set-off.     The  cause  came  on  for  trial  at  the  last  Stafford  ^  ^^^^^l'^"^ 
Assises,  when  it  was  referred  to  a  gentleman  at  the  bar,  piainUff  shall 

.,  ./.  11  1.1  ./.-IT  have  execution 

With  power  to  certify,  and  who  accordingly  certified  that  a  within  a  limited 
verdict  should  be  entered  for  the  plaintiff  for  1/.  9*.  Irf.  SiTmUtliire^-*" 

damages.  '"P**"  entered  up 

®  1         .        1  .  *"^  execution  is 

On  a  former  day  m  this  term,  Campbell  obtained  a  issued,  the  de- 
rule  calling  on  the  plaintiff  to  shew  cause  why  the  defen-  precluded  from 
dant  should  not  be  at  liberty  to  enter  a  suggestion  on  the  couk  abovVto 
roll,  to  deprive  the  plaintiff  of  costs,  pursuant  to  the  47  enterasugges- 

GeO.  3,  C.  36,  S.  12.  the  plaintiff  of 

costs,  under  an 
act  for  a  local 
Court  of  Re- 

qveito,  provided  be  comes  to  the  Court  within  the  first  four  days  o(  the  next  Term. 
Semble,  that  the  amount  found  by  the  verdict  of  the  jury,  and  not  the  sum  which  the  plaintiff 

ckims  to  be  due,  is  to  be  considered  the  debt  for  which  the  action  is  brought,  and  by  which  the 

Court  are  to  decide  whether  the  plaintiff  ought  to  have  sued  in  the  Court  of  Requests. 
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^'^^y^ J^''^^'*  The  47  Geo.  3,  c.  36,  intituled,  "  An  Act  for  the  more 
easy  and  speedy  recovery  of  small  debts  within  the  parishes 
of  Hales  Owen,  Rowley  Regis,  Harbome,  West  Brom* 
wich,  Tipton,  and  the  manor  of  Bradley,  in  the  comaties 
of  Worcester,  Salop,  and  Stafford,''  erects  a  Court  of 
Requests  for  those  districts,  to  be  held  at  Oldbury,  in  the 
parish  of  Hales  Owen,  for  the  recovery,  by  any  person,  of 
debts  not  exceeding  the  value  of  5L,  due  or  owing  to  the 
plaintiff  by  or  from  any  other  person  or  persons  whom- 
soever, inhabiting,  residing,  or  being  within  the  limits  of 
the  said  several  parishes  and  manor,  or  either  of  them,  or 
keeping  or  using  any  house,  warehouse,  wharf^  ftc,  or 
frequenting  any  market,  or  seeking  a  livelihood,  or  in  any 
way  trading  or  dealing  within  the  same;  and  by  sectimi^, 
it  is  enacted, "  that,  if  any  action  or  suit  for  any  debt  reco- 
verable by  virtue  of  this  Act  in  the  said  Court  of  Re- 
quests shall  be  commenced  in  any  other  Court  whatsoever, 
or  elsewhere  than  in  the  said  Court  of  Requests  (except 
the  Court  of  the  Lord  of  the  Manor  of  Hales  Owen),  then 
and  in  every  such  case  the  plaintiff  or  plaintiffs  in  such 
action  or  suit  shall  not,  by  reason  of  a  verdict  for  him,  her, 
or  them,  or  otherwise,  have  or  be  entitled  to  any  costs 
whatsoever." 

The  affidavits  upon  which  the  above  rule  was  ob- 
tained, stated,  that  the  writ  was  sued  out  for  the  sum  of 
13/.  2s.  4^.;  that  the  cause  went  down  to  trial  at  the 
last  Stafford  Assizes;  when  it  was  agreed  between  the 
plaintift'*s  attorney  and  the  defendant's  attorney,  to  refer 
the  cause  to  a  gentleman  at  the  bar,  to  certify  what  ver- 
dict should  be  returned;  and  that,  upon  entering  into  such 
agreement,  it  was  stipulated  by  the  plaintiff's  attorney 
that  the  plaintiff  should  not  be  delayed  in  obtaining  exe- 
cution, if  a  verdict  was  entered  for  the  plaintiff;  and  a 
month's  time  was  proposed  by  the  plaintiff's  attorney, 
which  was  assented  to  by  the  defendant's  attorney;  that 
the  parties  attended  the  reference,  and  that  the  plain- 
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atTs  demand  was,  thereupon,  reduced  from  the  sum  Bxch.  of  Pleat, 
of  132.  £«.  A\d.  to  the  sum  of  4i.  1^.  Ic/.,  and  the  defen- 
dant's set-off  was  reduced  from  the  sum  of  7/.  8^,  to  the 
sum  of  ^/.  1^.,  leaving  a  balance  to  the  plaintiff  of 
1/.  9x.  \d,;  and  that  the  arbitrator  certified  that  a  rerdict 
should  be  entered  for  the  plaintiff  for  that  amount;  t&at 
Uie  defendant's  attorney  then  objected  that  the  plaintiff 
was  not  entitled  to  costs,  but  the  arbitrator  said  that 
question  was  not  left  to  him;  that,  in  pursuance  of  the  pre- 
Tious  agreement  not  to  delay  the  plaintiff  in  his  execution, 
the  defendant's  attorney  signed  a  consent  that  the  Judge 
should  certify  that  the  plaintiff  should  be  at  liberty  to 
issue  execution  within  a  week  from  that  time,  and  that 
the  Judge  certified  accordingly;  that  a  writ  of  ca.  sa.  was 
afterwards  issued  against  the  defendant  for  6S/«  14^.  5ef., 
which  was  accordingly  paid  under  protest;  that  the  de- 
fendant had,  for  the  last  seventeen  years,  resided,  and 
still  continued  to  reside,  in  the  parish  of  Tipton^  and 
within  the  jurisdiction  of  the  Court  appointed  by  the 
47  Oeo.  3,  c.  86,  commonly  called  the  Oldbury  Court  of 
Conscience  Act,  and  that  the  debt  due  to  the  plaintiff 
was  recoverable  in  the  said  Court  of  Requests. 

The  affidavits  in  answer  stated,  that  the  defendant's 
attorney,  having  applied  at  the  Assizes  to  the  learned 
Judge  to  rescind  his  certificate,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  costs,  that  question  was  heard 
on  aflSdavits  before  Mr.  Justice  Bosanguet;  and  that  he, 
after  reading  the  affidavits  of  both  parties,  and  looking  at 
the  record  and  the  act  of  parliament  for  the  establish- 
ment of  the  Oldtbury  Court  of  Requests,  refused  to  make 
any  order  for  rescinding  his  certificate,  giving  the  plaintiff 
liberty  to  issue  execution  within  a  week  for  his  debt  and 
costs.  The  plaintiff's  affidavit  stated  that  the  sum  really 
due  from  the  defendant  to  him,  at  the  commencement  of 
the  action,  was  12/.  7«.  84c/.,  as  set  forth  in  the  particu- 
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Exch.  of  PUas,  lars  of  his  demand ;  and  that  there  remained  the  sum  of 
1832. 
^      ^  '  ->     8/.  16*.  T^rf.  justly  due  from  the  defendant  to  him,  the 

Baddley       plaintiff,  after  allowing  a  deduction  of  the  sum  of  4/.  1«.  Icti 

Oliver.       allowed  by  the  arbitrator. 

jK.  V.  Richards  and  FoUett  now  shewed  cause. — First, 
this  case  does  not  come  within  the  act;  but,  Sndly,  even 
if  it  did,  the  party  has  precluded  himself  from  taking  ad- 
vantage of  it  by  entering  into  arrangements  with  the  plain- 
tiff; and,  Srdly,  the  application  is  at  all  events  too  late, 
final  judgment  having  been  signed,  and  execution  issued 
under  the  certificate  of  the  learned  Judge.  This  action 
was  brought  to  recover  the  sum  of  13/.  i2s.  4c/.,  as  that 
was  the  sum  claimed  on  the  copy  of  the  writ,  and,  there- 
fore, it  is  not  within  this  act,  the  words  of  which  are,  ''  if 
any  action  for  any  debt  recoverable  in  the  said  Court  of 
Requests  (which  b  any  debt  under  5/.)  shall  be  com- 
menced  in  any  other  Court,"  the  plaintiff  shall  not  be  en- 
titled to  costs.  This  action  was,  therefore,  commenced  for 
a  sum  not  recoverable  in  this  Court  of  Requests.  There 
were  claims  on  both  sides,  and  the  arbitrator  reduced  the 
claims  of  both  parties.  But  the  accounts  were  confused 
and  complicated ;  and  a  letter  of  the  defendant's  attorney 
expressly  says,  ''  the  accounts  are  so  complicated,  a  jury 
will  never  get  to  the  end  of  them."  The  plaintiff  swears 
positively  in  his  affidavit,  that  more  than  121.  was  due  to 
him  at  the  commencement  of  the  action.  [Bayley,  B. — We 
are  to  consider  the  demand,  not  according  to  what  you 
claim,  but  according  to  the  amount  which  you  prove — that 
has  been  expressly  held  in  Shaddick  v.  Bennett  (a).]  It 
would  be  a  great  hardship  that  a  plaintiff  who  sues  bond 
Jide  for  a  debt  which  he  believes  to  be  due,  should  be 
deprived  of  his  costs;  because,   from  some  cause  over 

(a)  4B.  &  C.  769;  S.  C.  7  D.  &  R.  229. 
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which  he  has  no  control,  he  fails  to  prove  his  full  de*  ^SdrcA.  of  PUas, 
mand.      And  it  is  submitted  that  it  is  a  point  for  this  > 

Court  now  to  determine  on  these  affidavits,  whether  the  Baddley 
plaintiff  did  not  band  fide  commence  his  action  for  a  Oliver. 
larger  sum  than  5/.  The  verdict  of  the  jury  would  not 
shew  the  amount  proved  to  be  due  to  the  plaintiff,  because 
it  might  be  reduced  by  set-off,  which  would  not  appear. 
But  this  act  does  not  apply  where  the  sum  claimed  is  re- 
duced by  cross  demands.  The  28th  section  provides, 
**  That  this  act  shall  not  extend  to  any  debt  for  any  sum 
being  the  balance  of  an  account  on  demand  originally 
exceeding  the  sum  of  5L"  Here  there  were  demands  on 
both  sides,  and  the  plaintiff's  affidavit  expressly  states 
that  more  than  5L  was  due,  and  the  defendant's  affidavit 
does  not  contradict  it,  but  states  only  what  the  arbitrator 
found.  But,  secondly,  this  application  is  in  breach  of 
good  faith ;  both  parties  agreed  to  refer  the  cause,  and 
that  the  Judge  should  certify  that  the  plaintiff  should  be 
at  liberty  to  issue  execution  in  a  month.  Both  parties 
ought  to  be  estopped  by  this  arrangement.  Even  if  both 
were  ignorant  of  the  provision  in  this  act  respecting  the 
costs,  it  is  too  late  now  for  one  party  to  take  advantage  of 
it.  The  defendant  first  applied  to  the  arbitrator,  but  he 
declined  to  make  any  order  about  costs,  as  that  question 
was  not  referred  to  him.  An  application  was  then  made 
to  Mr.  Justice  Bosanquet  to  rescind  his  certificate,  that 
the  plaintiff  should  be  at  liberty  to  sue  out  execution  in  a 
week.  On  that  occasion,  the  local  act  was  brought  ex- 
pressly before  the  learned  Judge,  and  both  parties  were 
heard  upon  affidavits;  but  the  learned  Judge  refused  to 
rescind  his  certificate.  That  could  only  be  on  the  as- 
sumption that  the  local  act  did  not  apply  to  this  case;  and 
that  was  the  opinion  of  the  learned  Judge,  formed  upon 
mature  consideration.  No  application  was  made  to  him 
to  enter  a  suggestion.  [Bat/lei/,  B. — What  authority  had 
Mr.  Justice   Bosanquet    to  enter  a  suggestion?]     The 
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Exck.  of  piea$,  wbole  matter  was  referred  to  him :  a  consent  was  given  for 
immediate  execution,  which  was  accordingly  issued,  and 
the  sheriff  has  now  the  money  in  his  hands*  If  the  learned 
Judge  had  no  authority  to  enter  a  suggestion,  the  stat. 
1  W.  4,  c.  7,  s.  2,  gives  him  power  to  certify  for  imme- 
diate execution ;  and  the  learned  Judge  having  so  certi- 
fied, and  the  plaintiff  having,  under  that  certificate,  taxed 
his  costs,  signed  judgment,  and  issued  execution,  it  is  too 
late  afterwards  to  move  for  a  suggestion  to  be  entered  on 
the  roll:  for  the  defendant  cannot  apply  to  enter  a  sug- 
gestion after  final  judgment.  That  was  the  rule  before 
the  stat.  1  ^.4,  c.  7;  and  it  is  so  laid  down  in  TiddCs 
Practice  {a).  Under  the  2nd  section  of  that  act,  the 
Judge  at  Nisi  Prius  has  clearly  jurisdiction  to  determine, 
under  all  the  circumstances,  when  the  plaintiff  shall  have 
judgment;  the  defendant  applied  to  him  to  stay  final  judg- 
ment until  an  application  could  be  made  to  this  Court. 
Mr.  Justice  Bosanguei  entertained  that  question  with  re- 
ference to  the  Oldbury  Court  of  Requests*  Act,  and  he 
decided  against  the  application.  The  provision  in  the 
4th  section  of  the  1  Will.  4,  c  7,  makes  the  argument 
stronger,  because  there  the  Act  has  provided  for  particu- 
lar cases ;  but  this  is  not  one  of  the  cases  enumerated. 
There  is  no  power  to  apply  to  enter  a  suggestion  under 
the  old  law  in  any  case  after  final  judgment  is  signed; 
and  the  4th  section  of  the  recent  statute  does  not  apply 
to  this  particular  case.  The  words  of  that  section  are, 
'*  Provided  always,  that,  notwithstanding  any  judgment 
signed  or  recorded,  or  execution  issued  by  virtue  of  this 
Act,  it  shall  be  lawful  for  the  Court  in  which  the  acdon 
shall  have  been  brought,  to  order  such  judgment  to  be 
vacated  and  execution  to  be  stayed,  or  set  aside,  and  to 
enter  an  arrest  of  judgment,  or  grant  a  new  trial  or  new 
writ  of  inquiry,  as  justice  may  appear  to  require;  and 

(fl)  Vol.  2,  p.  961. 
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thereupon  the  party  aflfected  by  such  writ  of  execution  ^*«*j  J^jP*""' 
sfaaH  be  restored  to  all  that  he  may  have  lost  thereby,  in 
such  manner  as  upon  the  reversal  of  a  judgment  by  writ 
of  error,  or  otherwise,  as  the  Court  may  think  fit  to  di- 
rect." Thb  Court,  therefore,  has  no  power  now  to  order 
a  suggestion  to  be  entered. 

Campbell^  eoniri. — ^There  b  no  rule  of  law  clearer  than 
this,  that,  where  a  defendant  applies,  on  the  Court  of  Con- 
science Acts,  to  enter  a  suggestion,  the  Courts  look  to  the 
verdict  of  the  jury,  and  that  is  conclusive  as  to  the  amount. 
If  the  verdict  is  wrong,  the  plaintiff  should  have  moved  to 
set  it  aside.  Secondly,  with  respect  to  the  time  at  which 
the  application  is  made — Formerly,  if  a  party  did  not  ap- 
ply to  the  Court  until  after  judgment  signed,  he  was  too 
late;  Waiehom  v.  Cook  (a);  where  it  b  said  that  the  party 
should  apply  to  the  Court  as  soon  as  he  can.  But,  if  judg- 
ment were  to  be  signed  in  a  week,  pursuant  to  this  act  of 
pariiament,  the  party  could  have  no  opportunity  of  coming 
to  the  Court  before  the  signing  of  the  judgment  This 
statute  was  not  intended  to  repeal  all  the  Court  of  Con- 
sdence  Acts,  or  to  place  it  in  the  power  of  a  single  Judge 
to  prevent  the  defendant  from  getting  the  benefit  of 
them.  The  defendant  has  now,  as  before,  the  usual 
number  of  days  in  the  next  term  to  make  the  application. 
The  4pth  section  is  in  general  terms,  and  a  general  power 
b  given  to  the  Court  to  vacate  the  judgment.  Thb 
Court  has  therefore  authority  to  order  a  suggestion  to  be 
entered.     [He  was  then  stopped  by  the  Court] 

Bayley,  B. — I  think  the  rule  for  entering  a  suggestion 
ought  to  be  made  absolute.  The  statute  47  Geo.  3,  c.  36, 
8. 29,  provides,  that,  if  any  action  for  any  debt  recoverable 
by  virtue  of  that  act  in  the  said  Court  of  Requests  shall 
be  commenced  in  any  other  Court  whatsoever,  the  plain- 

(a)  2M.&S.348. 
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Ejch.  t^  Pleas,   tiff,  bv  reasoii  of  a  verdict  for  him,  shall  not  be  entitled  to 

1832. 
v^.^^^^     any  costs  whatsoever.     And,  therefore,  the  question  is, 

Baddley  whether  this  action  was  for  a  debt  recoverable  in  this  Court 
Oliver.  of  Requests.  That  act  authorizes  suits  for  any  debt  under 
5/.:  the  sum  here  recovered  is  l/.9^.  Idr.  it  was  reduced 
to  that  sum  by  a  set-off;  the  original  sum  sought  to  be 
recovered  appears,  by  the  evidence,  to  have  been  4/.  1^.  Id. 
It  has  been  held,  and  acted  upon  in  this  Court,  that  the 
amount  of  the  verdict  is  to  be  taken  as  evidence  of  the 
amount  of  the  debt.  If  that  were  not  so,  we  should  always 
be  trying  the  matter  on  contradictory  affidavits.  It  is  said 
that  the  defendant  is  precluded  by  two  circumstances: 
first,  that  he  originally  agreed  that  execution-should  issue 
on  a  day  in  August  last,  at  which  time,  however,  he  was 
probably  not  aware  of  the  provisions  of  the  local  act.  If  a 
party  knows  his  rights,  and  acts  with  full  knowledge  of 
them,  he  is  undoubtedly  bound ;  but,  if  the  party  were  ig- 
norant of  this  act  of  Parliament  at  the  time  he  entered  into 
the  arrangement,  it  would  be  hard  to  say  that  he  must  be 
considered  as  having  waved  his  right.  Another  objection 
is,  that  Mr.  Justice  Bosanguet  has  already  decided  this 
question.  But  was  the  question  within  his  jurisdiction? 
If  you  refer  a  matter  to  an  arbitrator,  his  decision  is  final; 
but,  if  you  refer  it  to  a  Judge,  it  is  in  his  judicial  capa- 
city; and  it  is  our  duty  to  see  whether  he  was  warranted 
in  coming  to  the  conclusion  at  which  he  arrived.  It  has 
been  said  that  it  is  too  late  now  to  enter  a  suggestion ; 
but  I  cannot  put  that  construction  on  the  act  of  1  Will. 
4,  c.  7.  What  was  the  evil  before  that  act?  Before  that 
act  was  passed,  the  plaintiff  was  prevented  from  having 
execution  until  after  the  first  four  days  of  the  next  term, 
so  that  the  defendant  had  four  days  to  enter  a  suggestion; 
and,  therefore,  if  he  comes  here  within  that  time,  he  is  not 
too  late.  Here  the  defendant  has  come  at  the  earliest  time 
to  the  only  Court  that  could  act,  and  this  Court  can  give 
him  the  relief  he  prays,  notwithstanding  the  4th  section 
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of  the  I  Witt.  4,  c.  7«  as  to  vacating  judgments  in  particu- 
lar cases,  which  are  only  put  as  instances. 

BoLLAND,  B. — I  am  of  the  same  opinion ;  I  think  we 
ought  to  look  to  the  finding  of  the  Jury  to  see  what  was 
the  debt  recoverable*  I  think  that  the  observations,  as 
to  the  1  Witt.  4,  c.  7,  s.  4,  are  fully  answered  by  the  fact, 
Aat  this  motion  was  made  within  the  first  four  days  of 
this  term. 


227 

BmcH,  qfPleag, 
1832. 


GuRNBY,  B. — I  am  of  the  same  opinion.  Here  the  case 
presented  to  the  arbitrator  was  a  claim  for  44.  Is.  Id,  and, 
therefore,  it  appears  to  me,  that  this  is  a  case  within  the 
meaning  of  the  local  act.  If  the  plain  tiffhad  thought  proper 
he  might  have  been  nonsuited,  but  he  chooses  to  take  the 
verdict.  I  do  not  say  that  the  Court  will  not  in  any  case 
resort  to  other  means  of  information  than  the  verdict. 

Rule  absolute  for  entering  a  suggestion. 


John  r.  Jenkins. 

HePLEVIN — There  were  four  counts  in  the  declara-  Landlord  tnel 
tion :  the  two  first  for  a  seizure  on  the  demised  premises,  and  whomthere  wm 
the  two  last  for  a  seizure  off  the  land  demised.  The  defen-  *  "obrisUng  te- 
dant,  as  to  the  two  first  counts,  avowed  for  rent  in  arrear,  hT^riti^or  a 
averring  the  demise  to  be  at  the  annual  rent  of  711.  15*.  fo^'^^^J^^f. 
As  to  the  two  last,  the  defendant  avowed,  staling  the  same  ferentteniM,th« 

amount  of  the 

demise,  and  averring  that  the  goods  had  been  fraudulent-  rent  to  be  set- 
ly  removed  from  the  demised  premises  to  avoid  a  distress,  tion,  Md  tbcTte- 

nant  to  find 
sureties  for  his 
payiag  the  rent     The  amount  was  not  settled,  and  the  sureties  were  not  given: — Heid,  that  the 
instrument,  although  it  contained  words  of  present  demise,  did  not  operate  as  a  lease,  or  alter  the 
terms  of  the  existing  tenancy. 

A  plea,  to  an  avowry,  of  a  tender  of  16/.  will  not  be  supported  by  proof  of  a  tender  of  15/.  \6s,, 
although  no  more  rent  was  due  than  the  sum  proved  to  have  been  tendered. 

Sewtbie,  that  it  is  a  question  for  the  jury,  whether  a  removal  was  fraudulent  within  the  statute 
11  Geo,  2,  c  19,  although  it  be  admitted  at  the  trial  by  the  tenant  that  the  removal  was  to  avoid  a 
distress. 
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Ex9k.  of  PUas,  The  plaintiff,  to  the  avowries  as  to  the  two  first  counts, 
^     pleaded — First,  Non  ienuii ; — Secondly,  Riens  in  arrere  ; 
John         — Thirdly,  Riens  in  arrere  beyond  16/.,  and  a  tender  of 
Jenkins.       that  sum.     And.  to  the  avowries  to  the  two  last  counts, 
he  pleaded  the  same  pleas;   and,  also,  traversed  the  frau- 
dulent removal. 

At  the  trial,  before  Bolland,  B.,  at  the  Spring  Assizes 
for  the  county  of  Carmarthen,  it  appeared,  that,  previous 
to  an  agreement,  dated  July  ^th,  18^,  the  plaintiff  had 
been  tenant  to  the  defendant,  on  the  terms  stated  in  the 
avowries.     That  agreement  was  in  these  terms : — 

"  An  agreement  made  between  Esau  Jenkins,  of  &c.j  and 
David  Jones,  of  &c.,  about  LlettyrNeuadd  farm,  from  year 
to  year.  He,  the  said  Esau  Jenkins,  lets  this  farm  to 
David  Jones  at  the  valuation  of  two  disinterested  persons 
to  be  chosen  by  each  of  them;  and  the  said  David  James, 
when  leaving  the  said  farm,  is  to  leave  the  crop  of  the  farm 
behind  at  the  valuation  of  two  persons,  to  be  chosen  by  each 
of  them*  David  Jones  further  agrees  to  give  four  loads 
of  lime  to  every  five  Winchesters  of  barley  he  sows  in  every 
field  he  lays  down.  David  Jones  further  agrees  to  leave 
the  meadow  land  not  laid  down  without  the  consent  of  the 
landlord.  David  Jones  also  agrees  to  keep  the  houses 
in  repair,  and  to  have  timber  towards  that  as  long  as 
they  can  be  had  on  the  farm.  David  Jones  is  to  give  two 
sureties  to  answer  for  the  rent:  and  he  also  agrees  to  do 
nothing  to  injure  Esau  Jenkins  as  to  his  lease.  The 
above  valuation  is  to  take  place  in  determining  the  rent  for 
1829  and  the  time  to  come. 

''  Signed  in  the  presence  of  us,  who  have  hereto  put 
our  names  as  witnesses: — 

John  Watkins.  Esau  Jenkins. 

D.  Davies.  David  John. 

James  Silvanus. 
July  29th,  1829." 
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The  arbitrators  chosen  in  pursuance  of  this  instrument  JSxeh.  rfP^^f 
failed  to  agree,  and  no  rent  was  fixed,  nor  were  any  sure- 
ties given.  But  it  was  contended,  for  the  plaintiff,  that 
die  old  tenancy  was  thereby  determined,  and  that,  conse- 
quently, as  the  avowries,  being  framed  on  the  terms  of 
that  tenancy,  could  not  be  supported,  the  plaintiff  was  en- 
titled to  a  verdict  on  the  issues  joined  on  non  tenuit:  and 
of  that  opinion  was  the  learned  Baron;  and  a  verdict  was 
accordingly  entered  on  those  issues  for  the  plaintiff. 

With  respect  to  the  issues  joined  on  the  tender,  it  ap- 
peared at  the  trial,  that,  instead  of  16/.  (the  sum  averred), 
in  fact  only  15/.  IQs.  was  tendered;  but  it  also  appeared, 
that  no  more  rent  than  the  latter  sum  was  due.  Upon 
this  evidence  the  learned  Baron  directed  a  verdict  to  be 
entered  on  these  issues  for  the  defendant 

As  to  the  issues  respecting  the  fraudulent  removal,  it 
was  admitted  by  the  plaintiff's  counsel,  that  the  removal 
was  to  avoid  the  distress;  but  he  put  it  to  the  jury,  that, 
under  all  the  circumstances  proved  respecting  the  removal, 
the  tenant  removed  the  goods  on  the  belief  that  the  land- 
lord had  no  right  to  distrain,  because  the  old  lease  was 
determined,  and  the  rent  of  the  new  tenancy  had  never 
been  fixed;  and  that,  therefore,  he  was  not  guilty  of  any 
fraudulent  intention,  but  acted  merely  in  the  band  fide 
exertion  of  his  supposed  rights.  The  counsel  for  the  de- 
fendant objected  to  such  a  mode  of  putting  the  case  to 
the  jury,  contending,  that,  after  the  admission  of  the 
plaintiff's  counsel,  there  was  no  question  at  all  for  the 
jury  on  these  issues.  However,  the  learned  Baron  left  it 
to  the  jury  to  say  whether  the  plaintiff  had  any  fraudulent 
intention,  they  negatived  the  fraud  by  their  verdict,  which 
was  then  entered  on  these  issues  for  the  plaintiff*. 

A  question  was  also  raised  at  the  trial  (on  behalf  of  the 
plaintiff)  whether  the  enactment  (a)  against  fraudulent  remo- 

(a)  11  Geo.  2,  c.  19. 
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^*^\qoo*^^'  ^^^^  extended  to  the  present  case,  inasmuch  as,  although 
the  distress  was  made  after  the  ^th  of  September,  when  the 
rent  became  due,  yet  the  removal  took  place  two  day»  be- 
fore, viz.  on  the  27th  September.  But  this  point  became 
immaterial  when  it  was  discussed  in  this  Court,  as  it  turn- 
ed out,  on  reading  the  Judge's  notes,  that  in  fact  some  ar- 
rears of  the  Lady-day  rent  remained  due  (a). 

In  Easter  Term,  John  Evans  obtained  a  rule  to  shew 
cause  why  a  verdict  should  not  be  entered  for  the  defen- 
dant on  all  the  issues.  And  fVhitcombe  obtained  a  cross 
rule  for  entering  a  verdict  for  the  plaintiff  on  the  issues 
joined  on  the  pleas  of  tender. 

Campbell  and  Whitcombe  for  the  plaintiff. — As  to  the 
issues  on  the  pleas  of  tender,  the  substance  of  those  pleas 
is,  that  the  plaintiff  had  tendered  all  the  rent  really  due; 
and  the  sums  averred  are  immaterial.  It  appeared  in  evi- 
dence that  the  tender  actually  made  covered  all  the  rent 
then  due,  and  therefore  the  pleas  were  substantially  prov- 
ed. As  to  the  issues  on  non  tenuit,  the  first  lease  was 
surrendered  by  operation  of  law,  by  the  agreement  of  July^ 
1829,  which  substituted  a  new  tenancy  on  fresh  terms, 
which  were  not  in  accordance  with  the  avowries.  As  to 
the  fraudulent  removal,  the  case  was  properly  left  to  the 
jury.  The  question  whether  fraud  or  not  is  a  question 
of  fact,  which  must  always  be  decided  by  their  verdict. 

John  Evans  and  E.  V.  Williams^  for  the  defendant 
The  prior  tenancy  was  not  determined  by  the  instrument 
of  July,  1829,  for,  if  it  amounts  to  a  lease,  it  was  inadmis- 
sible in  evidence,  not  being  stamped  as  such ;  and  if  it  is  an 
agreement  only,  then  it  has  no  effect,  because  it  was  never 

(a)  This  point  has  been  decid-  of  King's  Bench,  in  NorthJUld  v. 
ed  in  the  negative  by  the  Ck>urt      Nightingale,  Trin.  Term,  1832. 
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compkted  by  the  terms  of  the  tenancy  being  ascertained.  Bxek.  of  PUat, 
Therefore,  the  issues  upon  non  ienuii  must  be  found  for 
the  defendant  As  to  the  fraudulent  removal,  whenever  a 
tenant  removes  his  goods  for  the  purpose  of  avoiding  a 
distress,  that  is  in  itself  a  fraudulent  removal  within  the 
meaning  of  the  statute.  And  it  is  not  competent  for  a 
jury  to  inquire  further  into  the  motives  of  the  removal. 
It  may  well  be  admitted  that  there  must  always  be,  in 
such  cases,  a  question  of  fact  for  the  jury,  viz.  whether 
the  removal  was  to  avoid  a  distress  or  not.  But,  in  the 
present  case,  that  fact  was  admitted,  and  therefore  no- 
thing remained  into  which  the  jury  ought  to  inquire. 

Cur.  adv.  vuli. 

Batley,  B.,  now  delivered  the  judgment  of  the  Court. 
— In  this  case  there  were  two  questions.  It  was  an  ac- 
tion of  replevin,  in  which  there  were  three  sets  of  issues 
arismg  out  of  six  avowries,  and  four  sets  arising  out  of 
six  others;  there  being  three  sets  of  pleas  on  six  of  the 
avowries,  and  four  sets  of  pleas  to  the  other  six.  The 
first  set  of  issues  were  upon  pleas  of  non  ientUt,  and  raised 
the  question  whether  the  plaintiff  held  as  tenant.  The 
second  were  upon  pleas  of  riens  in  arrere,  and  raised  the 
question  whether  any  rent  was  due;  and  the  third  were 
upon  pleas  of  tender  of  the  sum  of  16/.  .*  and  upon  the  fourth 
set  of  issues  arising  out  of  the  six  last  avowries,  the  ques- 
tion was,  whether  the  goods  taken  had  been  fraudulently 
removed  in  order  to  avoid  a  distress  for  rent  At  the 
trial  the  jury  found  for  the  plaintiff  upon  the  issues  of  non 
temtii,  and  riens  in  arrere,  and  on  the  fraudulent  removal; 
and  for  the  defendant  on  the  issues  as  to  the  tender ;  and 
we  think  that  the  issue  as  to  the  tender  was  rightly  found. 
It  was  arranged  that  the  propriety  of  the  finding  should 
be  submitted  to  the  consideration  of  this  Court,  and  that 
thb  Court  should  make  such  order  as  in  their  discretion 
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^**1M2^''*'*  they  should  thmk  fit  There  was  a  motion  on  the  part  of 
the  defendant,  and  a  rule  granted  to  shew  cause  why  the 
verdict  found  for  the  plaintiff  upon  the  issues  of  iton  tenu-^ 
ii,  rims  in  arrere,  and  the  fraudulent  removal,  should  not 
be  set  aside,  and  a  verdict  entered  for  the  defendant  on 
those  issues ;  and  there  was  also  a  cross  rule  obtained  by  the 
plaintiff  to  set  aside  the  verdict  found  for  the  defendant, 
upon  the  issues  as  to  the  tender  of  16/.,  and  to  enter  a 
verdict  for  the  plaintiff  upon  those  issues.  The  ques^ 
tion  upon  the  latter  rule  is  easily  disposed  of.  The  pleas 
allege  a  tender  of  the  sum  of  16L,  but  it  is  incumbent  up- 
on a  party  pleading  a  tender  to  be  accurate  in  his  plea, 
and  to  prove  a  tender  to  the  full  amount  stated :  and,  as 
the  evidence  made  out  a  tender  of  15L  16#.  only,  the  ver- 
dict was  rightly  found. 

The  next  question  is,  whether  the  issues  upon  the  mm 
tenuii  were  rightly  found,  which  question  depends  in  effect 
upon  the  agreement  of  c/ti/y,  I8S9,  because  there  is  no 
doubt  that  the  plaintiff  held  the  premises  of  the  defendant 
on  such  terms  as  corresponded  with  some  of  the  avowries 
in  answer  to  the  first  two  counts,  unless  the  terms  of  his 
former  tenancy  were  altered  by  that  agreement.  Part  of 
the  rent  claimed  was  due  at  Lady 'day,  18S9,  and  the  re- 
sidue in  September 9  1829.  No  doubt  the  pkdntiffwas 
bound  by  the  terms  of  the  original  tenancy,  unless  he  was 
extricated  by  the  agreement  of  the  29th  of  Jtffy,  1829. 

The  declaration  contained  four  counts,  two  describing 
the  seizure  upon  the  demised  premises,  and  the  other  two 
off  the  demised  premises,  and,  what  is  singular  and  some- 
what irregular,  the  plaintiff  complained  of  seizing  the 
same  goods  on  and  off  the  premises.  The  question,  how- 
ever is,  whether  the  defendant  is  entitled  to  have  a  reiomo 
habendo  awarded  in  respect  of  the  seizure,  either  on  or 
off  the  demised  premises;  and  if  he  be  so  entitled,  the 
plaintiff^s  having  made  a  double  claim  cannot  prejudice 
the  defendant.    If  the  tenancy  is  made  out  accordmg  to 
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any  of  the  avowries,  in  answer  to  the  counts  which  charge  ^^\^^^^* 
a  taking  on  the  demised  premises,  the  defendant  will  be     v^.^.^^1^ 
entitled  to  a  return  of  the  goods.  ^^^^ 

Now,  it  being  clear,  that,  previously  to  July^  18S9,  the       Jenkins. 
plaintiff  had  held  the  premises  upon  the  terms  set  out  in 
some  of  the  avowries,  we  come  to  the  question  whether 
those  terms  were  altered.     On  consideration,  we  are  all 
of  opinion  that  the  terms  of  the  original  tenancy  were 
never  altered,  but  that  the  plaintiff  continued  to  hold,  up 
to  September f  1829,  upon  the  same  terms  as  he  had  held 
from  September^  1827.     An  objection  was  taken  to  the 
reading  of  the  document,  by  which  it  was  contended,  that 
the  terms  were  altered,  because  it  was  said  to  be  a  lease. 
If  it  bad  been  a  lease,  the  objection  would  have  been  valid, 
as  it  bore  only  an  agreement  stamp.    It  is  a  question  whe- 
ther it  amounts  to  a  lease  or  an  agreement;  for,  if  it  is  an 
agreement  only,  and  not  carried  into  effect,  it  leaves  things 
in  statu  quo.     It  begins  with  the  words  **  An  agreement;" 
but  if,  looking  at  its  contents,  we  should  find  it  to  be  a 
lease,  the  mere  introduction  of  the  word  agreement  would 
not  make  it  an  agreement  only.    *'  An  agreement  &c., 
about  Llettyr  Neuadd  farm,  from  year  to  year — he,  the 
said  Esau  Jenkins ^  lets  this  farm  to  David  Jones.*'  These 
are  words  of  present  demise ;  but  we  must  look  at  the  resi- 
due of  the  paper  to  see  if  this  is  an  actual  demise,  or 
substantially  only  an  agreement.     ''At  the  valuation  of 
two  disinterested  persons,  to  be  chosen  by  each  of  them.** 
There  is  to  be  a  valuation  before  it  can  operate  as  a 
lease.    Then  comes  this  provision,  which  is  very  import- 
ant, and,  in  my  mind,  shews  that  it  was  never  intend- 
ed to  operate  as  a  lease  at  all  events,  but  to  operate 
as  ieui  agreement  only — *'  David  Jones  is  to  give  two 
sureties  to  answer  for  the  rent;**  and  then  comes  the 
provision  that  the  valuation  is  to  determine  the  rent  for 
the  year  1829,  and  for  the  time  to  come.     It  seems  to 
me,   then,  that  this  was  a  negotiation  for  a  lease  only, 

VOL.  I.  R 
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^'<^*- «/ ^^«»'  and  was  not  to  operate  as  a  lease,  except  there  was  a  valu- 
ation, and  except,  after  that  had  taken  place,  security 
should  be  given  for  the  rent  by  two  sureties  on  tlie  part 
of  the  plaintiff*.  In  point  of  fact  there  was  no  valuation, 
and  no  sureties  were  given ;  and  instead  of  continuing  to 
hold  as  tenant,  the  plaintiff*  quitted  the  farm  and  removed 
his  goodst  If  we  were  to  look  at  this  as  if  it  had  been 
carried  into  effect,  it  would  vary  the  rent  for  the  year 
1829,  as  well  as  the  succeeding  years;  but  as  it  was  not 
carried  into  effect,  the  agreement  fell  to  the  ground  in  the 
same  manner  as  if  there  had  been  no  such  agreement,  and 
the  plaintiff*  continued  tenant  upon  the  same  terms  of 
holding  as  before.  We  therefore  think,  that,  upon  the 
pleas  of  noji  ientdi  and  riem  in  arreref  upon  some  one  of 
the  avowries  applicable  to  the  terms  of  the  ordinal  tenan- 
cy, there  ought  to  be  a  verdict  for  the  avowant^ 

Upon  the  other  question,  of  the  fraudulent  removal,  my 
Lord  Lyndkurst  and  my  brother  BoUand  agree  with  me 
in  thinking  that  it  was  a  question  for  the  jury,  and  that 
they  were  justified  in  their  finding;  my  brother  Vaughan 
thinks  that  he  should  have  drawn  a  different  coodosion. 
For  myself,  I  think  that  we  should  not  be  justified  in  send- 
ing it  again  to  a  jury.  I  think  it  would  be  a  waste  of  ex- 
pense to  send  the  case  down  again  for  trial  on  these  issuea. 
It  is  very  clear,  that,  upon  two  of  the  counts,  the  defen- 
dant is  entitled  to  succeed;  and  we  are,  therefore,  of  opin- 
ion that  the  defendant  should  be  at  liberty  to  enter  a  ver- 
dict upon  any  one  of  the  avowries  he  may  think  fit»  upon 
the  pleas  o(non  tenmt  and  riens  in  arrere;  and  that  the 
verdict  upon  the  plea  of  tender  should  be  found  for  the 
defendants 

Rule  accordingly. 
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Rrek,  of  Pfent, 
1832. 

Dob  d.  Morgan  Morgan  r.  Mary  Morgan. 

JciJECTMENT  to  recover  possession  of  a  house  and  gar-  a  tettator,  by 
den  in  the  village  of  Moihvey,  in  the  county  of  Carmarthen.  gJJi^  *ee^n 
On  the  4th  of  February,  1816,  Eean  Morgan,  of  the  parish  p;;^^'  «j^^^« 
of  Mothvey^  being  seised  in  fee  simple  of  several  houses  devised  as  foi- 
and  gardens  in  the  parish  of  Moikvey,  made  his  will^  ter  ber  decease' 
containkig  the  following  devise  :   "  I  give  unto  my  dear  j5i^^2r^*J^l 
wife,  Elinor  Morgan,  the  part  of  my  house  and  the  part  *^^  i>»  right 
of  my  garden  where  Morgan  David  Morgan  and  Eliza-  give  and  be-' 
Uti  Walter  dwelleth,  unto  her  during  her  natural  life;  ^I^^J^'^mo^^ 
and  afler  her  decease  to  my  nephew,  Morgan  Morgan,  ^^  Morgan,  of 
and  bis  right  heirs«    Also  I  give  and  bequeath  unto  my  Mothvey;*  (cer- 
nephew,  Morgan  Morgan,  oi  the  village  of  Mothvey,  the  thcrefnmerr 
part  where  I  dwell,  and  likewise  the  part  of  my  garden  Jj^S^hil "iSi?^" 
which  I  do  now  occupy,  to  him  and  his  right  heirs,  after  heirs,  after  my 

^  decease."     It 

my  decease*    Also  the  .house  in  my  yard,  I  give  to  the  appeared  that 
above  said  Morgan  Morgan  after  my  decease.     Also  I  Iwo^phewj^^ 
order  the  aboi>e  Morgan  Morgan  to  pay  unto  my  sister,  J)*^^"**  ^ 
Gwen  Price,  of  the  parish  of  Cilyctom,  the  sum  of  21.  gon,"  one  of 

J  t      A,\^      s,  c  a  c  ^**°™  resided 

a-year  and  every  year^  for  the  term  of  five  years,  from  at  the  village  of 
th^  above  said  houses;  and  in  default  of  payment,  that  J^'tZreili. 
she  is  authorized  to  levy  and  distress  for  the  same,  every  ^*>«'«-  Semhie, 

,  thaf>  upon  proof 

half-yeaTf  on  what  I  bequeathed  to  the  said  Morgan  Mor-  of  this  fact,  a 
gan  aAer  my  decease.     Also  I  give  my  nephew,  Benjamin  ^^l^T^j^" 
Morgan,  that  part  of  my  house  and  garden  where  he  *^deJ,^*^5*?' 
dwells,  unto  him  and  his  right  heirs,  after  my  decease.*'      cUrations  of 

Soon  after  the  execution  of  this   will,  the  testator,  contcmpora'i^e^ 
Eeam  Morgan,  died^  leaving  Morgan  Morgan  (the  eldest  ^\',,7ngVf**the 
son  of  his  only  brother,  Benjamin  Morgan,  deceased,  who  will,  was  ad- 
resided  in  the  village  of  Moihvey,  and  who  was  his  heir-at-  plain  that  am- 
kw)  and  Morgan  Morgan,  the  lessor  of  tlie  plaintiff,  (who  ***^'y* 
was  a  son  of  a  sister  of  the  testator's,  and  who  lived  near 
Mtrikyr  Tydfil^  in  Glamorganshire)  and  Benjamin  Mor- 
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Exciurf  Pleas,  gan,  a  brother  of  the  latter  Morgan  Morgan,  his  only 
thre  ^  nephews,  him  surviving. 

On  the  testator^s  death,  his  widow,  Elinor  Morgan, 
took  possession  of  the  house  and  garden  devised  to  her 
for  life,  and  Morgan  Morgan,  the  nephew,  who  lived  at 
Mothoey,  took  possession  of  the  remainder  of  the  testa- 
tor's property  devised  by  his  will,  except  the  portion  of  it 
devised  to  Benjamin. 

This  Morgan  Morgan  died  in  1831,  without  issue, 
having  made  a  will  devising  all  his  property  to  his  wife, 
Mary  Morgan,  the  defendant ;  and,  on  his  death,  the  de- 
fendant became  possessed  of  all  the  premises  devised  by 
his  will ;  and  which,  with  the  exception  of  the  premises 
devised  by  Evan  Morgan  to  Benjamin,  and  the  house  and 
garden  devised  to  his  widow,  Elinor,  and  then  in  het 
possession,  were  the  whole  subject-matter  of  Evan  Mor- 
gan's will.  The  said  Elinor  Morgan  afterwards  died; 
and,  on  her  death,  the  defendant  entered  into  possession 
of  the  house  and  garden  held  by  the  said  Elinor  Morgan. 

This  ejectment  was  now  brought  by  the  lessor  of  the 
plaintiff,  Morgan  Morgan,  being,  as  before  mentioned, 
a  nephew  of  the  testator,  Evan  Morgan,  to  recover  the 
premises  first  mentioned  in  his  will. 

On  the  trial  of  the  cause  before  Alder $on,  J.,  at  the 
last  assizes  for  the  county  of  Carmarthen,  evidence  of 
the  state  of  the  family  of  the  original  testator,  Evan 
Morgan,  and  of  the  existence  of  his  two  nephews,  named 
Morgan  Morgan^  having  been  elicited,  it  was  insisted, 
on  the  part  of  the  defendant,  that  a  latent  ambiguity 
was  rabed ;  and  that,  consequently,  parol  evidence  was 
admissible  to  explain  it.  The  learned  Judge  was  of  this 
opinion ;  and,  evidence  of  Evan  Morgan's  declarations, 
contemporaneous  with  the  will,  having  been  received, 
a  verdict  passed  for  the  defendant. 

John  Evans,  now  moved  for  a  new  trial,  on  the  ground 
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of  the  inadmissibility  of  such  evidence.  He  urged,  that,  Bick,  of  PUat, 
as  the  second  devise  in  the  will  was  to  a  Morgan  Mor- 
gan^  therein  described  as  "  of  the  village  of  Moihvey^' 
whereas,  the  devise  in  question  was  to  *'  Morgan  Mor- 
gan^  simpliciier,  the  will^  on  the  face  of  it,  carried  the 
respective  premises  to  different  parties.  There  were, 
therefore,  distinct  objects  of  the  testator's  bounty,  satis- 
fying the  terms  of  the  will ;  and,  that  being  so,  there  was 
no  necessity  for  extrinsic  evidence ;  and  therefore  parol 
evidence  ought  not  to  have  been  received.  Doe  v.  West- 
lake  (a)  is  in  point. 

The  Court  took  time  to  consider;  and,  afler  conferring 
with  the  learned  Judge  who  tried  the  cause. 

Refused  the  rule  (6). 
(a)  4  B.  &  A.  67.  [b)  See  ^bhot  v.  MatsU,  3  Vei.  148. 


Wilkinson  r.  Malin. 

(jtOULBURN,  Serjt,  had  obtained  a  rule  nisi  for  the  since  rule  loi, 
Master  to  review  the  taxation  of  costs  in  this  case.  Amongst  w^^y^th^  msu 
the  items  objected  to,  was  a  charge  for  a  good  jury  upon  ot  ^good  jury 
the  execution  of  a  writ  of  inquiry.  cudon  of  a 

writ  of  inquiry 
are  allowed  on 

Adams,  Serjt.,  and  Humfrey  shewed  cause.  taxation, 

Ooulhum,  Serjt.,  in  support  of  his  rule,  cited  Dax 
on  Costs,  63,  to  shew  that  the  costs  of  a  good  jury  upon 
the  execution  of  a  writ  of  inquiry  ought  not  to  have 
been  allowed. 
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MxcK  of  Phmtf      The  Master  certified  to  the  Court,  that  since  the  rule 
*^*        101,  Hit.  Term,  2  Will.  4  (a),  the  practice  had  been  to 
allow  those  costs. 


Lord  Lyndhurst,  C.  B.— Before  the  late  rule,  the  ob* 
taining  a  good  jury  was  the  act  of  the  party-^the  grant- 
ing such  a  jury  is  now  entirely  ia  the  discretion  of  a 
Judge. 

Rule  discharged  as  to  the  above  item. 


(a)  '*  There  shall  be  no  rule  for  order  shall  be  made  by  a  Jodge^ 
the  sheriff  to  return  a  good  jury  upon  summons  for  that  purpMC.'* 
upon  a  writ  of  inquiry;  but  an 


Baker  v.  Wills. 

Where  anaffida-  XN  thb  casc  the  affidavit  to  hold  to  bail,  upon  which  the 

for  several  causes  defendant  was  arrested,  stated  that  the  defendant  was  just- 

t^'^J^'tt'  'y  *"^  ^^"'y  indebted  to  the  plaintiflFin  the  sum  of  609^  Ss. 

some  of  them,  in  manner  following,  that  is  to  say,  in  the  sum  of  500/. 

toto,  Boas  to  en-  on  the  bond  of  the  said  defendant,  bearing  date  the  18th 

dInt?o*ii'dJl".  ^^1  of  F^brmry,  1829;  in  the  penal  sum  of  lOOOA  for  se- 

charged  out  of  curing  to  the  plaintiff  the  sum  of  500^  and  kwful  interest, 

custody  on  o  • 

filing  common  payable  at  a  certain  day  then  past;  and  in  the  further  sum 
of  SOL  on  a  certain  mortgage,  or  conditional  surrender, 
bearing  date  on  or  about  the  ISth  day  of  December ^  18S9, 
and  made  by  the  said  defendant  to  the  ttoe  of  the  said 
plaintiff;  and  in  the  further  sum  of  10/.  for  the  principal, 
due  on  a  certain  promissory  note  of  hand,  drawn  by  the 
said  defendant,  payable  to  the  plaintiff  at  a  certain  day 
then  past;  and  also  in  the  further  sum  of  44^  9s.  6rf.  for 
interest  due  on  the  said  stuns  of  500/.,  50/.,  and  10/*;  and 
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abo  in  the  sum  of  8/.  7«.  6d-  for  noney  pnid^  laid  out«  and  Exek,  of  Pieat, 
expended  by  the  plaintiff  for  the  defendant,  and  at  his  re*  ^ 

quest;  and  also  in  the  further  sum  o(lL6$.  for  goods  sold        Bakbr 
and  delivered  by  the  plaintiff  to  the  defendant,  and  at  his        Willi. 
request;    which  said  several  sums  of  500/.,   50/.,  10/., 
441.  9s.  6cL,  S/.,  7s.  6c/.,  and  IL  6s.  made,  in  the  whole, 
the  said  sum  of  609/.  3s. 


Piatt  having  obtained  a  rule  to  shew  cause  why  the  de- 
fendant should  not  be  discharged  out  of  custody,  on  en- 
tering a  common  appearance,  on  the  ground  that  the  affi- 
davit did  not  shew  that  the  50/.  secured  by  the  mortgage 
or  conditional  surrender  was  due, 

Thssiger  shewed  cause. 

Lord  Lykdhurst,  C.  B. — As  no  case  has  been  cited 

in  which,  where  the  affidavit  was  defective  as  to  part,  it 

has  been  held  good  for  the  other  part,  the  rule  must  be 

made — 

Absolute,   the  defendant  undertaking  to 

*    bring  no  action  {a). 
(a)  See  also  Kirk  ?.  Almond,  2  C.  &  J.  364. 


Lowe  r.  Eldred. 

Declaration  in  assumpsit,  on  a  promise  to  pay  To  an  action  on 
the  debt  of  a  thu-d  person.  Plea— that  there  was  no  agree-  fhcTbro"?  T^ 
ment,  or  any  memorandum  or  note  thereof  in  writing,  sign-  Uiird  person,  the 

defendant 

ed  by  the  defendant,  or  any  person  by  him  lawfully  au-  pleaded  that 
thorized.    Replication— that  there  was  such  an  agreement  a^eement"ui 
in  writing;   concluding  to  the  country.      Demurrer,  and  J^^tbatthe" 
joinder  in  demurrer.  plaintiff  must, 

in  his  replication, 
set  out  the  agree- 
ment ;  and  that  he  cannot  uke  issue  upon  the  plea. 
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Exch,  r/p/eas,  Monsel,  in  support  of  the  demurrer,  was  stopped  by 

^  '  V  the  Court,  who  intimated  a  strong  opinion  that  the  plain- 

Lowe  tiff  ought  to  have  set  out  the  agreement  in  his  replication; 

Eldred.  and  thereupon — 

Kelly  obtained  leave  to  amend. 


Wilkinson  v.  Malik. 

This  Court  will  €t OULB  URN ,  Serjt.,  applied  on  behalf  of  the  defen- 
leavf ^to ^non-^^  ^»"t  f^^  leave  to  notipros  a  writ  of  error  brought  by  the 
pros  his  own       defendant,  without  payment  of  costs;  and  he  cited  Milbom 

writ  of  error  '  *^   •'  •  ' 

without  pay-      v.  Copclond  (o)  to  shew  that  a  defendant  had  a  right  to 

ment  of  costs.  .        /»  i    r»   *  •»»•   »        »    /«\ 

nonpros  his  own  writ  of  error;  axia  SaUy.  luchards{o)j 
to  shew  that,  under  the  statute  3  Hen.  7,  c.  10,  no  costs 
are  allowable  where  a  writ  of  error  is  nonprossed  before 
the  record  is  transcribed. 

Per  Curiam.'^K  you  have  a  right  to  nonpros  it  you 
must  do  so  at  your  peril.  If  you  cannot  do  it  without  the 
leave  of  the  Court,  it  seems  reasonable,  that  you  should 
pay  the  other  party  the  expenses  to  which  you  have  put 
them. 

Rule  refused. 

(a)  I  M.  &  S.  KM.  (6)  7  East,  111. 
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Etch,  of  Pleas, 
1832. 

Earl  of  Stirling  v.  Clayton.  " 

XHE  plaintiff  declaredi  as  the  Right  Honourable  Alex-  The  plaintiff de* 
ander.  Earl  of  Stirling,  against  the  defendant  for  a  libeL  ^"^"^^f^.^^ 
The  second  count  of  the  declaration,  after  the  general  in-  ^tnt  pleaded  in 
ducement  of  previous  good  fame,  averred,  that  before  and  the  plaintiff  was 
at  the  time  of  the  committing  of  the  several  grievances  by  /^w  ^f  fhT" 
the  defendant,  the  said  plaintiff  toas  and  still  is  Earl  o/*  Pontiff,  in  his 

'^  •*^  •'    replication,  was 

Stirling,  as  aforesaid,  and  was  and  is  rightly  entitled  to' bound  to  shew 
create  baronets  of  Nova  Scotia,  and  was  and  is  entitled  to  t^d^i^^ty."*** 
make  grants  of  certain  lands  in  Canada,  to  wit,  at  &c. 
Nevertheless,  the  defendant,  well  knowing,  &c.,  but  con- 
triving and  intending  to  injure,  &c,,  and  to  cause  it  to  be 
suspected  and  believed  that  the  plaintiff  was  not  Earl  of 
Stirling,  and  was  not  entitled  to  make  baronets  of  Nova 
Scotia,  and  to  make  grants  of  lands  in  Canada,  thereto^ 
fore,  to  wit,  on  &C9  at  &c«,  falsely  and  maliciously  did 
compose  and  procure  to  be  published,  of  and  concerning 
the  plaintiff,  and  of  and  concerning  his  being  Earl  of  Stir^ 
ling,  as  aforesaid,  and  of  and  concerning  his  being  entitled 
to  create  baronets  of  Nova  Scotia,  as  aforesaid,  and  to 
make  grants  of  lands  in  Canada,  a  certain  false,  scandar 
lous,  malicious,  and  defamatory  libel,  containing,  amongst 
other  things,  the  false,  scandalous,  malicious,  defamatory, 
and  libellous  matter  following,  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  his  being  Earl  of  Stirling,  and 
of  and  concerning  his  being  entitled  to  make  baronets  of 
J^ova  Scotia,  and  to  make  grants  of  lands  in  Canctda,  as 
aforesaid,  that  is  to  say — *^  Lord  Roseberry  has  obtained 
a  committee  for  regulating  the  right  of  voting  at  the  elec- 
tion of  Scotch  Peers.  It  was,  indeed,  time  that  the  house 
should  take  notice  of  some  recent  proceedings  respecting 
Scotch  titles,  as  the  following  facts  will  prove.  A  certain 
gentleman,  of  the  name  of  BanJces,  has  persuaded  himself, 
and  endeavoured  to  persuade  the  public,  that  one  Mr. 
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Etch,  of  PitM,  Humphreys  (meaning  the  said  plaintiff),  a  cp<levant  school- 
master who  has  assumed  the  name  of  Alexander,  is  legally 
Earl  of  Stirling  (thereby,  then  and  there,  meaning  the 
said  plaintiff),  by  virtue  of  a  pedigree  which  is  more  than 
doubtful,  and  under  a  patent  which  has  not  been  enrolled. 
He  has  further  asserted,  in  divers  pamphlets,  that  the  said 
Earl  of  Stirling  (meaning  the  said  plaintiff)  possesses  the 
right  to  create  baronets  of  Nova  Scotia;  and  in  return 
for  having  conferred  the  honour  of  an  earldom  on  his  pro- 
tege,  (thereby^  then  and  there,  meaning  the  said  plaintiff), 
the  said  Earl  (meaning  the  said  plaintiff)  has  exercised  his 
royal  prerogative  in  favour  of  Mr.  Bankes,  who,  conse- 
quently,  styles  himself  Sir  Thomas  Bankes,  Bart*  o(  Nova 
Scotia.  It  is  even  said  that  the  Earl  (thereby,  then  and 
there,  meaning  the  said  plaintiff)  and  his  new  created  ba- 
ronet, profess  to  grant  lands  in  Canada;  but  this,  we  sup- 
pose, is  to  be  received  as  report  only.  Those  who  have 
any  idea  of  settling  in  Canada  will  do  well  to  inspect  their 
titles  narrowly.'*     By  means  of  which,  &c. 

The  defendant  pleaded  in  abatement  as  foUows-^And 
the  said  Joseph  Clayton,  against  whom  the  plaintiff  in  this 
suit  hath  exhibited  his  said  bill,  by  the  style  and  title  of 
Alexander,  Earl  of  Stirling,  in  his  own  person  comes  and 
says,  that,  at  the  time  of  exhibiting  his,  the  plaintij^Ts, 
said  bill,  he,  the  plaintiff,  was  not,  nor  now  is.  Earl  of 
Stirling,  and  this  he  is  ready  to  verify;  wherefore  he 
prays  judgment  of  the  said  bill,  and  that  the  same  may  be 
quashed. 

RepUeation. — And  the  said  plaintiff  saith,  that  the  said 
bill,  by  reason  of  any  thing  by  the  said  defendant  in  the 
said  ptea  above  alleged,  ought  not  to  be  quashed,  because 
he  says,  that  the  said  plaintiff  wcu  and  still  is  Earl  of 
Stirling  in  manner  and  form  as  is  above  alleged.  And 
this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
eouniry,  %c.  To  this  there  was  a  demurrer,  assigning  for 
cause,  amongst  other  things,  that  the  plaintiff  had  not,  in 
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his  said  replication,  set  fordi  how  and  by  what  means,  and  ^^^^^' 
in  what  manner,  his  supposed  right  to  the  said  dignity  of 
Earl  of  Stirling  had  accrued  to  him,  the  plaintiff,  and  had 
not  shewn  to  the  Court,  in  his  said  replication,  how,  and 
in  what  manner,  he  himself,  or  any  ancestor  of  his,  attain- 
ed to  the  said  dignity,  nor  set  forth  whether  or  not  he  is 
Earl  of  SiirUng,  by  creation,  or  by  writ,  or  by  descent,  or 
bow  otherwise.. 

Hill,  in  support  of  the  demurrer. — The  replication  con- 
cluding to  the  country  is  bad.  It  ought  to  shew  how  the 
dignity  is  claimed.  If  the  plaintiff  were  created  by  writ, 
that  would  be  matter  of  record,  and  would  appear  on 
the  production  of  the  record.  If  he  were  created  by  pa- 
tent, the  letters  patent  ought  to  have  been  set  forth,  and 
then  the  defendant  might  have  rejoined  non  concessit, 
which  would  be  triable  by  the  letters  patent.  If  the  plain- 
tiff claimed  by  descent,  it  would  be  a  matter  triable  by  the 
country.  In  all  cases  where  a  party  affirms,  in  pleading, 
that  he  has  a  dignity,  he  must  set  forth  how  he  acquired 
that  dignity.  All  the  precedents  are  so.  In  Blachnore 
V.  The  Earl  of  Wigtoun  {a)  the  defendant  pleaded  in  abate- 
ment; and  the  plea  set  forth  the  letters  patent,  and  con- 
cluded, as  by  the  said  letters  remaining  of  record  appears. 
It  must  be  intended  that  the  plaintiff  claims  to  be  an  Eng-^ 
lish  Earl.  The  defendant  cannot  safely  take  issue  on 
this  replication;  the  ground  of  the  demurrer  is,  that  it 
cannot  be  ascertained,  without  shewing  how  the  dignity  is 
daimed,  whether  the  conclusion  to  the  country  is  right  or 
wrong*  In  Rex  v.  Cooie  {b)  all  the  authori^s  are  collect- 
ed. There  the  defi^dant  pleaded  in  abatement,  that  he 
was  Lord  Stafford,  Baron  Stafford;  and  Mr.  Justice  £ay- 
fey  there  says — **  In  this  case  the  defendant  was  bound  to 
shew,  not  only  his  right  to  a  peerage,  but  also,  how  he  de« 


(a)  3  Wentworth,  275.  594.    See  the  judi^ment  of  Mr. 

(b)  2  B.  &  C.  871;  4  D.  &  R.      Justice  Bayley. 
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*^<^*-  °/ ^'««»  rived  that  right."     In  the  Countess  of  Rutland's  case  (a), 
the  note  says  "  duke  or  not  duke,  earl  or  not  earl^  ba- 
ron or  not  baron,  shall  not  be  tried  by  the  country,  but  by 
record ;  for,  if  they  be  lords  of  parliament,  it  appears  by 
record,  and,  therefore,  by  record,  viz.  the  king's  writ,  it 
ought  to  be  certified.**  And  in  Lord  Abergavenny's  case (6), 
it  is  said,  *'  If  issue  be  taken  whether  a  baron  or  not,  earl 
or  not,  this  shall  not  be  tried  per  pais,  but  by  the  record 
by  which  it  appears  that  he  was  a  peer  of  parliament;  for, 
"without  matter  of  record,  he  cannot  be  a  peer  of  parlia- 
ment."   And  in  the  Countess  of  Shrewsbury's  case  (c),  it 
is  said — **  If  a  baron,  earl,  or  other  lord  of  parliament, 
and  peer  of  the  realm,  be  plaintiff  in  any  action,  and  the 
defendant  will  plead  that  he  is  not  a  baron,  &c.,  as  he  is 
named  in  the  writ,  this  shall  not  be  tried  by  a  jury,  but 
by  the  record  in .  the  Chancery,  which  imports  itself  so* 
lid  truth.**    Suppose  the  defendant  were  to  join  issue, 
would  he  not  be  allowed  to  shew  himself  to  be  an  earl  of 
England,  Ireland,  or  Scotland?     [Lord  Lyndhurst,  C.  B. 
— Should  not  the  plaintiff  have  stated  how  earl  in  his  re- 
plication ?     Does  it  not  import  an  English  eajrl?] 

Piatt,  conirh. — At  all  events  the  plea  is  bad,  as  it  gives 
no  better  writ.  [Lord  Lyndhurst.  —  How  can  they  do 
that?  They  cannot  give  you  your  real  name.  Bayley,  B. 
— It  lies  in  your  knowledge ;  the  rules  of  pleading  do  not 
require  impossibilities.]  As  it  is  expressly  averred  in 
the  declaration  .that  the  party  is  Earl  of  Stirling,  the 
defendant  ought  to  have  pleaded  in  bar,  and  not  in  abate- 
ment {d).  If,  however,  this  is  to  be  treated  as  a  plea  of 
misnomer,  Alexander  Earl  of  Stirling  may  be  one  name, 
like  JoncUhan,  otherwise  John  Soans,  in  the  case  of  Scott 
V.  Soans{e),  where  the  Court  held  thhVJonathan,  other- 

(a)  6  Co.  53.  in  abatement  amounts,  in  effect, 

{h)  12  Co.  71-  to  a  justification  of  the  truth  of 

(c)  12  Co.  94.  the  libel. 

{d)  It  is  singular  that  this  plea  (e)  3  East,  III. 
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wise  John,  might  be  one  Cbrbtian  name.     If  this  name  be  Sxeh.  of  Piea*, 

80  considered,  the  plea  properly  concludes  to  the  country.     ^      „  — 

[Lord  LynMurst,  C.  B.— We  cannot  shut  our  eyes  to  this 

being  treated  as  a  dignity.     It  is  Alexander  Earl  of  Stir^ 

Umg.     The  plea  treats  it  as  a  dignity,  and  the  replication 

idopts  that.     It  must  mean  a  peer  of  the  realm.     Baylej/y 

B. — If  it  did  not  mean  a  dignity  of  the  realm,  the  plaintiff 

would  be  described  as  A.B,^  commonly  called  Earl  of 

Stirling.'] 

Lord  LiYNDHURST,  C.  B. — It  is  treated  in  the  declara- 
tion, plea,  and  replication,  as  a  dignity.  It  is  treated  in 
the  declaration  as  an  English  name  of  dignity ;  for,  if  not, 
the  plaintiff  would  have  been  properly  described  by  his 
Christian  and  surname:  Because  the  same  thing  is  repeat- 
ed in  the  body  of  the  declaration,  it  does  not  take  away 
the  defen.dant*s  right  to  plead  in  abatement. 

BatlEtY,  B. — In  ordinary  cases  the  general  rule  is,  that 
a  plea  in  abatement  ought  to  give  a  better  writ;  but  there 
is  another  rule,  which  is  this,  that  where  a  matter  is  pecu- 
liarly in  the  knowledge  of  one  party,  that  party  must  state 
it  in  pleading.  Now  here  the  plaintiff  must  know  how  he 
claims  this  dignity,  and  the  defendant  cannot  be  expected 
to  state  how  he  ought  to  be  described. 

Leave  to  amend,  upon  payment  of  costs. 
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Exch.  of  PktUt 
1832. 

"""^-^r-"'^  Double  v.  Gibbs. 

Where  the  mas-  ASSUMPSIT. — The  declaratbo  contained  a  count  for 

ter  of  a  vessel,  ,  ^ 

trading  between    USe  and  OCCUpatlOn. 

London  and 
Rotterdam^  was, 

in  the  course  of  Bompcu,  Serjt.,  OH  a  foroier  day  had  obtained  a  rule  for 
habit  of  coming  entering  a  Suggestion  on  the  roll,  to  deprive  the  plaintiff 
;;^;J*p^Jj^;Xr     ^^  ^^^ts  under  the  39  &  40  Geo.  3,  c.  104,  s.  12,  (the  Zon- 

wharf,  and  there  dofi  Couvt  of  Requests'  Act,)  on  the  ground  that  the  plain- 
unloading  his  ./Ml,  ,1  1  -'..  •!  !•!• 

cargo,  which       tiff  bad  recovered  less  than  51.  in  an  action  brought  in  this 

was  deposited  in    ^        . 
a  warehouse         ^OUrt, 

there,  and  a  j^  appeared  from  the  affidavits,   that  the  defendant's 

fresh  cargo  ta-  *  * 

ken  in;  and  who  dwelling-house  was  in  Horsle^'dotcn,  in  the  Borough  of 
cesMriesforthe  Soutkwarkj  that  he  was  the  master  of  a  vessel  trading 
l^u^^^^T  hetweeu  London  and  Rotterdam;  that  on  his  arrival  in  the 

but  nad  no  resi-  ^ 

dence,  or  count-  Port  o{  London,  he  always  came  with  his  ship  to  Brewer** 

ing-house,  or 

warehouse,  in  Quay  Wharf,  in  the  City  of  London,  where  he  unloaded  his 
ownoccupaUon:  ^^ssel;  that  he  remained  there  whilst  his  vessel  was  un- 
wafif't  entitled  '^^^*^S  ^^^  taking  in  a  fresh  cargo,  and  that  he  remained 


to  be  sued  in  Uie  there  Sometimes  three  days  for  that  purpose,  at  other  ( 

London  Court  of.  ,  «•!  11  t-i 

Reauests.  not  moTC  than  twenty 'four  hours;  that  the  cargoes  which 

an  acdon  for^itL  ^®  ^"^^ '"  *^®  hMt  of  bringing  in  his  vessel  were  deposited 
and  occupation    if^  ^  warehouse  at  Brewer's  Quay;  that  wliilat  be  was  in 

IS  not  Within  the  1  1        r   1  1 

exception  in  the  London,  he  bought  necessaries  for  the  supply  of  UieTessd 
c.  104,  s.  11?   '  during  her  voyage.     But  it  appeared,  that  the  vessel  was 
never  in  dock  in  Lond&n,  but  was  moored  near  the  quay; 
and  that  the  warehouse  at  Brewer's  Quay  was  in  the  occu- 
pation of  other  persons,  and  not  of  the  defendant* 

Comyn  shewed  cause. — The  declaration  in  this  case  con- 
tains a  count  for  use  and  occupation;  which  brings  the  case 
within  the  exception  in  the  Act.  Tiddl's  Practice,  9th  edi- 
tion, 958,  where  it  is  said,  that  the  exception  in  the  Lon' 
don  Act  has  been  extended  to  an  action  for  use  and  occupa- 
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don;  MdWooUeffy.Clomiman{a),  Holden  v.  Newman (h),  ^^'.^f^' 
are  there  referred  to.    The  last  Act  only  extends  the  ju- 
risdiction in  the  amount^  uid  does  not  alter  the  excep- 
tion in  the  statute.     [Bayley^  B. — The  words  are,  **  that 
tfak  Act  shall  not  extend  to  any  title  of  freehold,  or  lease 
for  years,  of  any  lands  or  tenements,  which  shall  come  in 
question,  or  to  any  debt  by  specialty,  &c."    Thk  excep- 
tion does  not  appear  to  me  to  include  an  action  for  use  and 
occupation.]    Then  the  defendant  does  not  reside  within 
the  jurisdiction  of  the  London  Court  of  Requests;  he  has 
not  any  counting-house  at  Brewer's  Qmay;  and  the  ware- 
house there  is  in  the  occupation  of  another  person.     [Bay^ 
ley,  B. — Does  this  defendant  seek  his  whole  livelihood  in 
Ae  City  of  Lonebm?]    The  defendant  is  only  master  of  a 
vessel  trading  between  this  country  and  Holland;  he  has 
no  counting-house  here;  all  he  does  is  the  loading  and 
unloading  of  his  vessel  at  Brewer* s  Quay  Wharf,  and  his 
residence  is  in  Horsley-down,  in  the  Borough  of  South' 
warJc*     In  Reeves  v.  Stroud  (e),  the  cases  are  reviewed  by 
Mr.  Justice  Taunton;  and  it  is  said  that  the  defendant 
must  obtain  his  entire  livelihood  in  the  City  of  London,  to 
bring  himself  within  the  statute ;  and  Kemsett  v.  West  (d) 
k  there  referred  to. 

Bompas,  Serjt,  ctwi/rd.— In  Cn^  v.  Pitman  (e),  it  was 
held,  that  a  coal-merchant  who  had  his  wharf  and  count- 
ing-house in  Southwark,  and  occupied  half  a  counting- 
bouse  in  London  for  the  purposes  of  his  trade,  was  within 
the  Act  IBayley,  B. — There  be  had  a  place  lor  carry- 
ing on  business  in  the  City  of  London."]  It  is  not  neces- 
sary, within  the  words  of  this  act,  that  the  defendant  should 
seek  his  whole  livelihood  in  the  City  of  London.  In  Bush- 
neU  V.  Levi(f),  a  sherift^'s  officer,  who  resided  and  carried 

(a)  Douglas,  244^.  (c)  I  Dow.  Pr.  Rep.  399. 

(b)  13 East,  161.  This  case  was  {d)5D.&  R.  626. 
decided  on  the  pre^nt  act,  39  &  (e)  5  Taunt.  648. 
40  Geo.  3,  c.  104.  (/)  5  Bing.  315;  2  M.  &  P.  577. 
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£j:cA.  of  puas,  on  liis  business  in  Middlesex,  but  who  had  also  an  oflSce 
1832. 

in  London,  was  held  ''  to  seek  his  livelihood"  in  London, 

within  the  meaning  of  the  act.  It  was  so  held,  also,  in 
Fleming  v.  Davies  (a).  [Lord  Lyndhurst. — There  the  de- 
fendants had  a  place  to  carry  on  their  business  in  the  City 
of  London,  and  actually  did  carry  on  their  business  there.] 
The  words  of  the  act  are,  *'  any  person  gaining  a  liveli- 
hood, or  keeping  a  shed,  stall,  or  stand.*'  It  is  submitted 
that  the  case  falls  within  these  words  in  the  act.  [Bayley, 
B. — Then  every  captain  of  a  coasting  vessel  who  constant- 
ly comes  to  the  same  wharf  is  within  the  act.] 

Lord  Lynduurst,  C.  B. — In  this  case  the  party  has  no 
residence  or  place  of  business  in  London;  and,  if  that  were 
not  necessary,  I  am  not  satisfied  that  he  even  deals,  by 
buying  and  selling  on  his  own  account.  He  buys  goods 
merely  as  agent  for  the  owners  of  the  vessel. 

Bayley,  B. — I  am  clearly  of  opinion  that  the  defendant 
is  not  within  the  act. 

BoLLAND,  B. — I  am  of  the  same  opinion.  Here,  the  de- 
fendant gets  his  living  by  conveying  goods  between  London 
and  Rotterdam;  and  when  he  is  here,  his  vessel  is  moored 
on  the  Thames.  The  case  falls  expressly  within  Stephens 
V.  Derry  (fi),  where  Lord  EUenborough  says,  "  In  order  to 
entitle  a  party  to  be  sued  in  London  by  seeking  his  liveli- 
hood within  the  City,  he  should  seek  the  whole  of  his  live- 
lihood there,  and  not  be  in  a  state  of  vagrant  existence  for 
this  purpose;  seeking  it  partly  within  and  partly  without 
the  City." 

GuRKEY,  B.,  concurred;  and  the  rule  was — 

Discharged. 

(fl)  5  D.  &  R.  371 .  (6)  16  East,  148. 
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WiLKs  and  Another  v.  Heelby.  ^ y^— ^ 

JLfEBT  on  bond. — The  defendant  set  out  the  bond  and  To  a  dedaraUon 
condition  on  oyer;  by  which  it  appeared  that  the  bond  was  ^^veVby  a  col- 
from  one  George  Tugwell,  a  collector  for  the  liberty  of  [^^  uxw'and 
Old-Street f  in  the  division  o(  Finsburu,  nominated  and  ap-   hb  sureties,  the 

<iii  ..  •«!  •!/.«        defendant,  a 

pointed  by  the  commissioners  acting  for  the  parish  of  ot.  surety,  pleaded 
Luke,  in  the  division  of  Finsbury,  in  the  county  of  Mid-  t^x^t^c^m^ 
dlesea:,  in  the  execution  of  the  acts  relating  to  assessed    "ni^joners  and 

"  receiver-general 

taxes  (a),  and  the  defendant  and  one  James  Foster,   as   had  not  uken 
his  sureties,  to  the  plaintiffs,  being  two  of  the  commis-    forc^  p^ment* 
sioners  acting  in  the  execution  of  the  said  acts  for  that   [^^r^il^diJect. 

division.  '  ed  by  the  acta 

The  condition  (afbr  reciting  that  Tugwell  had  been  duly  assessed  taxes: 

appointed  collector,  and  that  one  of  the  duplicates  of  as-  ~,^f  demurrer] 

sessments  had  been  delivered  and  given  in  charge  to  him)  **>*^  *^^  P**" 

was,  that  if  the  said  George  Tugwell,  Joseph  Heeley,  and  A  plea  that 

James  Foster y  or  either  of  them,  should  duly  pay,  in  pur-  ers  have  not 

suance  of  the  directions  of  the  said  statutes,  all  such  sum  •«"«djheUnds, 

'  &c.  of  the  col- 

or  sums  of  money  assessed  in  and  to  be  collected  in  the  lector,  must 
said  liberty  by  the  said  Oeorge  Tugwell  as  such  collector  were  lands,  &c. 
as  aforesaid;  and  if  the  said  George  Tugwell  should  duly,  which  might^'' 
in  pursuance  of  the  said  acts,  demand  the  sums  assessed  ^i!*J*^"^  ^^^ 
of  the  respective  persons  from  whom  the  same  were  pay-  to  supply  the 
able,  and  in  case  of  non-payment  should  duly  enforce  the 
powers  of  the  said  acts  against  such  who  should  make  de- 
fault, the  bond  should  be  void. 

To  this  the  defendant  pleaded  non  est  factum,  and  three 
other  pleas,  upon  which  issue  was  joined,  and  upon  which 
no  question  now  arose. 

The  5th  plea  of  the  defendant  stated,  that  although 
divers  sums  of  money,  amounting  in  the  whole  to  a  large 

(a)  43  Geo.  3,  c.  99;  480eo.3;  52Geo.3;  59Geo.3;  lGeo.4, 
c.  73;  1  &  2  Geo.  4,  c.  113  (  3  Geo.  4,  c.  50;  and  3  Geo.  4,  c.  88. 

VOL.  I.  S 


deficiency. 
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t^m:    r    lunt*-,    u  wr^    zz^  sul  </  oi:«  thoasand  pounds, 
m^   T?^f£i  r  :r-.nri  xjiL  psac  T  li*  said  George  Tvgwell, 
a    tiir!   c.^.riT-  «r  i.L.r-=sLj£.  r^  the  dades  given  to  bim 
-  - — —    *!>^  — 'r^*— ^     jci£  iil^na::^  the  said  6um  of  mo- 
jr*    w    r  ^r-.jL*.  *r^  r^  n  ^iif  j^jj  George  Tmgwell,  as 
juu-   :.  -i-.r  .r^^'  r'^rw.ir.    ▼»*  heretofore,  to  wit,  on  the 
ii  ^1-        7%  .v-»L'r-    n  z:e  j£irc/  oar  Lord,  1830,  in 
*^^^^^  -^-  in.-w«*    u  TT*   111  Lcm£sm  aforesaid;  yet  the 
*„-.    r,  ,:ui:.:-i.  :i--s   ^.Tinzim^i-i  t?  p  jt   in   execution  the 
•i-   -I   7M-.«;m-n  m^u  miL  7.ftss<c  a  the  forty>third  year 
i:  i;k  T^  i^  •>   *.ir  ^u  iiii.»t^  tnxG^-'^^e  the  Third,  inti- 
i^tr*.*  *   •*!    *A.-   i.r  riiii-Miluu^arx  Of  ruin  of  the  provisions 
rn.;-i:t-t    u  •^r-  nn:   ir  *ru^  rifujur^  to  the  duties  under 
iiti   ir-.iTa^"*m-n-  n    tiu   r;innmss>:ciers   for  the  aSairs  of 
-i*--rsv  am  i.r  Hiitf»iulii:r  ^tf  sjnn*,*  cr  any  two  or  more  of 
:iitf  n   ar^T^  i.r  xiit  iwr-:?^  ir   S-.  £«Jbr,  in  the  division  of 
J^suiimr-u    n  lit;  imon"^  n*  ATtii.'-VjBfx,  being  the  liberty 
an£   x:"'i:iuii   i;c  iriiuo.  iitt  sbic  C«-"_^  Tmgwell  was  so 
3i:iiiuiuas*x  an£  ctitviiiiial  ir  a:?  as  ^ich  c«>Uector,  as  afore- 
sLJi.  L\i  Ti^c  luT  v/uii£  rrjTif,  riiA*  xs  to  say,  on  the  Ist  day 
li  S itrrmiitr^^  jr  £ttf  ^tjc  i£  zaz  Locd,  1S30,  and  the  Ist 
iliT  »£  A'i  f^  ir  uif  ^'fiT  i£  car  Lord,  1831,  call  before 
:i*iat  :_:if  sij£  Gi*/r-^  Tt^rtfirZ^  jc  being  such  collector  as 
2f:oei£i.i£,  1^  ^vLTTime  rua  rron  otth  or  solemn  affirma- 
:5:c  i=)i  asRHTf  i!b«m>«ircy$  rf  t}je  sum  or  sums  of  money 
:Lu  Lid  b«^e^  cciIfc*>:?M  i^  piia  to  the  said  George  Tug- 
meU  a*  saci  cc^'ifCTor,  ani  the  said  duties  so  given  to  him 
in  charge  as  a:\ce<uii,  ror  did  nor  would  they  the  said 
cocr.rr.ii^fiongT^  ror  :li:t  two  cc  more  of  them,  assure  them- 
selves of  the  sum  or  sonks  in  arrear  as  aforesaid,  and  the 
eatue  or  causes  thereof;  or  examine  the  said  George  Tug- 
weU,  so  being  such  collector  as  aforesaid,  upon  oath  or 
affirmation  touching  the  due  payment  over  of  certain  sums 
of  money,  amounting  in  the  whole  to  a  large  sum  of  mo- 
ney, to  wit,  the  simi  of  one  thousand  pounds  collected  by 
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The  7th  plea  stated,  that  althougli  the  said  Ueorge 
Tugwell  did»  during  the  year  ending  the  5th  day  of  April, 
in  the  year  of  our  Lord,  1831,  receive  a  large  sum  of  mo- 
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^'^if^s^'**"'  ney,  to  wit,  the  sum  of  one  thousand  pounds,  as  such  col- 
lector as  aforesaid ;  and  although  he,  the  said  Oeorge  Tug- 
wellfiid  afterwards,  towit^  &c.  when  requested  to  pay  the 
said  sum  of  money  so  received  by  him  as  such  collector  as 
aforesaid,  as  directed  by  the  statute  in  that  case  made  and 
provided,  wholly  neglect  and  refuse  to  pay  the  same; 
yet  the  said  commissioners  appointed  to  put  in  execution 
the  said  Act  of  Parliament  made  and  passed  in  the  forty- 
third  year  of  the  reign  of  his  late  majesty,  king  Oeorge 
the  Third,  intituled,  "  An  Act  for  consolidating  certain  of 
the  provisions  contained  in  any  act  or  acts  relating  to  the 
duties  under  the  management  of  the  commissioners  for  the 
affairs  of  taxes,  and  for  amending  the  same,'*  or  any  two  or 
more  of  them  acting  in  or  for  the  parish  o{St.Luke,\n  the 
division  of  Finsbury,  in  the  said  county  o( Middlesex^heing 
the  liberty  and  division  for  which  the  said  Oeorge  Tug- 
well  was  so  appointed  to  act  as  such  collector  as  aforesaid, 
did  not  nor  would  imprison  the  person,  or  seize  the  estate, 
either  real  or  personal,  of  the  said  Oeorge  Tugwell,  to 
him  belonging;  but  on  the  contrary  thereof,  wholly  ne- 
glected and  refused  so  to  do,  and  wrongfully  and  inju- 
riously neglected  to  observe  and  perform  the  requisites 
and  duties  imposed  upon  them  by  the  said  statute  in  that 
case  made  and  provided,  and  by  means,  &c.,  (concluding 
as  in  the  fifth  plea). 

The  8th  plea  stated  that  the  commissioners  appointed 
to  put  in  execution  the  said  act  of  Parliament,  made  and 
passed  in  the  forty-third  year  of  the  reign  of  his  late  Ma- 
jesty King  George  the  Third,  intituled  "  An  Act  for  conso- 
lidating certain  of  the  provisions  contained  in  any  act  or 
acts  relating  to  the  duties  under  the  management  of  the 
commissioners  for  the  affairs  of  taxes,  and  for  amending 
the  same,'*  or  any  two  or  more  of  them  acting  in  and  for 
the  parish  of  St.  Luke,  in  the  division  o(  Finsbury,  and  in 
the  county  of  Middlesex,  being  the  liberty  and  division  for 
which  the  said  George  Tugwell  was  so  appointed  to  act  as 
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previously  received  by  the  said  George  Tugwellt  as  such 
collector  as  aforesaid ,  the  accounts  whereof  had  not  been 
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Exck.  •fPkmi,  previously  examined  by  the  said  commissioners  of  the  said 
v.-^^.^.^  district,  for  which  the  said  George  Tugwell  had  been  so 
Wilis  appointed  such  collector  as  aforesaid.  Yet  the  receiver- 
Heelkt.  general  of  the  district,  where  the  said  office  was  so  situate 
as  aforesaid,  did  not  nor  would  require  the  said  George 
Tugwell,  so  being  such  collector  as  aforesaid,  to  account 
with  him  the  said  receiver-general  for  the  said  sums  of 
money  so  received  by  the  said  George  Tugwell,  as  such 
collector  as  aforesaid.  Nor  did  nor  would  he,  the  said 
receiver-general,  require  the  said  George  Tugwell,  so  be- 
ing such  collector  as  aforesaid,  to  be  examined  on  his 
oath  or  affirmation  touching  the  sums  so  collected  as 
aforesaid ;  but,  on  the  contrary  thereof,  the  said  receiver- 
general  then  and  there  wholly  neglected  and  refused  so 
to  do. 

The  llth  plea  stated,  that  the  said  George  Tugwell 
was  not  duly  nominated  to  act  as  a  collector  by  the  com- 
missioners appointed  for  putting  in  execution  the  said  act 
of  Parliament,  made  and  passed  in  the  43rd  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  intituled 
**  An  Act  for  consolidating  certain  of  the  provisions  con- 
tained in  any  act  or  acts  relating  to  the  duties  under  the 
management  of  the  commissioners  for  the  affairs  of  taxes, 
and  for  amending  the  same,"  as  in  the  condition  of  the 
said  writing  obligatory  mentioned. 

The  12th  plea  stated,  that  although  the  commissioners 
appointed  to  put  in  execution  the  said  act  of  Parliament, 
made  and  passed  in  the  43rd  year  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  intituled  "  An  Act  for 
consolidating  certain  of  the  provisions  contained  in  any 
act  or  acts  relating  to  the  duties  under  the  management 
of  the  commissioners  for  the  affairs  of  taxes,  and  for 
amending  the  same,"  had  received  notice,  as  directed  by 
the  statute  in  such  case  made  and  provided,  of  a  receipt, 
to  be  holden  by  the  receiver-general,  of  the  monies 
collected  and  received  within  the  limits  of  the  district  of 


Digitized  by 


Google 


Digitized  by 


Google 


^^■^  CAStS  IN  THE  EXCHEQUER, 

^■^^V*  ""  figa^ioM  T,  HarU^  [a],  it  was  held,  that  the  laches  of  ob- 
y^^^^^^-~^     l-gees  in  a  boDd  ^conditioned  for  the  principal  obligor  to 
^'*^"        account  for  and  pay  over  from  time  to  time  all  such  tolls 
Hit^T.       as  he  should  collect  for  the  obligees),  in  not  properly  ex- 
amining their  accounts  for  eight  or  nine  years,  and  not  call- 
ing upon  the  principal  for  payment  so  soon  as  they  might 
hare  done  for  sums  in  arrear  or  unaccounted  for,  is  not  an 
estoppel  at  law  in  an  action  against  the  sureties.     And,  in 
yaret  t.  Bowles  (6),  where,  on  a  bond  with  a  condition 
rewriting  that  the  principal  obligor,  with  his  sureties,  be- 
came bound  as  collectors  of  duties  assessed  under  the  43 
Geo.  S,  to  the  conmussioners  acting  for  the  district  under 
that  statute,  for  the  due  collection  and  payment  of  those 
duties  to  the  receiver-general,  it  was  held,  that  such  bond 
might  be  put  in  force  against  one  of  the  sureties,  though 
he  were  not  apprised  of  the  default  of  the  collector  in  not 
paying  oxer  duties  collected  by  him,  nor  called  upon  for 
an  indemnity  by  the  commissioners  till  after  the  dismissal 
from  office  of  such  collector.    All  the  provisions  referred 
to  in   these  pleas  (except  the  7th}  are  for  the  purpose 
of  enabling  the  commissioners  to  ascertain  the  amount  in 
the  hands  of  the  collector.    The  7th  plea  is  drawn  on  the 
wrong  section,  namely,  the  5^nd,  which  authoriies  and 
empowers  the  commissioners  to  imprison  the  person  and 
seiie  and  secure  the  estate  of  the  collector,  and  which  is 
framed  to  guard  the  revenue  against  the  default  of  the  col« 
lector.     It  ought  to  have  been  founded  on  the  proviso  in 
the  ISth  section,  "  That  no  such  bond  shall  be  put  in  suit 
against  any  surety  or  sureties  for  any  deficiency  other 
than  what  shall  remain  unsatisfied  after  the  sale  of  the 
lands,  tenements,  goods^  and  chattels  of  the  collector;'*  and 
then  such  a  plea  should  have  shewn  some  lands  or  tene« 
ments,  sold  or  unsold,  out  of  which  the  deficiency  might  be 
satisfied.    As  the  bond  is  not  to  be  put  in  suit  for  any  de- 
le) 10  East,  34.  (6)  U  East,  510. 
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Exch,rf  PUat,  have  a  right  to  refer  to  them  as  a  part  of  their  defence. 
^     Many  of  these  provisions  are  for  the  benefit  of  sureties. 
WiLKs        It  is  the  same  as  if  the  sureties  had  said — If  these  di- 
HseLcr.       rections  are  observed,  we  will  be  answerable*  >   The  words 
of  the  condition  are,  *'  shall  duly  pay  in  pursuance  of  the 
directions  of  the  statutes."    [Lord  Lyndhurst^  C.  B. — Is 
not  the  collector  bound  to  pay,  though  he  is  not  called 
upon?    Bayley^  B. — In  general,  in  an  action  on  a  bond, 
the  party  pleads  performance  of  the  condition  of  the  bond. 
Now,  what  is  the  condition  here?-^That  you  shall  duly  pay 
all  sums  of  money  collected,  and  duly  demand  the  sums 
assessed ;  and,  in  default  of  payment,  shall  duly  enforce 
the  powers  of  the  acts. — Now,  do  you  say  you  have  done 
any  one  of  these  ?]     The  directions  as  to  what  the  com^* 
missioners  are  to  do  form  part  of  this  contract.    The  de^ 
fence  is  founded  on  the  39th  section,  which  provides  ''  that, 
at  the  end  of  every  quarter  of  a  year,  appointed  for  the 
payment  of  the  sums  assessed,  or  any  part  thereof,  or  with* 
in  one  calendar  month  thereafter,  or  at  such  other  times 
as  they  shall  think  expedient,  but,  nevertheless,  twice  at 
least,  viz.  on  or  before  the  1st  of  November,  and.  the 
1st  of  May  following,  in  every  year,"  the  commissioners 
**  shall,  and  are  hereby  empowered  and  required,  to  call 
before  them  the  collector  or  collectors,  and  to  examine 
him  or  them  on  oath  or  solemn  affirmation,  and  assure 
themselves  of  the  sum  or  sums  of  money  that  shall  have 
been  collected  and  paid  to  such  collector  or  collectors  of 
the  duties  given  to  them  in  charge,  and  to  make  such  pr- 
der  therein  for  the  payment  of  the  same  to  the  receiver* 
general,  on  the  day  or  time  appointed  for  receiving  the 
same,  as  they  shall  judge  necessary."  It  is  the  same  as  if  it 
were  part  of  the  contract  that  the  commissioners  should  call 
the  collector  before  them.    [Bayley,  B. — Even  if  that 
were  so,  you  should  have  shewn  performance  up  to  a 
given  period.     Does  the  subsequent  .neglect  to  calj  the 
collector  to  account  excuse  the  prior    non-performance 
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Exch.  of  Pi%at,   tor  residing  within  ten  miles  of  an  office  for  the  daily  or 
>     weekly  receipt  of  taxes,  shall  once  in  every  intervening 
WiLKs        quarter,  when  required   by  the   receiver-general  of  the 
He£let.       district,  account  with  the  said  receiver-general,  and  be 
examined  on  oath  by  him,  '^  unless  the  accounts  of  the 
monies  received  by  such  collector  shall  have  been  pre- 
viously examined  by  the  commissioners  of  the  district"  It 
is  quite  clear  it  is  not  necessary  to  go  before  the  commis- 
sioners.]    There  is  a  difference  between  accounting  and 
paying.     [Bayley^  B. — The  receiver  attends  to  receive, 
the  collector  is  to  account;  must  he  not  pay  over?    A  plea 
that  a  man  has  accounted,  without  saying  that  he  has  paid 
over,  is  a  bad  plea. 

Lord  Lyndhurst,  C.  B. — The  accounting  must  neces- 
sarily include  receiving*  What  does  the  receiver  go  for, 
but  to  receive  the  money  from  the  collectors?  If  the  col- 
lector is  there  and  accounts,  he  must  pay;  the  account  is 
to  be  taken  before  the  receiver;  the  account  ascertained 
is  to  be  paid  over. 

Leave  to  amend  the  7th  plea,  by  inserting 
an  averment  that  there  were  lands  and 
goods  of  the  collector  to  satisfy  the  de- 
ficiency, if  the  fact  were  so* 
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thereon ;  but  an  attachment  shall  issue  forthwith  for  diso- 
bedience of  such  order,  whether  the  bail  shall  or  shall  not 
have  been  put  in  and  perfected  in  the  meantime. 


T.  Denman. 

N.  C.  TiNDAL. 

Lyndhurst. 
J.  Bayley. 
J.  A.  Park. 

J.  LiTTLEDALE. 

S.  Gaselee. 
J.  Vaughan. 


J.  Parke. 
W.  Boll  AND. 

J.  B.  BOSANQUET. 

W.  E.  Taunton. 
E.  H.  Alderson. 
J.  Patteson. 

J.  GURNEY. 


1833. 


A  sheriff  who, 
under  a  writ  of 
fieri  faeiat^  leix- 
es  and  tells 
goods  of  a  bank- 
rupt before  com- 
mUsion,  but  af- 
ter an  act  of 
bankruptcy, 
without  notice 
of  the  act  of 
bankruptcy,  is 
liable  in  trover. 


EXCHEQUER  CHAMBER. 

Balms  and  Others^  Assignees  of  Bankhart  and  Benson, 
Bankrupts,  c  Hutton,  Esq.,  Jewison,  Esq.,  Ingham, 
WooDi  and  Others. 

[In  Error  from  the  Court  of  Exchequer  (a)]. 

X  HIS  case  was  brought  by  writ  of  error  into  the  Exche- 
quer Chamber f  and  was  there  argued  in  the  vacation  after 
last  Trinity  Term,  by  Starkie,  for  the  plaintiffs,  and  by 
F.  Pollock,  for  the  defendants.  There  being  a  difference 
of  opinion  amongst  the  Judges,  they  now  deHvered  their 
opinions  seriatim. 

Patteson,  J. — This  was  an  action  of  trover,  in  which 
the  jury  found  a  special  verdict,  as  follows: — 

**  C.  Bankhart  and  William  Benson,  the  bankrupts,  for 
several  years  before,  and  up  to  the  time  of  the  issuing  the 

(«)  See  this  case  ia  the  Court  of  Exchequer,  reported  2  Cr.  &  Jerv.  19. 
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commission  hereinafter  mentioned,  carried  on  the  business  *'*^*;^^*^' 

of  worsted  spinners  in  partnership,  at  Bowling ,  within  the 

honour  of  Poniefract,  in  the  county  of  York.     On  the 

27th  day  of  October^  1825,  Bankhart  and  Benson  were  in* 

debted  to  the  defendants,  H.  W.  Wood,  J.  W.  fFood^  and 

M.  W.  Wood,  in  a  sum  of  money  exceeding  3,dOQ/.  for 

wool  sold  and  delivered;  and  upon  that  day,  at  the  request 

of  the  said  Messrs.  Wood^  executed  a  warrant  of  attorney 

for  securing  that  sum  and  such  further  advances  as  in  the 

whole  should  amount  to  a  sum  not  exceeding  5,000/.; 

which  warrant  of  attorney  was  filed  within  twenty-one 

days  from  the  date  thereof,  pursuant  to  the  statute  6  GeoA^ 

c.  16;  and  judgment  by  nil  dicit  was  entered  up  thereon 

on  the  14th  November  following. 

"On  the  31st  December,  1825,  the  said  C.  Bankhart 
and  Wm.  Benson,  being  traders,  and  indebted  to  the  peti- 
tioning creditor  in  a  debt  sufficient  to  support  the  after- 
mentioned  commission,  committed  an  act  of  bankruptcy. 

''On  the  25th  January,  1826,  the  defendant,  Ingham, 
{Jewison  then  being  chief  bailiflTof  the  honour  of  Poit^^rac/, 
within  which  honour  he  has  the  execution  of  all  writs,  and 
appoints  his  own  deputies,  from  whom  he  takes  bonds  with 
sufficient  sureties  to  indemnify  him  from  the  acts  of  such 
deputies),  by  virtue  of  a  warrant  directed  to  Jewison  and 
his  deputy,  (defendant  Ingham),  by  defendant  Hutton,  the 
then  sheriff  of  the  county  of  York,  founded  on  a  writ  of 
fieri  facias  issued  at  the  suit  of  the  said  defendants,  H.  W. 
Wood,  J.  W.  Wood,  and  Af.  W.  Wood,  against  the  said 
bankrupts  under  the  judgment  aforesaid,  returnable  on 
Monday  next  after  eight  days  of  the  Purification,  and  in- 
dorsed, to  levy  1,521/.  12^.  lOd.,  besides,  &c.,  seized  in 
execution  certain  machinery  and  utensils  of  the  said  bank- 
rupts, in  a  mill  occupied  by  them  at  Bowling  aforesaid. 

**  On  the  same  day,  a  valuation  of  the  said  machinery  and 
utensils,  together  with  the  said  bankrupts'  tenant-right  in 
the  said  mill,  was  made  by  the  defendant /it^/mm,  amount- 
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^'<'*-  chambtr,  ing  altogether  to  the  sum  of  1 ,485/.  /  and  the  said  machiDery 
and  utensils,  and  tenant-right,  were  on  that  day  purchased 
at  such  valuation  from  the  said  Ingham,  acting  on  behalf 
of  the  said  chief  bailiff,  by  one  Barker^  a  clerk  or  book- 
keeper of  the  said  Messrs.  Wood,'  but  no  money  was  paid 
by  Bqrker  or  Wood  to  Ingham  f  except  the  Sheriff's  pound- 
age, and  other  costs  of  the  levy. 

*'  Immediately  upon  the  sale.  Barker  took  possession 
of  the  mill,  machinery,  and  utensils,  on  behalf  of  Messrs. 
fFoodf  and  retained  possession  until  the  1 7th  February  foU 
lowing,  when  the  machinery  and  utensils  were  sold  by  pub* 
lie  auction  for  the  sum  of  964/.  14«.  6d.  (the  tenant-right  in 
the  mill  remaining  unsold,  but  being  of  little  or  no  value); 
and  the  proceeds  of  such  sale  were  paid  over  by  Barker  to 
Messrs.  Wood. 

"  On  the  day  of  the  sale  to  Barker,  Messrs.  Wood  agreed 
to  indemnify  the  defendant  Ingham  from  any  action  for 
making  the  levy;  and  a  bond  of  indemnity  was  afterwards 
executed* 

^'On  the  21st  February ^  1826,  a  commission  of  bank- 
rupt issued  against  Bankhari  and  Benson,  under  which 
they  were  declared  bankrupts  on  the  24th  day  of  the  same 
month. 

**  Neither  the  Sheriff,  nor  the  chief  bailiff,  nor  Ingham, 
knew  or  had  any  notice  of  any  act  of  bankruptcy  by 
Bankhari  and  Benson  before  the  return  of  the  writ  of 
fieri  facias.^* 

The  special  verdict  then  proceeded  to  find  Jewison  and 
Ingham  guilty  or  not  according  to  the  opinion  of  the  Court; 
and  it  then  found  Hutton  not  guilty,  and  Wood  and  the 
other  defendants  guilty. 

The  Court  of  Exchequer  has  given  a  very  elaborate 
judgment;  and  has  decided  that  the  verdict  should  be  en- 
tered for  the  defendant  Jewison,  and  against  the  defen- 
dant Ingham.  Upon  which  judgment  a  writ  of  error  has 
been  brought. 
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the  ground,  that  he»  being  the  bailiff  who  executed  the  writ 
o{  fieri /aetata  took  an  indemnity  from  the  execudon-cre-  Balm* 
ditor,  and  is,  therefore^  identified  with  him.  But  the  Court  huttoit. 
held,  that  the  defendant  Jewison,  the  chief  bailiff,  whose 
oflicer  Ingham  was,  is  not  affected  by  this  circumstance. 
I  confess,  it  appears  to  me,  as  at  present  advised,  that  if 
I^ham  be  identified  with  the  execution-creditor,  in  con- 
sequence of  what  he  has  done  in  the  course  of  executing 
die  writ,  Jewison  is  so  likewise.  Jewison  would  be  liable 
for  all  acts  done  by  Ingham  as  oflBcer,  even  for  any  extor- 
tion connnitted  by  Ingham^  although  contrary  to  his  ex- 
press orders;  Jewison  can  have  the  benefit  of  the  indem- 
nity taken  by  Ingham,  and  is,  in  my  apprehension,  exactly 
in  the  same  condition  as  Ingham.  However,  as  the  other 
point  in  the  case  is  the  most  important  one,  I  will  proceed 
to  examine  it,  having  stated  only  thus  much  on  the  point 
of  indemnity,  lest  I  should  be  supposed  to  agree  with  the 
Court  of  Exchequer  upon  it. 

The  principal  question  then  is  this: — Is  a  sheriff  liable 
to  an  action  of  trover  at  the  suit  of  the  assignees  of  a 
bankrupt,  where,  upon  2i  fieri  facias  against  a  trader  who 
has  committed  a  secret  act  of  bankruptcy,  of  which  the 
sheriff  is  wholly  ignorant,  he  seizes  and  sells? 

I  am  of  opinion  that  he  is  liable.  It  has  been  so  consi- 
dered for  a  great  length  of  time ;  and  though  I  admit  that  the 
case  of  Cooper  v.  Chitty,  reported  in  1  Burr.  20,  and  much 
more  intelligibly,  as  I  think,  in  Lord  Kenyoris  notes,  395, 
does  not  necessarily  decide  the  point;  because,  in  that  case, 
the  sheriff  sold  the  goods  after  a  commission  of  bankrupt 
had  issued ;  yet  the  general  understanding  of  the  profession 
has  long  treated  that  case  and  the  subsequent  practice  as 
decisive  of  this  question.  Accordingly,  in  the  case  of  La- 
zarus V.  Waithman  {a),  the  ^Court  of  Common  Pleas  ex- 

(a)  5 B.Moore, 313. 
VOL.  If.  T 
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Exch.  Chamber,  presslv  SO  held ;  and  in  that  case  the  old  authorities,  and 
*°'^*  particularly  Bailey  v.  Bunning  (a),  were  cited  by  counsel. 
Afterwards,  in  Price  v.  Helyar  (6),  the  Court  of  Common 
Pleas  again  decided  in  the  same  manner  on  the  same 
ground;  and,  according  to  the  report  in  Moore  %  Payne,' 
the  counsel  for  the  defendant  cited  Bailey  v.  Bunning. 
The  Court  of  Exchequer  had  also  held  the  same  doc- 
trine some  time  before,  in  the  case  of  Potter  v.  Stariie, 
cited  in  4  M.  ^  S.  260,  and  also  in  Lazarus  v.  Waithman. 
I  do  not  fhink  it  necessary  to  enter  into  a  full  examina- 
tion of  the  reasoning  of  Lord  Mansfield,  in  Cooper  v. 
Chitty.  I  agree  in  much,  though  not  in  all,  that  is  said 
on  that  subject,  in  the  judgment  of  the  Court  of  Exche- 
quer  in  this  ca^e;  but  I  dissent  from  the  conclusion  which 
is  drawn  in  that  judgment. 

Looking  at  the  subsequent  authorities,  and  at  the  uni- 
form practice  in  modern  times,  I  cannot  consider  this  ques- 
tion as  res  Integra,  and  should  not  think  myself  justifie4 
in  overruling  the  decisions  of  so  many  learned  Judges, 
even  if  I  felt  that,  in  the  absence  of  such  decisions,  my 
view  of  the  law  would  probably  be  different  But  I  by  no 
means  say  that  it  would  be  different.  The  fiifst  authority, 
viz.Bailey  v.  Bunning,  is  cited  as  having  determined  the 
point  the  other  way.  Now,  if  I  am  not  bound  by  the  se- 
veral modern  decisions  on  the  subjjcct,  I  cert£^inly  am  not 
bound  by  the  authority  of  Bailey  v.  Bunning,  badly  and 
imperfectly  reported  as  it  is  in  Levinz,  in  Siderfin,  and  in 
Comberbach,  and  impossible  as  I  find  it  to  satisfy  my 
mind  on  what  ground  the  Court,  in  that  ca^e,  really  did 
proceed. 

The  special  verdict  in  that  case,  which  was  an  action  of 
trover  against  the  judgment-creditor  and  the  bailiff  of  a 
liberty  havii)^  the  execution  of  writs,  is  plainly  imperfect; 
for  it  finds  only  a  deipand  and  refusal,  but  not  a  coaver- 

(a)  I  Lev.  173.  (6)  1  M.  &  P.  641 5  S.  C.  4  Bing.  597. 


Digitized  by 


Google 


HILAET  TBEM^  3  WILL.  IT. 


«87 


mm — wheieas  it  is  common  lemrning  that  a  demand  and  B*ek,  Chmmher, 

.  •  1833* 

lefesal  are  evidence  only  of  a  oonTerdon,  and  that  the  jury  m- 

must  themseWes  draw  the  conclusion.  Again,  the  Terdict  Balmb 
pats  the  question  on  the  taking ;  and,  according  to  the  hdttov. 
Reporta,  it  should  seem  that  the  Court  proceeded  on  the 
groond  tbftt  the  taking  was  not  nnlawfiil ;  which  is  frequent- 
ly not  the  real  point  in  trover — for  the  taking  may  be  law- 
ful, and  yet  there  may  be  a  subsequent  unlawful  conversion. 
[The  learned  Judge  here  referred  to  the  translation  of 
the  specfad  poHea  from  the  origmal  roll  in  Bailey  v.  JSam- 
ning^  which  had  been  procured  for  the  Judges  (a).]     The 


(a)  The  following  is  the  fiading 
of  the  jury  here  referred  to— And 
the  jorors  say,  upon  their  oath, 
that  the  said  IF.  Mawley  is  not 
fmlty  of  the  premises  within  laid 
to  hiM  charge;  as  the  said  W. 
Mawiey  has  within,  for  himself,  in 
pleading,  alleged;  and  the  jurors 
aforesaidyupon  their  aforesaid  oath, 
further  say,  that  the  said  If.  Maw 
ley  J  in  Trinity  Term,  in  the  four- 
teenth year  of  the  reign  of  our 
Lord  CkarUs  the  Second,  the  now 
King  of  England,  in  the  Court  of 
the  Bench  of  our  siud  Lord  the 
King,  at  Westminster,  by  the  con- 
nderation  of  the  said  Court,  reco- 
vered against  one  John  Eaton  a 
certain  debt  of  152/.;  also  60t.  for 
the  damages,  &c.,  as  by  the  re- 
cord, &c.;  and  the  jurors  afore- 
said, on  thdr  aforesaid  oath,  fur- 
ther say,  that  on  the  tixth  day  of 
June,  in  the  above-mentioned  four- 
teenth year  of  the  reign  of  our  said 
Lord  the  now  King  &c,  at  &c.,  the 
said  John  Eaton  became  a  bankrupt, 
imbin  the  several  statutes  against 
imiiinipts  made  and  provided,  and 


that  the  said  John  Eaton  then  and 
there  was  possessed  of  the  monies, 
goods,  and  chattels,  in  the  within 
count  mentioned;  and  the  afore- 
said jurors,  upon  their  said  oath, 
further  say,  that  a  xorit  of  fieri  fa- 
cias  of  our  said  Lord  the  now 
King,  directed  to  the  sheriff  of 
Northampton,  issued  from  the  said 
Court  of  the  Bench  at  Westminster, 
upon  the  judgment  aforesaid,  by 
which  writ  also  it  was  command- 
ed the  said  sheriff  of  Northamp^ 
tonshire,  that  of  the  goods  and  chat- 
tels of  the  sud  John  Eaton,  in  his 
bailiwick,  he  should  cause  to  be 
made,  as  well  the  aforesud  debt 
of  152/.,  which  the  said  W,  Mauy- 
ley,  in  the  said  Court  of  Common 
Bench,  at  Westminster,  before  the 
Justices  of  that  Court,  recovered 
against  him,  as  the  aforesaid  60f ., 
which  were  adjudged,  &c.;  and 
that  he  should  have  those  monies 
before  the  Justices  of  our  Lord 
the  King  at  Westminster,  in  three 
weeks  from  the  day^of  St,  Michael 
then  next  ensuing,  to  render  to 
the  aforesaid  William  for  his  debt 
t2 
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ditor: and  rightly  so,  for  it  is  not  found  that  he  interfered 
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and  damages  aforesaid;  and  which 
writ  is  tested  at  Westminster,  the 
fourth  day  of  June,  in  the  fourteenth 
year  aforesaid,  but,  in  truth  and 
in  fact,  the  same  writ  was  actually 
made  and  issued  out  of  the  same 
Court,  the  eleventh  day  of  June  in 
the  same  year,  being  in  the  vacation 
after  Trinity  Term  in  the  same 
year,  and  not  before;  and  the 
aforesaid  Jurors,  upon  their  said 
oath,  further  say,  that  afterwards, 
and  before  thereturn  of  the  said  writ 
of  fieri focias,  to  wit,  on  the  twelfth 
day  of  June,  in  the  above-men- 
tioned fourteenth  year  of  the  reign 
of  our  said  Lord  the  now  King, 
&c.,  at  &c.,  the  aforesaid  William 
Mawley  delivered  to  WUliam  Ad' 
dams,  Esq.  (the  then  sheriff  of  the 
said  cowniy of  Northampton,i\\e  a- 
foresaid  writ,  to  be  executed  in 
due  form  of  law ;  and  for  the  exe- 
cution of  which  writ  the  same  she- 
riff then  and  there  made  and  di- 
rected a  certain  ^varrant  under  the 
seal  of  his  office  to  the  bailiff  of 
the  said  sheriff  of  the  liberty  of 
the  hundred  of  Polebrooke,  in  the 
same  county.  [It  then  set  forth 
the  warrant .  ]  By  virtue  of  which 
warrant  and  writ  aforesaid,  the  said 
Thomas  Bonynge  (being  the  bailiff 
of  the  hundred  of  Polebrooke  afore- 
said) afterwards,  and  before  the  re- 
turn of  the  said  writ,  to  wit,  on  the 
fourteenth  day  of  June,  in  the  afore- 
said fourteenth  year  of  the  reign, 
&c.,  caused  to  be  made  the  goods, 
chattels,  and  monies,  in  the  with- 
in written  count  mentioned,  and 
which  goods,  chattels,  and  monies, 


still  remain  in  the  hands  of  the 
said  Thomas  Bonynge,  neither  sold 
nor  delivered  to  the  said  Williani 
Mawley;  and  the  jurors  aforesud, 
upon  their  oath  aforesaid,  further 
say,  that  afterwards,  to  wit,  on  the 
seventeenth  day  of  July,  on  the  peti- 
tion of  the  aforesaid  Richard  Baylis 
(now  the  plaintiff),  and  of  other 
creditors  of  the  aforesud  John  E<u 
ton,  a  certain  commission  under 
the  great  seal  of  England,  bearing 
date  that  same  day  and  year,  duly 
issued  from  the  Court  of  Chance^ 
ry  at  Westminster,  in  the  county 
of  Middlesex.  [It  then  set  out  the 
commission,  and  an  assignment 
by  the  commissioners  to  Richard 
Bay  lis  the  plaintiff.]  A  nd  the  j  u- 
rors  aforesud,  upon  their  oath  a- 
foresaid,  further  say,  that  after  the 
making  of  the  aforesaid  indenture 
of  assignment ;  and  after  the  exe- 
cuting of  the  writ  of  execution  a- 
foresaid,  and  before  the  exhibition 
of  the  within-contained  bill  of  the 
aforesaid  Richard  Bay  lis,  the  afore- 
said Richard  Baylis  demanded  of 
the  aforesaid  Thomas  Bonynge  the 
monies,  goods,  and  chattels,  in  the 
within  count  mentioned ;  and  that 
the  aforesaid  Thomas  Bonynge  re- 
fused,  upon  his  request,  to  deliver 
those  monies,  goods,  and  chattels 
to  the  aforesaid  Richard  Baylis, 
But  whether,  upon  all  the  matters 
aforesaid,  by  the  jurors  aforesaid, 
in  form  aforesaid,  found,  the  mo- 
nies, goods,  and  chattels  aforesaid 
were  well  taken  by  the  aforesaid 
Thomas  Bonynge,  by  virtue  of  the 
aforesaid  writ  of  execution,  the 
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in  the  seizure;  and  it  is  expressly  founds  that  the  goods  Exch.  Chamber, 
still  remained  in  the  bailifFs  hands,  not  sold  or  delivered  ^ 

over  to  the  execution -creditor;  and  yet  Bailey  v.  Bunning  Balmb 
has  been  mentioned  by  Lecinz  as  an  authority  to  shew  hutton. 
that  the  officer  shall  not  be  charged,  where  perhaps  the 
party  shall;  so  inaccurate  are  the  reports  of  that  day  re- 
specting this  case,  and  so  conclusive,  to  my  mind,  that  no 
reh'ance  can  be  placed  on  Bailey  v.  Bunning  as  establish- 
ing any  point  at  all. 

Leichinerej.Thorowgood(a)  has  been  cited ;  but,  if  pos- 
sible, it  is  worse  reported  than  Bailey  v.  Bunning.  The 
only  point  there  was,  that  a  man  shall  not  be  made  trespasser 
by  relation ;  a  point  confirmed  in  Smith  v.  Milles  (&).  The 
decbion  in  the  action  of  trover  afterwards  brought  in 
Letchmere  v.  Toplady  is  plainly  bad  law.  Cole  v,  Davis  (c) 
is  but  a  Nisi  Prius  decision. 

Take  this  case,  then,  upon  legal  principles,  independent 
of  all  authority.     The  bankrupt  acts  say  that  the  commis- 


jaron  aforesaid  are  altogether  ig- 
Doraot;  and  thereof  they  pray  the 
adfice  and  consideration  of  the 
Court  of  our  Lord  the  King  now 
here;  and  if,  upon  all  the  matters 
aforesaid,  by  the  jurors  aforesmd, 
in  form  aforesaid,  found,  it  shall 
seem  to  the  Court  here  that  the 
monies,  goods,  and  chattels,  were 
not  rightly  taken  by  the  said  I'ho- 
mas    Banynge,  by  virtue   of  the 
writ  of  execution,  then  the  jurors 
aforesaid    say,   upon   their  oath 
aforesaid,  that  the  sud  Thomat  Bo- 
wftige  is  guilty  of  the  premises 
within  hud  to  his  charge;  and  in 
that  case  they  assess  the  damages 
of  the  ssdd  Richard  Baylity  by  rea- 
son of  the  within-mendoned  pre- 
mises, besides  his  costs  and  charg- 
es hy^hiiD  about  his  suit  in  this 


behalfexpended,atl60/.;  and  for 
those  costs  and  charges,  at  5ds.  4d. ; 
and  if,  upon  all  the  matters  afore- 
said, by  the  jurors  aforesud,  in 
form  aforesaid,  found,  it  shall  seem 
to  the  Court  of  our  Lord  the  King 
now  here,  that  the  monies,  goods, 
and  chatteb  aforesaid  were  right' 
ly  taken  by  the  aforesaid  Thomas 
Bonynge,  by  virtue  of  the  aforesiud 
writ  of  execution,  then  the  jurors 
aforesaid  say,  upon  their  oath,  that 
the  said  Thomat  Bonynge  is  not 
guilty  of  the  premises  within  laid 
to  his  charge,  as  he  the  same  Tho- 
ntai  Bonynge  has  within  for  him- 
self in  pleading  alleged. 

(a)  3  Mod.  236. 

{b)  1T.R.476. 

(f )  Lord  Raym.  724. 
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Exeh.  Chamber,  sioners  shall  deal  with  all  the  personal  property  of  the  bank* 
rupt^  of  which  no  execution  is  served  and  executed  at  the. 
time  he  becomes  bankrupt*  How  deal  with  it?  By  assign- 
ing it  to  the  assignees.  In  order  to  effectuate  this  intention 
of  the  legislature,  it  was  absolutely  necessary  to  hold  that 
the  property  was  in  the  assignees  by  relation  from  the 
time  of  the  act  of  bankruptcy ;  otherwisCi  there  would  have 
been  no  mode  of  recovering  the  personal  property  which 
had  been  disposed  of  between  the  act  of  bankruptcy  and 
the  assignment.  This  relation  is  created  by  the  statutes 
of  bankrupt  in  effect,  as  much  as  if  it  had  been  expressly 
enacted,  and  manifestly  binds  all  persons  except  the  king, 
who  is  not  named  in  these  statutes.  Now,  the  action  of 
trover,  which  is  the  form  of  the  present  action,  is  founded 
on  property;  and,  as  the  assignees  have  the  property  by 
relation,  it  follows  that  they  can  maintain  this  action  against 
any  person  who  has  converted  the  goods  in  the  interval 
between  the  act  of  bankruptcy  and  the  action,  subject  al* 
ways  to  the  limitation  of  two  months,  introduced  by  stat. 
49  Geo.  3,  c.  121,  s.  2.  All  the  cases»  from  the  tim^.  of 
the  bankrupt  acts  o{  Elizabeth  and  James  the  First,  shew 
this;  and,  indeed,  it  is  on  this  principle  only  that  the 
Court  oi  Exchequer i  in  the  present  case,  have  given  judg- 
ment against  the  execution-creditor  and  the  bailiff  Ing- 
ham*  The  action  of  trespass  is  very  different;  it  is  found- 
ed not  on  property,  but  on  possession ;  and,  where  there  is 
no  actual  possession,  but  right  of  property  is  said  to  draw 
to  it  possession,  th^t  is  only  where  the  plaintiff  haa  a  right 
of  possession  at  the  time  of  the  trespass.  Here  he  had 
no  such  right,  except  by  relation,  and  the  cases  establish 
that  a  man  shall  not  be  made  a  trespasser  by  relation. 
There  is  reason  in  such  a  rule ;  for,  in  trespass,  the  da** 
mages  are  unlimited ;  in  trover  they  are  limited  to  the  va- 
lue of  the  property. 

It  being,  therefore,  clear,  that  the  plaintiffs  had,  by  re- 
lation, such  a  property  as  would  maintain  trover  against  all 
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persons  but  the  king,  the  question  in  this  case,  as  it  seems  Ejteh.  chamber, 
to  me,  is  reduced  to  thijj,  whether  the  character  of  the 
sheriir  afibrds  a  defence  to  the  action.     The  bankrupt 
aets  contain  no  clause  ptotectii^g  the  sheritf;  they  speak 
of  all  pei^ons  being  bdund  who  claiih  under  the  bankrupt; 
but  it  is  contended  that  the  sheriflT  does  not  cfaiim  under 
the  bankrupt;  yet  it  is  adnutt^  that  the  execution-credi- 
tor«  who  puts  the  sherifT  in  motion,  does  claim  under  the 
bankrupt,  and  that  the  vendee  from  the  sheriff  also  claims 
under  him ;  but  it  is  said  that-  the  sheriff  does  not.    I  can- 
not assent  to  this  doctrine  at  alt.     It  is  said  to  be  hard  on 
the  sheriff;  but  if  the  law  b^  dear,  any  hardship  arising 
from  it  is  immatetiai:  and  it  is  not  foiihd  practically  bard, 
Ibr  the  oflSces  of  undershferfff  and  of  bound-bailiff  are 
coveted,   notwithstanding  thd  action,  which  has  prevailed 
many  y^arts.     It  is  said  that  the  sheriff  is  invincibly  igno- 
mtit  of  the  facts;  so  is  the  executibh-cr^ditor;  yet  he  is 
not  excused  if  he  join  iii  the  exedition:  ignorance,  there- 
for^, alone^  will  not  do.    Again,  the  sheriff  is  often  as  in- 
vincibly ignorant  in  cases  of  bills  of  sal^^  whether  they  be 
fraudUteht  or  not;  yet  he  is  obliged  to  run  the  risk:  nay, 
miftQ,  where  h«  kn6wl3  of  an  act  of  bankruptcy,  he  is  still 
obl^ed  to' seize  under  sl  Jieri  facias,  and  formerly  was 
obliged  to  seU,  for  non  constat  that  any  commii^Mon  wiir 
issue;  whic^  is  qditd  as  hftrd  as  being  obliged  to  act  in  ig>- 
norance.     Whatever  hardship  he  may  havi^  b^eh  und^ 
formeriy,'  he  is  under  very  little  sin'ce40  Geo.  3,  c.  121 : 
he  can  always  in^tiife  whether  aiiy  act  of  bankruptcy  has 
been  eommftted)  and  if  he  has  reason  to  suspect  that  theref 
has,  be  can  ap^ly  to  the  Court  for  protection  for  t\^o 
months^  after  which  he  is  safe.     But  it  is  said  that  the  law 
in  other  cases  makes  a  distinction  between  a  sheriff  and  a 
party;  as,  for  instance,  that  a  sheriff  may  justify  under  a 
writ  of  execution,  but  the  paf'ty  must  shew  not  only  a  writ 
but  a  subsisting  judgment.     No  doubt  that  is  so;  and  why  ? 
Because  tb^  pafty^nf  the  cause,  who  is  liable  only  in' case 


Digitized  by 


Google 


^^  CASES  IN  THE  EXCHEQUER, 

Exch.  Chamber,  he  bas  been  personally  active  in  the  seizure,  or  has  taken 

V    ^  •   ^     the  goods  or  their  produce  from  the  sherifF,  yet  having 

Balme        put  the  sheriff  in  motion,  t.  e.  having  sued  out  the  writ,  if 

HuTTON.       h^  become  liable  at  all,  must  shew  a  cause  for  suing  out 

the  writ ;  and  it  is  obvious  that  the  writ  itself  would  shew 

no  cause ;  whereas  the  sheriff  does  nothing  till^after  the  writ 

is  put  into  his  hands,  and  acts  professedly  in  obedience  to 

the  writ.     The  difference  in  the  requisites  of  a  justification 

between  the  sheriff  and  the  party  arises,  not  from  the  char- 

acter  of  the  sheriff,  but  from  the  stage  of  the  proceedings 

at  which  they  respectively  interfere. 

The  writ  commands  the  sheriff  to  take  the  goods  of  ^.; 
he  takes  goods  which  had  been  the  property  of  A.,  and 
are  still  in  his  possession,  though,  in  point  of  law,  they 
have  ceased  to  be  his  property,  if  certain  contingent 
events  happen;  but  no  other  person  at  that  time  has  the 
right  of  possession :  the  sheriff,  therefore,  is  not  liable  to 
be  sued  in  trespc^s  by  the  person  who,  by  the  happening 
of  subsequent  events,  turns  out  to  have  had  m  law  the 
property  of  the  goods  at  the  time  of  the  seizure;  neither 
is  the  execution-creditor  liable  in  irespass;  but  both  the 
sheriff  and  the  creditor,  if  he  takes  the  proceeds,  are  liable 
in  trover  to  render  the  value  of  the  goods  to  the  person 
whose  property  they  turn  out  to  be.  I  see  neither  hard- 
ship nor  injustice  in  this,  nor  any  thing  contrary  to  the 
usual  course  and  maxims  of  the  law. 

If,  then,  this  were  res  Integra,  I  should  think  the  sheriff 
liable ;  much  more  do  1  so  think,  when  I  find  the  modem 
authorities  so  deciding,  even  if  I  were  satisfied,  which 
/  am  not,  that  the  more  antient  authorities  are  the  other 
way. 

I  am,  therefore,  of  opinion,  that  the  judgment  of  the 
Court  of  Exchequer,  in  this  case,  as  regards  the  defen- 
dant Jetoison,  ought  to  be  reversed. 

Taunton,  J. — Two  questions  have  been  raised  on  be- 
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half  of  the  defendants  in  error  in  this  case — the  one^  that  B*eh.  Chamber, 
the  property  in  the  goods  and  chattels  seised  remained  in 
the  bankrupts,  Bankhart  %  Benson,  until  the  assignment 
by  the  commissioners  under  the  commission  of  bankrupt; 
that  at  the  time  of  the  seixure,  therefore,  they  were  their 
goods  and  chattek;  that  in  making  the  seizure  Jewson^ 
the  chief  bailiff  of  the  honor,  and  Ingham,  his  deputy, 
were  acting  in  strict  obedience  to  the  writ  oi fieri  facias, 
which  commanded  them  of  the  goods  and  chattek  otBank" 
hari  ^  Benson  to  make  the  money  to  be  levied;  and,  there- 
fore, that  Jewison  (for  of  Ingham  there  was  no  question, 
in  consequence  of  his  having  taken  an  indemnity  from  the 
judgment-creditor)  is  not  liable  to  this  action.    The  other 
question  was,  whether,  admitting  the  doctrine  of  relation 
to  be  applicable  to  the  judgment-creditors,  it  could  be  so 
with  respect  to  Jewison,  who  was  a  public  officer,  and 
supposed  to  be  entitled  to  peculiar  protection,  and  not 
capable  of  being  considered  as  a  wrong-doer,  when  acting 
in  obedience  to  hb  writ,  and  in  ignorance  of  any  act  of 
bankruptcy  committed.     If  either  of  these  questions  be 
answered  in  favour.of  the  defendants  in  error,  the  judgment 
ought  to  be  affirmed ;  but  upon  a  full  consideration  of  the 
subject,  [  am  of  opinion  that  both  points  are  against  them, 
and  that  the  judgment  of  the  Court  below  ought  to  be 
reversed. 

In  giving  my  reasons  for  the  conclusion  at  which  I 
have  arrived,  I  do  not  mean  to  go  into  the  cases  at  any 
length.  They  are  so  fully  discussed  in  the  very  learned 
and  elaborate  judgment  of  the  Court  of  Exchequer ^  and  ui 
Uie  arguments  at  the  bar,  and  the  subject  itself,  speaking 
generally,  is  so  familiar  to  the  mind  of  every  lawyer,  that 
this  is  wholly  unnecessary. 

Upon  the  first  point,  I  admit  that  the  property  in  the 
goods,  according  to  the  case  of  Carey  v.  Crisp  (a),  is  not 

(a)  1  Salk.  108. 
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Exch,Chamb€r,  transfeiT^  out  of  the  bankrupt  before  assignment  by  the 
commissioners;  but  though  this  be  so,  it  is  most  clear,  and 
has  been  settled  by  a  long  series  of  decisions,  that  when 
an  assignment  is  made  under  a  good  commission  of  bank^ 
ruptoy,  it  relates  back  to  the  act  of  batikniptcy  committed, 
and  avoids  aU  mesne  acts.  The  law  on  thte  subject  is 
thus  stated  by  Lord  HardwtcJce^  in  the  C£Use  of  BiUon  ▼• 
Hyde  (a)—"  By  the  act  of  bankruptcy,  all  the  real  and 
personal  estate  vested  in*  the  assignees,  and  the  property 
vested  in  them  from  the  time  of  the  act  committed;  and 
that  may  go  back  to  a  great  length  of  tira*e«  and  it  over- 
charges all  those  acts,  without  regard  to  the  fairness  or 
fraud  in  them:  so  that  a  sale  of  goods- by  the  bankrupt 
after  the  act  committed' is  a  sale  of  their  property;  and  for 
which  they  mKy  maintain  tvover.  So  it  is,  as  t6  the  payment 
of  money ;  and  this  was  the  intent  of  the  act  of  Parliament, 
the  statute  of  Joe.  1,  being,  *  that  this<  shall  not  entend-to 
the  prejudice  of  any  debtor  of  the  bankrupt  who  paid^ 
his  debt  after  the  act  committed,  without  knowing  of  it/ 
This  relation  the  assignment  has,  does  not  only  over- 
charge acts  done  in  pau  and  contracts  entered  into  by 
sudi  persons  having  committed  an  aot  of  bankruptcy^  bttt^ 
also  acts  on  record,  and  legal  aets  done  by  him,  soch  as 
judgments:  so  that  if  execution  is  taken  out  after  the  act 
committed  upon  a  judgment  before,  that  executioh  is>  un- 
done and  set  aside.  It  is  saidi  that  this  rule,  founded  on 
this  act  of  Parliament,  is  contrary  to  the  general  reason 
of  the  laW)  which  says,  that- fictions  of  law  arid  legal  re- 
lations shall  <not  enure  to  the  wrong  .of  any  one;  which  is  a 
general  rule,  invented  to  support  the  right  and  equity  of 
the  case.  But  the  reason  of  taking  this*  case  out  of  that 
rule  is  plainly  this,  and  the  law  did  intend  it,  on  this  ge- 
neral rule,  that  it  is  better  to  suffer  a  particular  mischief 
than  an  inconvenience  i  and  the  Legislature  foresaw  there 

(«)  1  Ves.  328. 
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would  be  a  pairticuUr  nuscbiefy  ?^ob  they  cured  by  that  -Bm^  Oimmktr, 
proviso,  but  did  not  extend  it  farther,  because  the  incon* 
▼enience  on  the  other  hand,  of  suffering  bankrupts  to  dis- 
pose  of  their  effects  by  contracts  or  judgments,  would  put  it 
in  their  power  to  defeat  their  just  creditors  of  their  debts; 
so,  as  it  would  be  difficult  commonly  to  find  out»  whether 
there  was  a  mixture  of  fraud,  the  Legislature  thought. it 
better  to  lay  down  that  general  rule.**  Lord  Mans^ld, 
in  Cooper  and  Another  v.  Chitty  (a),  expresses  himself  in 
these  words — **  This  relation,  the  statutes  concerningbank- 
rupts  introduced  to  avoid  frauds.  They  vest  in  the  assig- 
nees all  the  property  that  the  bankrupt  had  at  the  time  of 
what  I  may  call  the  crime  committed,  (for  the  old  statutes 
consider  him  as  a  crinunal),  they  make  the  sale  by  the  com- 
missioners good  against  all  persons  who  claim  by,  from, 
oc  under  the  bankrupt  after  the  act  of  bankruptcy,  and 
against  all  executions  not  served. and^ executed  before  the* 
i^ct  of  bankruptcy/'  It  must  be  partieulady  recollected 
that  this  relation  takes  effect^  not.  fvom  the  common  law, 
but  by  statute;  and  the  necessary  result  is,  that  though^ 
at  the  time.of  the  execution  executed,  goods  seiced  under 
an  execution  may  ostensibly  have  been  the  goods  of  the 
bankrupt,  and  in  truth  would  have  been  and  have  con* 
tinued  to  be  so,  notwithstanding  a  prior  act  of  bankruptcy 
committed,  if  no  commission  was  sued  out  thereon;  yet  if 
a  good  commission  be  taken  out,  and  an  assignment  exe- 
cuted, whoever  possesses  himself  thereof  at  any  interval  of 
time  between  the  act  of  bankruptcy  and  the  assignment,  is 
considered  as  possessing  himself  of  the  property  of  the  as- 
signees. He,  therefore,  whether  judgment*creditor,  or 
sheriff,  or.  bailiff,  or  any  other  person,  who,  in  such  a  case, 
takes  the  goods  apparently,  of  ^4.,  the  bankrupt,  has,  in  le- 
gal effect,  taken  .possession  of  the  goods  of  £.,  the  person 

(a)  I  BoiT.  31. 
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Exch.  Chamber^  who  afterwards  becomes  assignee,  and  is  liable  to  an  action 
1833.  .  o       » 

at  the  suit  of  jB.,  the  subsequent  assignee,  for  so  doing, 

unless  he  be  protected  by  some  peculiar  privilege. 

This  brings  me  to  the  second  question,  whether  a  sher- 
iff has  such  a  privilege ;  so  that,  under  the  same  circum- 
stances, ignorance  of  any  act  of  bankruptcy  committed 
being  one,  the  judgment-creditor  will  be  liable,  and  the 
sheriff  will  not.  It  is  said  that  he  has,  because  he  is  the 
king's  officer,  and  that  he  is  acting  only  in  obedience  to 
the  writ  which  he  is  obliged  to  execute. 

Now,  if  there  be  an  eiCception  to  the  general  rule  in  the 
instance  of  a  sheriff,  it  is  an  implied  one,  for  there  is  none 
to  be  found  in  the  statute.  The  words  of  the  6  Geo.  4,  c. 
16,  s.  \Z,  which  are  the  same  as  those  in  13  Elix.  c.  7,  s. 
S,  are  general,  that  the  commissioners  shall  have  full 
power  and  authority  to  take  order  and  direction  of  all  the 
bankrupt's  lands  which  he  shall  have  in  his  own  right  be- 
fore he  became  bankrupt,  and  of  all  his  money,  goods, 
chattels,  &c.,  and  to  make  sale  thereof,  or  otherwise  order 
the  same,  for  satisfaction  and  payment  of  the  creditors.  I 
confess,  I  can  see  no  necessity  for  making  this  exception  in 
favour  of  the  sheriff.  He  is  the  immediate  officer  of  the 
king  and  all  his  courts,  to  execute  the  writs  of  the  com- 
mon law ;  and,  for  doing  this,  he  is  entitled,  on  the  one 
hand,  to  certain  allowances  and  fees,  and  subject,  on  the 
other,  to  many  perils  and  liabilities;  and  to  these  perils 
and  liabilities,  though  they  may,  in  particular  instances, 
work  great  injustice,  be  is  exposed  for  the  public  good. 
If  we  were  to  confine  the  liabilities  of  sheriffs  to  cases  of 
personal  misconduct  or  default  in  them  or  their  officers, 
we  should  overturn  the  settled  administration  of  law  up- 
on this  subject,  and  throw  every  thing  into  confusion. 
Nothing  can  be  more  severe  than  the  responsibility  of 
sheriffs  in  the  case  of  bail.  If  he  refuses  sufficient  bail, 
he  may  have  an  action  brought  against  him  by  the  defen- 
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dant;  and  if  he  takes  it,  and  the  defendant  in  the  suit  does  BjKk,Chm»ber, 
not  appear  according  to  the  exigency  of  the  writ,  which 
he  can  only  do  by  putting  in  and  justifying  bail  above,  he 
may  be  attached  by  the  plaintiff.  So  he  is  identified  with 
the  baili£&,  and  liable  for  all  their  acts,  though  beyond 
the  scope  of  their  authority  and  contrary  to  their  duty,  as 
vohintary  escapes,  extortion,  and  the  like.  In  the  one  in- 
stance, without  the  means  of  knowledge,  he  is  bound  to 
judge  of  the  sufficiency  of  persons  tendering  themselves  as 
bail;  and,  in  the  other,  he  is  driven  to  protect  himself  by  a 
bond  from  sureties  for  the  good  conduct  of  his  officers, 
and  to  rely  upon  such  security,  which  may  turn  out  to  be 
worthless,  for  indemnity.  So,  in  executing  process,  whe- 
ther against  the  person  or  against  goods,  he  acts  at  his 
peril,  and  is  responsible  if  he  makes  any  mistake,  however 
innocently,  with  respect  to  the  identity  or  the  property. 
This  has  been  carried  so  far,  that  in  a  case  where  he  had 
seized  goods  under  tiji./a.  against  A.,  in  a  house  where 
A.  and  the  plaintiff  lived  together  as  man  and  wife,  and 
the  plaintiff  afterwards  discovered,  that,  when  she  inter- 
married with  A.9  he  had  another  wife  living:  it  was  held, 
that  the  plaintiff  might  recover  the  value  of  the  goods 
against  the  sheriff,  they  having  been  her  property  before 
the  marriage,  it  not  appearing  that  the  plaintiff  knew,  at 
the  time  of  the  execution,  that  A.  had  another  wife  living. 
Giasspoole  v.  Young  and  Others  (a).  Ail  this  apparent  in- 
justice has  its  origin  in,  and  can  be  excused  only  by,  the 
apprehension  of  the  numberless  frauds,  oppressions,  and 
inconveniences  that  would  otherwise  ensue. 

But,  in  favour  of  the  sheriff  upon  this  occasion,  the  case 
of  Baiiey  v.  Bunning  (6)  has  been  cited.  I  admit  this  case, 
as  reported  in  Levinx,  to  be  primd facie  an  authority  for  the 
sheriff,  though,  in  Siderfin^  the  reporter  subjoins  a  query 

(a;  9  B.  &  C.  696.  '(h)  1  Lev.  173. 
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Exeh.  Chamber,  With  this  remark — **  For  it  was  affirmed  that  the  practiee 
1833 

is,  that  the  bailiff  shdl  be  found  guilty  if  the  party  was  then 

a  bankrupt."    But  it  may  be  observed,  that  this  appears 
to  have  been  the  first  case  decided  upon  this  point  of  re- 
lation  after  the  statutes  13  Elix.,  1  Joe.  l,  and  21  Jac.  1, 
and  was  decided  at  the  time  when  the  bankrupt  law  was 
not  moulded,  partly  by  decisions  of  Courts  of  justice  and 
partly  by  subsequent  statutes,  into  that  more  perfect  system 
which  it  afterwards  attained.     It  is  still  more  material  to 
observe,  that,  on  referring  to  the  original  record,  it  ap«> 
pears  that  the  special  verdict  does  not  expressly  find  any 
conversion  by  the  defendant  Bonyi^.    The  action  was 
trover  'against  the  judgment*creditor  Mawkg,  and  the 
officer  Bonynge.    The  former  was  found  not  guilty^  and, 
with  respect  to  the  latter,  the  jury  found,  that,  by  virtue 
of  the  warrant  and  writ  he  caused  to  be  made  the  goods, 
chattels,  and  monies  in  the  count  mentioned,  and  which 
goods,  chattels,  and  monies  still  remain  in  the  hands  of  the 
said  Thomas  Bonynge^  neither  sold  nor  delivered  to  the 
said  William  Matoley.    They  afterwads  further  said,  that 
Bichard  Baylis  (the  plaintifiT)  demanded  of  the  said  Tho- 
mas Boaytige  the  monies,  goods,  and  chattels  m  the  count 
mentioned,  and  that  the  said  Thomas  Bonynge  refused, 
upon  his  request,  to  deliver  them  to  BayUs.    But  wbe* 
tber,  vpctti  all  the  matters  found,  the  monies,  goods,  and 
chattels  aforesaid  were  well  taken  by  Bonynge  by  virtue 
of  the  writ  of  execution,  the  jurors  are  ignorant,  aad  pray 
the  advice  and  consideration  of  the  Court ;  and  if  it  shall 
seem  to  the  Court  they  were  tiot  rightly  taken,  then  The- 
mms  Bonynge  is  guilty  of  the  premises  laid  to  bis  charge; 
but  if  rightly  taken,  then  not  guilty.     A  demand  and  re- 
fusal, therefore,  are  found,  but  no  sale  or  express  con- 
version; and  the  question  referred  to  the  Court  is^  merely 
as  to  the  taking.     This,  I  think,  considerably  impugns  tlie 
authority  of  the  case,  inasmuch  as  the  conversion,  which  is 
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llie  ^t  of  tbe  aotioo,  is  aot  found ;  aod  from  the  eonlra-  Bxek.  Chamber, 

1833* 
dictory  aoeounts  of  the  several  reports  of  this  easei  k  is 

difficult  to  ascertain  the  groiiDd  of  the  decision. 

Tbe  case  of  Turmer  v.  Felgate  (a),  was  also  cited  as  lUns* 
tsating  by  tbe  reporter's  note,  and  not  by  the  decision  it- 
self, the  diflference  between  charging  tbe  officer  and 
charging  the  party.  It  was  tliere  held,  though  TwUdm 
was  mA  satisfied,  that  the  party  wbo  levied  upon  a  judg- 
ment that  was  afterwards  vacated,  was  a  trespasser  by  re- 
lation. This  was  the  only  point  decided;  and  the  reporter 
subjoins  a  note  gi  observation,  that  the  action  was  brought 
against  the  party  and  not  against  tbe  sheriff,  wbo  had  the 
king's  writ  for  bis  guarantee,  and  refers  to  Bailey  and  jBsim- 
at^#  case.  This  case,  therefore,  and  diat  also  of  Phil- 
Up9  V,  Thotnpson  (6),  in  which  the  ground  of  the  decision 
in  BaiUy  v.  Bunning  is  simply  stated,  are  not  additional 
authorities,  because  this  very  point  was  not  adjudged  in 
either.  Of  Leiehmere  v.  Tharogood(c),  it  is  sufficient  to 
say,  that  the  form  of  action  th^re  was  trespass,  and  not 
trover;  and  tbe  only  point  decided  was^  that  a  man  shall 
not  be  made  a  trespasser  by  relation;  and  it  is  a  very  di& 
lerent  thing  to  make  a  sheriff  answerable  in  trover,  whera 
the  value  of  the  property  only  is  the  usual  measty re  of  da^ 
nages;  and  in  trespass^  ivhere  circumstances  of  aggrava- 
tion may  swell  their  amount.  It  by  no  means  follows  of 
necessity  that  the  Court  would  have  holden  that  trover 
would  not  lie,  because  they  held  that  trespass  did  not; 
though  it  is  probable  that,  fit  that  day,  founding  them- 
selves upon  Bailey  v.  Bunning,  they  might  have  so  held ; 
and  it  is  not  immaterial  to  observe,  that  tbe  distinction 
in  this  respect  between  trespass  spd  trover  is  particularly 
pointed  out  by  Lord  Mansfield  in  tbe  case  of  Cooper  v. 
cutty f  and  is  the  particular  ground  of  decision  in  the  case 
of  Smit/t  and  Another,  Assignees,  y.  MiUes{d). 

(fl)  1  Lc?.  96.  (c)  3  Mod.  236;    I  Show.  12; 

{f»)  3Lcr.  193.  Comb.  123. 

{d)  1  T.  R.  475. 
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^^*^^«^»  As  to  the  case  of  Cole  yf.  Davis  and  Others  (a),  Lord 
Mansfield^  in  Cooper  v,  Chitty  {b\  says: — "  These  notes 
were  taken  when  Lord  Raymond  was  young,  as  short 
hints  for  his  own  use;  but  they  are  too  incorrect  and  in- 
accurate to  be  relied  on  as  authorities.'*  And  the  reso- 
lution relied  on  in  the  present  case  is  considered  by  him 
not  to  have  been  warranted  by  the  case  then  in  judgment, 
but  to  have  been  a  mere  obiter  reference  to  the  determi- 
nation in  Bailey  v.  Bunning. 

In  Aldridge  v.  Ireland^  cited  1st  Taunton  {c\  it  was  not 
necessary  to  decide  this  question,  although  it  arose,  the 
sheriff  having  been  indemnified;  and  the  same  observa- 
tion, that  there  was  no  decision  on  this  point,  may  be  ap- 
plied to  Coppendale  v.  Bridgen  and  Another  (cQ ;  although, 
if  one  were  inclined  critically  to  examine  the  language 
used  by  part  of  the  Court,  Mr.  Justice  Poster,  if  the 
sheriff  there  had  returned  nulla  bona,  on  the  day  of  the 
return  of  the  writ,  that  would  not  have  been  a  false  return, 
though  the  act  of  bankruptcy  on  that  day  was  incomplete; 
because  the  relation  is  made  to  be  to  the  time  of  the  first 
arrest,  by  the  express  words  of  the  statute.  But  I  by  no 
means  rely  upon  this,  inasmuch  as  the  other  Judges  had 
doubts  upon  the  point. 

The  case,  then,  of  Bailey  v.  Bunning,  such  as  it  is  in 
Levinz,  is,  in  effect,  the  only  one  solitary  decision  purport- 
ing expressly  to  be  in  favour  of  the  officer. 

I  agree  that,  according  to  the  report  of  the  case  of 
Cooper  V.  Chitty,  in  Burrow,  that  case  is  no  authority  for 
the  present.  Lord  Mansfield  there  is  reported  to  have 
made  two  points: — the  first,  whether  or  not  there  was  suf- 
ficient property  in  the  plaintiffs,  as  assignees,  to  enable 
them  to  maintain  the  action;  and,  secondly,  whether  the 
defendants  had  been  guilty  of  a  wrongful  conversion ;  and 
the  decision  turned  upon  this,  that  the  sale  having  been 
after  the  commission  and  assignment,  which  were  both  no- 

(a)  1  Ld.  Raym.  724.       (6)  1  Burr.  36.       (c)  273.      (d)  2  Burr.  814. 
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torious  transactions^  the  conversion  was  wrongfiil.  It  is  Exch,  Chamber, 
true,  t  hat,  in  Blaekstone's  report  of  the  case  (a).  Lord 
Mansfield  is  reported  to  have  said — *'  But  had  the  sale 
been  immediately  after  the  seizure,  still  the  sheriff  would 
have  been  liable.**  Of  these  reports,  that  of  Burrow  is 
probably  the  more  correct,  as  it  is  certainly  the  most  ela- 
borate, and  perhaps  received  the  correction  of  Liord  Mans- 
field himself. 

But,  notwithstanding  Cooper  v.  Chitty  be  no  direct  au- 
thority against  the  sheriff  in  a  case  where  the  seizure  and 
sale  are  both  before  the  commission  or  notice  of  it ;  yet  it 
appears  to  me  to  be  pretty  clear,  that,  soon  after  that  case, 
an  opinion  grew  up  in  the  profession  that  the  sheriff  was 
equally  answerable  in  both  cases,  upon  the  ground  that, 
from  the  act  of  bankruptcy,  the  property,  by  relation, 
vests  in  the  assignees;  and  that  any  sale  or  disposition  of 
it  afterwards,  without  their  privity,  must  be  a  wrongful 
conversion,  by  whomsoever  made.  The  observations 
which  fell  from  the  Court  in  Hitchin  and  Others  v.  Camp- 
belUb)^  determined  in  TWitt/y  Term,  12  Geo.  8,  only  six- 
teen years  after  the  decision  of  Cooper  v.  Chitiy,  afford 
strong  proof  of  this;  and  in  Laxarus  v.  Wc^ihman  (c), 
which  was  trover  against  the  sheriff,  where  the  seizure  and 
sale  were  both  before  the  issuing  of  the  commission,  Bur* 
rough,  J.,  who  spoke  from  very  long  experience,  said,  the 
point  was  settled  long  before  he  knew  Westminster-haU. 
I  consider  this  case  and  Potter  v.  Starkie{d),  and  Wyatt  v* 
Blades  {e),  which  two  last  cases  were  Nisi  Prius  decisions, 
and  Lee  v.  Lopes  (/),  and  Price  v.  Helyar{g\  Carlisle 
V.  Garland  (h),  which  was  on  special  verdict,  and  Dil- 
lon V.  Langley  (i),  as  constituting  one  continued  series  of 


{a)  I  Blac.  69.  (e)  3  Camp.  396. 

(fi)  3  WUs.  304;  2  Black.  827-  (/)  15  East,  239. 

(c)  6  B.  Moore,  313.  {g)  4  Biog.  697;  1  M.&P. 541. 

{d)  Selw.  N.P.  1431;  cited  in  (A)  7  Bing.  298;  5M.&P.102. 

4M.&S.260.  (•)   2B.  &Ad.  131. 

VOL.  I.  u 
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Exch.  Chamber,  decisions,  establishintj:  the  liabilily  of  the  sheriff.     These 
1833.  '  o  J 

will  be  found  to  embrace  a  very  considerable  period  of 

time,  and  to  have  been  established  in  succession  by  all  the 
common  law  Courts  in  Westminster-hall;  and  the  common 
practice,  I  believe,  has  been  in  uniform  concurrence  there- 
with. I  cannot  think,  that,  against  this  accumulation  of 
authority,  the  single  case  oi Bailey  v.  Sunning,  as  reported 
in  1  Levinz,  ought  to  prevail ;  and  that,  however  strong  par- 
ticular notions  may  be  as  to  what  the  law  ought  to  be,  we 
must  be  governed  by  what  it  has  been  during  the  whole 
time  of  living  memory. 

I  am  of  opinion,  therefore,  that  the  Judgment  of  the 
Court  below,  as  to  Javison,  should  be  reversed. 

BosANQUET,  J. — The  question  in  this  case  depends  up- 
on the  effect  which  is  to  be  given  to  a  statutory  provision  ; 
by  which  the  property  of  a  bankrupt,  which  be  had  at  tlie 
time  of  his  bankruptcy,  is  subjected  to  the  operation  of 
a  commission  against  him.  The  terms  of  the  6  Geo*  4, 
by  which  the  bankrupt  law  is  now  regulated,  do  not  ma- 
terially differ  from  those  of  the  statutes  which  immediately 
preceded  it;  and,  being  in  pari  materid  with  these,  must 
receive  a  similar  construction,  there  being  no  reason  to 
suppose  that  any  alteration  regarding  the  point  under  con- 
sideration was  intended  to  be  made  by  the  legislature.  It 
is  not  to  be  disputed,  with  respect  to  persons  in  general, 
that,  after  an  a;^signment  by  the  commissioners,  all  the  pro- 
perty of  the  bankrupt  is  liable  to  be  treated  and  dealt 
with,  not  merely  as  actually  l^ing,  but  as  having  been, 
from  the  time  of  the  act  of  bankruptcy,  the  property  of 
the  assignees ;  and  tiiat  persons  who  possess  themselves  of 
such  property,  or  dispose  of  such  property  to  others,  are 
liable  to  be  sued  for  it  as  a  tortious  conversion  in  an  ac- 
tion of  trover.  This  liability  to  answer  in  an  action  of 
tort  to  the  assignees  does  not  depend  upon  any  actual  or 
presumed  knowledge,  on  the  part  of  the  defendant,  of  the 
existence  of  an  act  of  bankruptcy.     The  act  of  bankrupt- 
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C^  c«<sc  elf  X  cuoBiiBSic :  sd£  V^*fS  I2i;  £«* 

eonpjeCcd,  W  rebS-c  £rco  ibe  due  :f  tf!!«  act  cc  ror^k* 
mpCcT.     Tbe  e&ct  •:£  i^  rcLsike  saj  icoDeciinK  po>- 

hardship  to  iTiiirriiaak  vio  bat  Li:i«  p:=rrbi^ei  oc 
of  propertj  wri  ptrktt  b:-Tie«T  A=ii  r:»>i  iuir. 
B«t  &e  imiaiilj  f^c  adcpcrr  a  rctrospectrrc  aaexicre  Kr 
tke  prevcnU3«  of  fns,l  kat  been  cbixii:'::t  i^'^cx^Cj  to 
ftbervilof  r-^ooca^ixLiI  b.irds^:p^    £t» 

pcTtota  vho  pcTchase  grjods  aoU  br  tbe  iheii^  im- 
dcr  an  execuCMo  agilnit  a  trMier  are  Labie  t:>  be  sued  im 
trover  for  the  value  cf  the  gocds,  br  the  assi^^oees  ci^im- 
ing  under  a  coauEUsk<i  c^b^eqaectly  i>*ued,  if  an  act  of 
faankmpccj  appears  to  have  been  c<>ia3«icted  bv  the  trad- 
er before  the  sale.     A  liout,  b^verer,  has  been  set  to  thk 
retroapective  efilct  of  the  bajiknipt  law,  bj  provisions  in* 
trodnoed  into  the  latter  statutes,  by  vfaich  parties  who  act 
bomd/uk^  and  vithoat  notice  of  an  act  of  bankruptcj,  are 
protected,  onleas  a  oonmission  diaD  hare  issued  vithin  a 
certain  time.  Such  being  the  general  effect  of  the  banlLmpt 
law,  the  point  now  to  be  considered  is,  whether  any  ex- 
ception to  it  b  to  be  allowed  in  fitroar  of  the  sheriff,  who 
ae&s  under  the  process  of  the  law.     No  words,  importing 
any  express  exception,  are  to  be  found  in  any  of  the  sta- 
tntes;  the  exception,  therefore,  if  established,  must  be  es- 
tablished by  imphcation.     The  mere  absence  of  notice  is 
not  a  wilBcient  ground  on  which  an  exception  in  favour  of 
tbe  sheriff*  can  be  founded.     For,  in  cases  where  a  change 
<^  property  has  taken  place  without  fraud,  the  sheriff*^  ir 
he  seixes  and  sells  the  goods  of  the  purchaser,  under  an 
execution  against  the  seller,  will  be  liable  in  an  action, 
though  he  may  neither  know,  nor  have  reason  to  suspect 
the  change.     In  the  case  of  bankruptcy,  the  act  of  bank- 
ruptcy, whether  notorious  or  secret,  is  a  fact  which,  cou- 
pled with  the  existence  of  a  debt  to  a  certain  amount,  ren- 
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Kxch.  Chamber,  ders  the  property  of  a  trader  liable  to  the  operation  of  a 
^  commission.  The  right  of  the  trader  to  his  own  property 
Balme  is  a  defeasible  right.  Till  the  commission  issues,  the  pro- 
HuTTON.  perty  remains  in  the  trader;  but  he  holds  it,  from  the 
time  of  the  act  of  bankruptcy,  liable  to  be  defeated  by 
theproceedings  under  a  commission,  and  subject  to  the 
rights,  which,  in  the  event  of  a  commission,  the  assignees 
may  acquire  to  it.  In  the  mean  time,  this  possibility  of  a 
right  accruing  to  assignees  under  a  commission,  affords 
no  legal  answer  to  the  sheriff  for  not  executing  the  writ 
directed  to  him ;  but  if  the  sheriff  has  reason  to  apprehend 
a  commission,  he  may  ask  for  an  indemnity;  and  in  case  a 
satisfactory  one  be  not  given,  he  may  apply  to  the  Court 
for  time  to  return  the  writ,  till  it  can  be  ascertained  whe- 
ther a  commission  is  intended  to  be  issued.  Some  risk 
indeed  will  be  incurred  by  the  sheriff;  and,  if  he  is  neces- 
sarily to  be  protected  from  all  risk,  an  exception  in  hb 
favour  must  be  implied  by  law.  But  it  is  to  be  recol- 
lected that  the  office  of  sheriff  is  in  its  nature  an  office  of 
risk.  It  is  not  for  us  now  to  consider  whether  the  policy 
of  the  law,  which  has  made  it  so,  is,  or  is  not,  founded  on 
wise  principles.  But  so  the  law  has  made  it,  and  so  it 
must  be  treated  in  Courts  of  justice.  The  sheriff  is  bound 
by  statute  to  permit  a  defendant  who  is  arrested  to  go 
at  large  upon  bail;  yet,  if  the  bail^  apparently  or  even  ac- 
tually responsible  at  the  time,  become  insolvent  before  the 
return  of  the  writ,  the  sheriff  must  render  the  defendant, 
or  pay  the  debt.  This  is  a  hardship  upon  the  sheriff,  im- 
posed by  the  operation  of  the  statute  of  Henry  the  Sixth. 
No  difficulty,  however,  is  found  in  obtaining  persons  will- 
ing to  incur  this  responsibility,  the  office  being  an  office  of 
profit  as  well  as  of  risk.  If,  therefore,  the  liability  of  the 
sheriff  in  the  present  case  were  now  to  be  considered  for 
the  first  time,  I  think  that  his  title  to  an  exemption  from 
the  general  operation  of  the  bankrupt  law,  would  be  far 
from  clear.  To  me, however,  it  appears,  that  the  ques- 
tion ought  not,  at  the  present  day,  to  be  considered  as  open 
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to  discusaion.     The  interpretation  of  the  statute  law,  as   Bxch.  Chamber, 
well  as  of  the  common  law,  is  to  be  sought  for  in  the  doc- 
trines promulgated  and  acted  upon  in  Courts  of  justice. 
It  may  be  admitted,  indeed,  that  the  express  provisions  of 
a  statute  cannot  be  oyerturned  by  the  authority  of  a  Court ; 
but,  upon  the  propriety  of  admitting  an  implied  excep- 
tion, in  the  absence  of  express  words,  the  authority  of  the 
Court  has  the  same  weight  as  upon  questions  of  common 
h&w;  their  decisions  give  the  rule  by  which  the  profession 
is  guided  in  advising  parties  upon  their  respective  rights: 
and  to  question  their  correctness,  after  they  have  been  re- 
cognised and  acted  upon  for  a  long  series  of  years,  is  not 
only  to  introduce  uncertainty  upon  the  point  under  imme- 
diate consideration,  but  to  encourage  resistance  to  esta- 
blished rules,  by  holding  out  to  ingenious  persons  a  pros- 
pect of  overturning  them,  upon  refined  and  subtle  distinc* 
tions.     If  the  judgment  in  Cooper  v.  Chitty  be  considered 
with  reference  to  the  facts  of  that  case  only,  it  will  not 
amount  to  an  authority  upon  the  point  now  under  discus- 
sion sn  ce  it  appears  that  the  sale  by  the  sheriff  took 
place  not  only  after  the  date  of  the  commission,  but  after 
die  assignment.    But  the  authority  of  considered  judg- 
ments  is   not   to  be  confined  to  the  point  actually  ad- 
judged.    The  reasoning  of  Lord  Mansfield,  in  delivering 
the  judgment  of  the  Court,  appears  to  take  a  wider  range 
than  the  particular  facts  of  the  case  required.     He  begins 
by  saying,  that  the  bare  defining  the  action  of  trover,  and 
the  grounds  upon  which  the  plaintiff  is  entitled  to  recover 
in  it,  will  go  a  great  way  towards  the  understanding,  and 
consequently  towards  the  solution,  of  the  question  in  that 
particular  case.     In  form,  he  says,  it  is  a  fiction ;  in  sub- 
stance, a  remedy  to  recover  the  value  of  personal  chattels, 
converted  by  another  to  his  own  use;  that  it  lies  in  many 
cases  where  the  defendant  has  got  the  possession  lawfully; 
that  two  things  are  necessary  to  be  proved,  property  in 
the  plaintifiT,  and  a  wrongful  conversion  by  the  defendant. 
After  laying  it  down,  that  dispositions  by  process  of  law  are 
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Ejcch.  Chamber,  upon  the  samc  footing  with  dispositions  by  the  party,  and 
that,  to  be  vested,  they  must  be  completed  before  the  act 
of  bankruptcy,  he  says — "  Therefore,  as  to  the  first  point,  it 
is  most  clear  that  the  property  was  in  the  plaintiff,  as  and 
from  the  4  th  of  December ,  when  the  act  of  bankruptcy  was 
committed.     Secondly — The  only  question  is,  whether  the 
defendant  was  guilty  of  a  wrongful  conversion.    That  the 
conversion  itself  was  wrongful  is  manifest;  the  sheriff  had 
no  authority  to  sell  the  goods  of  the  plaintiff,  but  of  Johns 
only."    Here  the  right  to  the  property  disposed  of  is  made 
the  test  of  the  wrongful  conversion.     His  Lordship  then 
proceeds  to  consider  whether  the  defendant  was  excusable, 
though  the  act  of  conversion  was  wrongful.     As  to  which 
he  says — "  Though  the  statutes  rescind  contracts  and  exe- 
cutions not  completed  before  an  act  of  bankruptcy,  they 
do  not  make  men  trespassers  or  criminal  by  relation.*' 
*' But  the  injury  complained  of  (that  is,  in  the  action  of 
trover)  is  the  wrongful  conversion."     "  The  sheriff  acts  at 
his  peril,  and  is  answerable  for  all  mistakes."     *'  None  of 
the  cases  authorize  the  sheriff  to  sell  the  goods  of  a  third 
person."    Here  the  distinction  between  trespass  and  tro- 
ver appears  to  be  distinctly  taken.     The  injury  complain- 
ed of  in  trespass  is  the  unlawful  force;   in  trover,  the 
wrongful  conversion  of  property.     The  mere  act  of  force 
is  excused  if  committed  before  an  assignment  in  fact;  but 
if  a  conversion  takes  place,  the  person  to  whom  the  law 
ascribes  the  property  is  entitled  to  a  compensation  for  his 
loss,  from  the  person,  whoever  he  may  be,  that  has  con- 
verted his  property.     It  had  been  determined,  in  the  case 
of  Bailey  v.  Sunning  (a),  that  a  sheriff,  who  had  taken 
goods  in  execution  after  an  act  of  bankruptcy,  was  not  li- 
able to  the  assignees  in  an  action  of  trover.     The  dates  of, 
and  the  special  finding  of  the  jury,  as  they  all  appear  upon 
the  special  verdict,  have  been  already  stated.  It  is  very  ma- 
terial to  observe,  that  in  this  case  there  was  no  sale;  no- 

(a)  16  Car.  2,  reported  1  Lev.  173;  1  Sid.  272;  and  2  Keble,  32, 
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thing  was  done  with  respect  to  the  goods  beyond  the  firdt  BjccH.  chnmbery 
tftking  possession  under  the  writ  by  the  officer,  in  whose  ^ 

binds  they  still  remained  when  the  action  was  brought;        Balmb 
and  the  sole  question  referred  to  the  Court  by  the  jury       uutton. 
vas,  whether  this  taking  was  lawful.     Unless  this  taking 
aiBounted  to  a  conversion,  the  defendant  was  entitled  to  a 
verdict  for  the  demand  and  refusal  stated* in  the  special 
▼erdicty  though  evidence  of  a  conversion  could  not  be  tak- 
en to  amount  to  an  actual  conversion ;  a  point  which  had 
been  settled  long  before  the  case  in  question,  having  been 
laid  down  as  clear  in  10  Coke's  Rep.  56, 57,  the  case  of  the 
Chancellor  of  Oxford.    According  to  the  report  in  Le- 
vtiu:,  IVyndham  said,  that  notwithstanding  the  suing  of 
the  writ,  the  goods  are  subject  to  the  disposal  of  the  com- 
missioners, but  iie,  Twytden  and  Kelynge,  all  agreed,  that 
the  issue  was  found  for  the  defendant;  for  the  taking  by 
him  was  lawful,  by  virtue  of  the  writ.     Siderfin  says,  the 
Court  delivered  their  opinion,  that  the  goods  were  liable 
from  the  time  of  the  teste  of  the  Jieri  facias,  and  this  shall 
be  said  to  be  emanatio  brevis,  although  it  was  in  fact  at 
another  time.     And  as  to  the  other  point,  they  were  clear- 
ly of  opinion,  that  the  baihfT  was  not  liable  in  trover;  for 
that  the  sheriff  (as  the  case  is  found)  took  the  goods  law- 
fully.    According  to  Keble^  Kelynge,  C.  J.,  said,  the  spe-. 
cial  conclusion  being  on  the  taking,  the  officer  is  not  pun- 
ishable.    The  case  of  Bailey  v.  Bunning,  therefore^  is 
not  an  authority  for  the  sheriff  where  there  has  been  an 
actual  sale,  and  so  Lord  Mansfield  appears  clearly  to  have 
thought     And  with  respect  even  to  the  original  taking, 
the  case  of  Bailey  v.  Bunrdng  is  distinguishable  from  exe- 
cutions of  a  later  date.    For  though  the  writ  off.  fa.  had 
been  delivered  to  the  sheriff  after  an  act  of  bankruptcy,  it 
was  tested  before,  and  having  been  issued  in  a  case  which 
occurred  before  the  statute  29  Car.  2y  c.  3,  it  did  then  bind 
the  goods  from  the  teste;  upon  which  point  much  reliance 
was  placed.     Accordingly,  Lord  Mansfeld  observes,  that 
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^'*^\^3r^^'    * '"  ^^^  ^^^®  ^^  5ajV^y  V.  Bunning,  the  goods  were  clearly 

> y '     bound  by  the  teste;"  and  then  adds,  **  the  question  re- 

Balme  ferred  by  the  special  verdict  was  upon  the  taking,  viz., 
HwTToir.  whether  the  party  was  guilty  in  the  taking,  and  the  Court 
excuse  the  bailiff  for  his  innocent  executing  of  the  writ." 
The  act  of  taking  seems  to  have  been  treated  as  an  act  of 
excusable  trespass,  either  on  account  of  the  teste,  or  the 
character  of  the  officer;  and,  independently  of  the  taking, 
there  was  no  conversion.  It  is  remarkable,  that  Siderfin, 
after  stating  the  argument  for  the  bailiff,  that  he  ought 
not  to  be  found  guilty,  because  he  had  only  performed  his 
duty,  and  had  not  converted  the  goods  to  his  own  use, 
adds — "  Quare,  for  it  was  affirmed  that  the  practice  is, 
that  the  bailiff  shall  be  found  guilty,  if  the  party  was 
then  a  bankrupt."  It  is  said  in  Lord  RaymoncTs  Re- 
ports, 7  24,to  have  beenruled  by  Lord  C.  J.  Holt,  at  Nisi 
Prius  (a),  that  if,  after  a  bankruptcy,  the  sheriff,  upon  a 
writ  of  ^.  /a.  against  A.,  seizes  the  goods,  and  sells  them, 
and  a  commission  of  bankruptcy  is  granted,  and  the 
goods  assigned  by  the  commissioners,  the  assignee  of  the 
commission  may  maintain  trover  against  the  vendee  of  the 
goods,  but  no  action  will  lie  against  the  sheriff,  because 
he  obeyed  the  writ."  The  latter  part  of  this  proposition 
is  the  very  point  now  contended  for,  to  which  it  appears, 
from  his  remarks  on  Lord  RaymondTs  notes,  that  Lord 
Mansfield  did  not  assent.  He  says, ''  the  notes  were  taken 
when  Lord  Raymond  was  young,  as  short  notes  for  his 
own  use,  and  are  too  incorrect  and  inaccurate  to  be  relied 
on  as  authorities;  that  it  might  not  be  at  all  material 
to  attend  to  the  distinction  between  trespass  and  trover; 
that  the  passage  in  question  was  a  loose  note  of  what  was 
said  obiter,  and  manifestly  refers  to  the  case  of  Bailey  v. 
Bunning;  but  is  no  authority  in  the  present  case."  It 
must  be  admitted,  however,  that  Lord  Man^eld,  in  seve- 

(fl)  lowui.a 
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HfTT»»- 


Uie  sale    in   Cooper  t.  dkt^  hemg  nbeKjocm  to  tbe 

CUe  T.  2>arsa,  be  ajs, '^  bcadcs,  the  case  cWre  pot  k  of 
aakbj  die  sheriff  befioce  the  coHsnisskw,  ard  the  ooo* 
venkm  migfat  be  as  fTfsMr  as  the  taking,  became  he 
obeyed  die  writ;  whereas,  hoe,  the  goods  were  doc  sold 
tffl  after  bodiconKssaoQaBdasttgnment.*    Again,  "the 
taknig  in    Cooper  t.  Guiiy  was  innoccot,  and,  in  diat 
•ense,  latwTiil ;  hot  as  a  gnmad  to  support  a  coorersioB 
by  sale  aAer  a   riwaiiiiun  pabficly  taken  out  and  an 
actual  aMgnoMBt  nade,  it  was  ooC  lawfol;*  and  at  the 
condomm,  ^  the  gist  of  diis  action  is  the  vrongfbl  coo- 
vernonby  diesale,  and  Eike  refm  long  after  the  i  ii—iii 
aoD  and  assignmenL**    A  question,  therefore,  aught  Curly 
be  miaed,  whether  die  proposition  ascribed  to  Lord  Holt 
was  intmded  to  be  denied  by  Lord  MmmwfiMj  or  only 
to  be  distingnidied  firoin  the   case  m  judgment.    It  is 
•carcely  possible  that  soch  a  point  dniald  be  long  sufleied 
to  remain  in  doobt,  since  it  most  hare  been  of  fieqoent 
occurrence;  and  if  the  general  reasoning  of  Lord  Ifins- 
field^  and  bis   particular   obserratioDs  respecting  Lord 
RaymomJTs  note  bare,  from  the  year  1756,  been  treated 
in  practice  and  in  judgment,  as  contradictory  to  tbe 
point  therein  stated,  the  point  ought  to  be  considered  as 
orermled.     Two  passages,  apparently  incmisistent  widi 
each  other,  bare  been  cited  on  the  authority  of  Sir  W. 
BlaeksUme.    In  his  report  of  Cooper  t.  Ckiiijf,  he  states 
Lord  Mansfield  to  bare  said, ''  but,  had  the  sale  been  im- 
mediately after  the  seisore,  still  the  sheriff  would  hare  been 
Uable.*'    And  in  his  report  of  Timbrel  r.  AfiUt,  that  "  the 
whole  Court  declared  that  it  was  allowed  in  that  case 
{Cooper  V.  Chiiij/),  that  if  the  sheriff  levies  the  money  and 
pays  it  to  the  plaintiff  before  any  commission  issued,  and 
without  notice  of  the  act  of  bankruptcy,  he  will  at  all 
events  be  safe."     It  is  not  likely  that  both  these  passages 
should  have  been  uttered  by  Lord   Man^eld  upon  the 
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Kxch.  chamUr,  same  occasion ;  and  as  no  notice  is  taken  of  either  of  them 

1 83d 

>  in  the  report  of  Sir  James  Burrow,  or  in  that  of  Lord  Ken- 
Balmk  t/on,  little  reliance  can  be  placed  upon  them.  No  question 
HuTTON.  appears  to  have  been  raised  respecting  the  effect  of  the  judg- 
ment in  Cooper  v.  Chitty  till  the  year  1807,  in  the  case  of 
Potter  V.  Starkie;  but,  in  the  meantime  we  find  the  prin- 
ciple supposed  to  be  established,  stated  in  practical  books, 
and  assumed  in  Courts  of  justice.  In  the  edition  of 
Cook's  Bankrupt  Law,  published  many  years  before  the 
case  of  Potter  v.  Starkie,  it  is  said — "  The  sheriff,  who 
executes  a  Ji.  fa.  upon  the  bankrupt's  goods  after  an 
net  of  bankruptcy  committed,  and  before  the  issuing  of 
a  commission,  is  not  a  trespasser ;  but  the  assignees  may 
maintain  trover  against  him.'*  In  Gmllim's  edition  of  Ba* 
con's  Abridgment,  published  1798,  tit.  Bankrupt,  it  is 
said,  **  it  seemeth  to  have  been  formerly  much  doubted 
whether  the  assignees  could  maintain  any  action  against 
an  oflScer  who  had  taken  the  goods  of  a  bankrupt  in  ex- 
ecution after  an  act  of  bankruptcy  and  before  the  issuing 
a  commission.  But  it  is  now  settled,  that  the  assignees 
may  in  such  case  bring  trover  against  him,  though  the  re- 
lation shall  not  operate  to  make  him  a  trespasser."  The 
distinction  with  respect  to  the  liability  of  the  sheriff  in 
trover,  though  exempt  from  an  action  of  trespass,  had 
been  recognised  in  1786,  in  Smith  v.  Milles,  as  established 
by  Cooper  v.  Chitty.  In  Hitchin  v.  Campbell  {a\  only  16 
years  after  Cooper  y ..Chitty,  which  was  an  action  of  indebi* 
tatus  assumpsit  against  an  execu  tion-creditor  for  the  amount 
of  debt  levied  after  the  act  of  bankruptcy,  but  before  the 
commission.  Lord  C.  J.  De  Grey,  in  delivering  the  opinion 
of  the  Judges,  (of  whom  Sir  TV.  Blackstone,  who  reports  the 
case,  was  one)  says,  *-  that  the  legal  effect  of  an  act  of  bank- 
ruptcy committed  by  a  trader,  is  to  put  it  in  the  power  of 
the  commissioners,  by  relation,  to  divest  the  property  of 
the  bankrupt  from  that  time  in  case  a  commission  is  after- 
wards issued.    This  relation  takes  place  in  every  instance 

(«)  2  Black.  829,  T.  T.  12  Geo.  3. 
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but  those  excepted  by  the  statutes  1  Jac.  1,  21  Joe.  1,  ^«*-  Cftfl«6«r, 
and  19  Geo.  S.     Executions  are  not  among  those  except-     ^^..^^J-^ 
ed  cases,  but  are  expressly  declared  void  by  the  statute        Balme 
21  Jcu:.  1.    Yet,  notwithstanding  this  transfer  of  the  pro-      Button. 
perty  by  relation,  the  sheriff  is  certainly  no  trespasser  by 
taking  the  goods  in  execution  after  the  act  of  bankruptcy 
and  before  the  commission  issued.     So  ruled  in  Letch" 
mere  v.  Thorowgood{a),  and  in  Cooper  v.  C/nity{b):  but, 
by  selling,  the  sheriff  converts  the  goods ;  and  then  trover 
is  maintainable  against  the  sheriff,  or  his  vendee,  or  the 
plaintiff  in  the  original  action."    A  former  action  had  been 
brought  in  trover  against  the  sheriff  and  the  defendant, 
in  which  there  was  a  verdict  and  judgment  for  the  defen- 
dant; as  to  which  action  the  Chief  Justice  observed — 
"  As  there  was  clearly  a  conversion  before  the  action  of 
trover,   the  only  question  could   be  on  the  property;" 
thereby  intimating,  that,  if  the  goods  belonged  to  the 
bankrupt,  there  could  be  no  defence.     And,  according  to 
the  report  of  the  same  case  in  3  Wils.  SOS,  the  Court 
say,  ^*  That  the  action  brought  in  trover  against  the  sheriff 
of  Surrey  and  the  defendant  to  recover  the  value  taken 
in  execution  well  lay."    In  the  year  1792,  Grose,  J.,  in 
the  case  of  Farr  v.  Newman  (e),  after  adverting  to  the  diffi- 
culty on  the  part  of  the  sheriff  of  distinguishing  between 
the  goods  of  an  executor  and  the  goods  of  a  testator,  says, 
"  If  this  would  be  a  sufficient  answer  in  the  mouth  of  the 
sheriff,  what  are  we  to  say  to  cases  of  a  much  severer  line 
of  justice;  cases  where  a  sheriff  is  considered  as  a  tort 
feasor  by  relation;  cases  of  bankruptcy?"    In  the  case  of 
Menham  v.  Edmonson  (e/),  the  act  of  bankruptcy  took  place 
in  December,  1796,  the  execution  the  30th  of  March, 
1797,  and  the  commission  issued  in  the  June  following. 
The  execution-creditor  having  accompanied  the  sheriff's 
officer  at  the  time  of  the  execution,  he  was  sued  by  the 


(a)  1  Comb.  123  J  I  Show.  12.        (f)  4  T.  R.  633. 
(ft)  Burr.  20.  (d)  1B.&P.367. 
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Eich,  Chamber t  assignee  in  trover;  and  it  being  objected  that  the  actroti 
^      ^     should  have  been  brought  against  the  sheriff  in  whose 
Balme        hands  the  money  remained,  and  it  was  not  contended  that 
HuTTON.       the  action  might  not  have  been  maintained  against  him ; 
Chief  Justice  Eyre^  after  stating  that  he  had  some  doubt 
at  first  whether  the  action  should  not  have  been  brought 
for  the  money,  as  the  execution  had  been  regularly  made 
under  the  authority  of  the  law,  and  the  goods  regularly 
sold,  observed,  "  There  is  a  fact,  however,  in  this  case, 
which  decides   the  point,   viz.  that  the  defendant  was 
in  company  with  the  sheriff's  officer  at  the  time  of  the 
execution.     By  the  case  cited,  Rush  v.  Baker  (a),  it  ap- 
pears that  trover  may  be  maintained  against  the  party 
himself^  if  he  give  bond  to   the  sheriff,   because  it  is 
equal  to  intermeddling;  actual  intermeddling,  therefore, 
must  be  equal  to  giving  a  bond.*'    Here  the  liability  of 
the  sheriff  himself  seems  to  have  been  assumed;  and  the 
participation  of  the  defendant  in  his  act  is  stated  as  the 
ground  of  his  liability.     In  the  year  1807,  the  point  now 
in  question  was  distinctly  made  before  Mr.  Baron  Wood, 
in  Potter  v.  Starkie;  and  that  Judge,  whose  practical  ex- 
perience, as  well  as  learning,  are  well  known,  held  the 
sheriff  liable,  in  which  he  was  confirmed  by  the  Court  of 
Exchequer.     Eight  years  after  this,  the  case  of  Wyatt  v. 
Blades  (6)  occurred  before  Lord  EUenborougk,  in  which 
the  act  of  bankruptcy,  having  taken  place  on  the  8th  of 
December^  the  goods  were  seized  and  carried  to  a  broker 
on  tlie  8th  of  February,  and  the  commission  issued  on  the 
12th  of  the  same  month;  and  Lord  Ellenborough  held,  in 
trover  against  the  sheriff,  that  the  removal  was  a  sufficient 
conversion  to  support  the  action,  though  the  goods  were 
never  sold,  but  remained  at  the  broker's  in  consequence 
of  a  notice  not  to  sell :  and^  though  no  demand  of  the  goods 
had  been  made,  no  objection  was  made  to  the  liability  of 
the  sheriff  to  answer  for  the  conversion.     In  eight  years 

(a)  2  Su-a.  996.  (b)  3  Camp.  396. 
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more,  in  the  year  1821 ,  the  point  was  again  raised,  in  Laxa-  Bxeh.  Chamber, 
rus  V.  Waiihman  (a),  in  the  time  of  Lord  Chief  Justice  Dal-  ^ 

lasy  when  the  Court  of  Common  Pleas^  after  an  argument  in        balmb 
which  Bailey  ▼•  Bunning  and  other  old  cases  were  cited,      hutton. 
decided  against  the  sheriff— Mr.  Justice  Burrough  saying, 
that  the  point  was  settled  long  before  he  knew  Westmin- 
ster-kall.     Again,  in  1828,  Price  v.  Helyar  {b),  in  the  time 
of  Lord  Chief  Justice  Best,  the  same  Coiurt  came  to  a  si- 
milar determination.     And  the  judgment  of  that  Court  in 
Carlisle  v.  Garland  (c),  in  the  year  1831,  in  the  time  of 
the  present  Lord  Chief  Justice,  was  conformable  to  the 
former  decisions.    Finally,  in  the  same  year,  1831,  the 
Court  of  King*s  Bench,  in  Dillon  v.  Langley  (</),  also  de- 
cided in  the  same  manner  against  the  sheriff.     Upon  that 
occasion,  the  noble  and  learned  Lord,  whose  loss  we  have 
so  recently  had  to  deplore  (Lord  Tenterden)^  expressed 
the  opinion  of  the  Court  in  the  terms  which  I  desire  to 
adopt,  and  with  which  I  shall  now  conclude.     *^  He  (the 
sheriff)  must  obey  the  writ,  but  he  is  also  required  to  know 
whose  goods  he  takes.    I  think,  in  this  case,  we  ought  to 
say  that  we  consider  ourselves  bound  by  the  many  deci- 
sions which  have  taken  place,  establishing  the  liability  of 
the  sheriff."    I  am  therefore  of  opinion,  that  the  judg^ 
ment  of  the  Court  of  Excheqtter  ought  to  be  reversed. 

Gaselee,  J. — Upon  the  best  consideration  I  have  been 
able  to  give  to  this  case,  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  ought  to  be  affirmed ; 
and,  although  I  am  sorry  to  have  the  misfortune  of 
differing  from  those  of  my  learned  brethren  who  have 
preceded  me,  and  also  of  those  who  are  to  succeed  me 
updn  this  occasion,  it  is  a  matter  of  great  consolation  to 
me,  that  I  am  supported  by  the  unanimous  opinion  of 
the  Court  of  Exchequer.     The  reasons  upon  which  that 


(fl)  6  B.  Moore,  313.  (c)  7  Bing.  298;  6  M.  &  P.  102. 

(^)  4  Bing.  597 ;  1 M.  &  P.  541.  (d)  2  B.  &  Add.  131. 
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Exch,  Cftamber,  judgment  is  founded  are  so   fully,    and  to  me  so  satis- 

^     factorily,  stated  by  the  Lord  Chief  Baron  in  the  reports 

Balme        of   the    case   in   2    Crompton   ^  JerviSf  p.  20,  and    in 

Button.       ^    Ti/rwhitt,  p.  17,  that  I  should  consider  myself  guilty  of 

an  unnecessary  waste  of  time,  were  I  to  repeat  them  from 

the   reports;   and   I   should  run  a  considerable  risk  of 

weakening  their  impression,  were  I  to  attempt  to  state 

them  in  any  other  terms. 

There  is  certainly  great  weight  in  the  argument,  that 
the  decisions  in  Cooper  v.  ChiUy,  and  many  subsequent 
cases,  are  contradictory  to  that  of   the  Court  of  Ex*- 
chequer;  and   if  they  had  corresponded   with  the  older 
cases,  so  that  there  had  been  a  constant  course  of  de- 
cisions in  the  same  way,  I  should  have  very  much  hesi- 
tated before  I  should  have  ventured  to  break  in   upon 
them  ;   and  it  is  to  that  circumstance  that  I   attribute 
my    having  concurred   in   the   judgment  given    by  the 
Court  of  Common  Pleas  in  the  case  of  Price  v,  Helyar^ 
having  always  considered  that,  if  the  case  were  a  new 
one,  the  sheriff  was  undoubtedly  entitled  to  protection. 
Independently,  however,  of  the  circumstance,  that  in  the 
case  of  Cooper  v.  Ckitty^  and  nmny  of  the  subsequent 
ones,  the  acts  of  the  sheriff,  after  he  had  notice  of  the 
bankruptcy,  were  sufficient  to   support  the  decision   of 
those  cases,  it  appears  to  me  that  the  earHer  cases  are 
authorities  in  favour  of  the  sheriff;  and,  therefore,  that, 
in  affirming  the  judgment  of  the  Court  of  Exchequer 
on  this  occasion,  we  should  not  be  overturning  the  con- 
stant  course    of  the  authorities  upon   the   subject,   but 
restoring  the  law  as  it  was  laid  down  and  acted  upon  i& 
the  reign  of  Charles  2,  and  from  thence  downwards  to 
the  time  of  the  decision  in  the  case  of  Cooper  v.  Chitty. 

Upon  considering  the  several  reports  of  the  case  of 
Bailey  v.  Bunning^  it  is  not  quite  clear  that  the  allega- 
tion in  the  judgment  of  the  Court  of  Exchequer — that 
in  deciding  the  case  of  Bailey  v.  Bunning^  the  Court,  by 
disallowing  the  objection  that  the  goods  were  to  be  con- 
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sidered  as  bound  by  the  teste  of  the  writ  of  execution.  *^^  Chamber, 

1833. 
which  was  before  the  act  of  bankruptcy,  allowed  the  other 

objection,  viz.  that  the  taking  was  lawful  in  respect  of 
the  character  of  the  person  by  whom  it  was  made— is 
quite  accurate;  for,  although  the  latter  was  clearly  one 
of  the  grounds  of  the  decision,  it  is  not  so  clear  that  it 
was  the  only  one.  The  report  in  Levinz  condodes  thus : 
"  And  afterwards,  in  Easter  Term,  18  Car.  2,  judgment 
was  given  for  the  defendant ;  he  being  an  officer  obliged 
to  execute  the  writ,  who  could  not  be  aware  of  any  acts  of 
bankruptcy,  or  know  that  any  of  them  would  be  acted 
upon."  And  the  report  in  Siderfin  states  the  Court,  as 
to  the  other  point,  viz.  the  character  of  the  sheriff,  were 
clear  that  the  baiUff  is  not  guilty  of  trover ;  for  that  the 
sheriff  took  the  goods  lawfully. 

During  the  argument  of  this  case  in  the  Court  of  Error, 
a  doubt  was  thrown  out  whether  the  case  of  Bailey  v. 
Sunning  was  an  action  of  trover ;  and  it  was  suggested, 
that  it  might  be  an  action  of  trespass,  and  so  reconcile  all 
the  cases.  The  original  roll  has,  therefore,  been  in- 
spected, and  it  thereby  clearly  appears  that  the  form  of 
action  was  trover.  It  is  unnecessary  for  me  to  trouble  the 
Court  with  further  observations. 

LiTTLEDALE,  J. — It  is  admitted  on  all  hands,  that,  as  far 
as  relates  to  the  judgment-creditor,  if  he  interferes  in  the 
sale  or  receives  the  produce  after  the  sale,  and  also  the 
vendee  of  the  sheriff  or  other  officer,  the  goods  of  the 
bankrupt  are  upon  the  assignment  to  the  assignees  vested 
in  them  by  relation  to  the  act  of  bankruptcy,  so  as  to  avoid 
all  mesne  acts  and  dispositions ;  and  that,  both  upon  the 
words  of  the  various  acts  of  parliament  and  the  uniform 
construction  that  has  been  put  upon  those  acts,  and  the 
policy  of  the  bankrupt  laws.  And,  therefore,  I  do  not 
think  it  necessary  to  advert  to  any  authorities  as  to  the 
ground  or  effect  of  relations,  either  at  common  law  or  by 
any  acts  of  parliament. 
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^*^^^^'*^'*»  The  words  of  the  act  of  parliament  relating  to  bank- 
ruptcy are  general,  and  make  no  exceptions  as  to  the  per- 
sons to  be  bound ;  only,  indeed,  that,  as  the  king  is  not 
named  in  them,  they  do  not  affect  the  crown  till  there  is 
an  actual  assignment  of  the  property.  But  it  is  contended 
on  the  behalf  of  the  defendant,  that  he  is  to  be  exempted 
from  liability  for  seizing  and  selling,  if  he  has  no  notice  of 
an  act  of  bankruptcy;  and  he  contends  this  upon  two 
grounds: — 1st,  That  the  older  statutes  of  33  &  34  Hen.  8, 
c.  4;  13  Eliz.  c.  7;  1  Jac.  1,  c.  15;  19  Jac.  1,  c.  19;  and 
5  Geo.  2,  c.  30,  do  not  extend  to  the  sheriff  at  all;  and 
that  the  last  statute  of  6  Geo.  4,  does  not  increase  the  lia- 
bility of  the  sheriff. 

The  statute  of  Hen.  8  says,  the  sale  by  the  commis- 
sioners shall  be  good  and  effectual  against  the  bankrupts, 
their  heirs  and  executors,  as  though  the  sale  had  been 
made  by  the  bankrupt  at  his  own  free  will  and  liberty. 

The  13  EUz.  c.  7,  s.  2,  says,  the  sale  by  the  commis- 
sioners shall  be  good  and  effectual  (after  an  enumeration 
of  various  descriptions  of  persons),  *'  against  all  other  per- 
sons claiming  by,  from,  or  under  the  bankrupt,  by  any  act 
had,  made,  or  done,  after  he  shall  become  a  bankrupt." 

The  other  acts  of  the  1  Jac.  1,  19  Jac.  1,  and  5  Geo.2t 
as  to  the  sale  or  assignment  by  the  commissioners,  all  refer 
to  the  Stat.  oiEliz.;  and  no  fresh  powers  are  given  to  the 
commissioners,  except  that  the  26th  section  of  the  5  Geo.  2 
directs  the  commissioners  to  assign  to  assignees  for  the 
general  benefit  of  creditors  who  prove  their  debts.  But  I 
think  that  the  words  of  the  statute  of  Elizabeth  are  suffi- 
cient to  bind  the  sheriff;  for  though  he  does  not  claim  as 
to  any  beneficial  interest  from  the  bankrupt,  yet  .he  claims 
to  sell  for  the  purpose  of  paying  over  the  proceeds  to  the 
creditors  of  the  bankrupt;  and  the  person  to  whom  he 
sells  certainly  claims  under  the  bankrupt;  and  it  would 
be  somewhat  extraordinary  if  the  sheriff,  who  sells  under 
such  circumstances,  was  to  be  excepted  out  of  tlie  opera- 
tion of  the  statute. 
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I  may  observe,  that  I  am  not  aware  that  thit  point  has  Bxeh,  Cftamber, 

IQOQ 

ever  been  raised  before;  which,  if  there  had  been  any     .  . 

ground  for  it,  would  surely  have  been  done,  considering  Balmb 
the  great  variety  of  cases  in  which  this  subject  has  been  hctton. 
agitated  for  the  last  one  hundred  and  seventy  years* 

The  BUtute  of  the  6th  Geo.  4,  c  16,  is  differently  ex- 
pressed from  the  former  acts.  In  the  I2ih  section,  it  says, 
the  commissioners  are  to  assign  in  manner  after  directed; 
and  then  the  manner  is  directed  in  the  63rd  section,  which 
^5?ntfl?"«  no  such  words  as  are  contended  to  be  a  limitation 
of  the  persons  bound. 

But  I  do  not  consider  whether  this  enlarges  the  power 
of  the  commissioners  or  not,  because  I  think  the  former 
acts  extend  to  sheriffs  and  other  similar  public  officers. 

But  it  is  said,  the  law  will  make  an  implied  exception  in 
favour  of  the  sheriff,  or  other  persons  having  tlie  execution 
of  process,  because  he  is  bound  to  obey  the  king's  writ; 
and  it  would  be  very  bard  to  make  him  liable  to  an  action 
when  he  acts  according  to  the  best  of  his  judgment,  and 
has  DO  means  of  ascertaining  whether  the  debtor  has,  or 
has  not,  committed  an  act  of  bankruptcy* 

With  regard  to  his  being  a  public  officer,  and  that  he  is 
bound  to  obey  the  king's  writ,  there  is  no  doubt  but  he  is; 
and  in  the  execution  of  that  duty  he  ought  to  be  pro- 
tected. But  the  question  is,  does  he  act  in  obedience  to 
the  king's  writ?  That  commands  him  to  take  the  goods  of 
A.  ,*  but  how  can  they  be  said  to  be  the  goods  o£A,,  when 
A.  himself  has  lost  his  power  of  continuing  bis  property  in 
them,  and  when  the  judgment-creditor  has  no  right  to 
have  them  as  the  goods  of  A.^  and  when  the  person  to 
whom  the  sheriff  will  sell  has  no  such  right!  And  the 
result,  therefore,  is,  that  instead  of  seising  the  goods  of 
A.,  be  seises  the  goods  which,  by  relation,  have  beoome 
the  goods  of  tlie  assignees. 

But  it  may  be  said,  they  are  the  goods  of  ^.,  that  he  has 

VOL.  1.  X 
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Exch.  Chamber,  acquired  them^  that  be  is  in  possession,  treats  them  as  his 
own,  and  no  other  person  has  yet  acquired  a  right  to  them. 
But,  by  the  act  of  bankruptcy,  there  is  a  sort  of  stamp 
or  mark  fixed  upon  them,  which,  though  invisible  at  first, 
afterwards  is  brought  into  lig'ht  by  the  commission,  and  at- 
taches upon  them  so  as  to  destroy  all  property  in  the  bank- 
rupt; which  destruction  of  property,  though  not  apparent 
at  the  time  of  the  levy,  afterwards,  when  the  commission 
and  assignment  take  place,  operates  in  the  same  way  as  if 
the  whole  had  been  known  at  first.  He  takes  upon  him- 
self to  sell  goods  which  the  judgment-creditor  has  no  right 
to  have  sold,  and  which  the  person  who  buys  from  the  she- 
rifiT  has  no  right  to  buy.  How  can  this  be  acting  in  obe- 
dience to  the  king's  writ? 

As  to  the  hardship  upon  the  sheriff:  the  general  policy 
of  the  bankrupt  laws  makes  many  things  apparently 
hard.  It  is  very  hard,  that  if  a  man,  who  owes  a  trader 
money,  pays  it  to  him  bond  fide  in  the  regular  course  of 
business,  without  any  suspicion  of  an  act  of  bankruptcy; 
or,  if  a  bankrupt  owes  money  which  he  pays  to  a  creditor 
in  the  ordinary  course  of  business,  lie  having  no  suspicion^ 
that  an  act  of  bankruptcy  has  been  committed;  or,  if  a 
trader  sells  his  estate  after  having  committed  a  secret  act 
of  bankruptcy — that  all  these  transactions  should  be  ren- 
dered invalid  by  the  general  operation  of  the  bankrupt 
laws.  Yet  it  is  so;  and  it  is  only  by  several  particular 
acts  of  parliament  applicable  to  these  various  cases,  that 
the  various  hardships  I  have  enumerated  are  corrected  or 
modified. 

It  is  a  hardship  on  a  sheriff  if  he  seizes  goods  of  which 
the  debtor  is  in  possession  and  apparent  ownership,  and  it 
should  turn  out  that  the  possession  and  apparent  owner- 
ship were  not  fraudulent,  that  the  sheriff  should  be  liable; 
and  yet  the  circumstances  may  be  such  as  that  the  sheriff 
has  no  means  of  ascertaining  the  ownership. 

I  think  the  hardship  of  a  case  ought  not  to  form  a  prin- 
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£xch.  Chamber,  made  the  debt,  of  the  aoods,  chattels,  and  monies  of  the 
1833  C3  f  9 

bankrupt;  but  tliat  they  remained  in  his  hands,  and  he 

had  not  sold  or  delivered  them  to  the  judgment-creditor; 
and  then  it  states  a  demand  and  refusal;  and  it  concludes 
with  saying,  that  they  are  ignorant  whether  the  taking 
was  lawful.  This  special  verdict  is  quite  imperfect:  there 
is  no  conversion  found,  and  the  question  by  the  jury  is, 
whether  the  taking  was  lawful ;  and  that  may  account  for 
the  language  of  the  Judges,  that  the  taking  was  lawful^ 
which  may  have  been  meant  to  apply  to  the  original  tak* 
ing  only,  and  not  to  say  whether,  if  the  goods  had  been 
sold,  the  sheriff  would  be  liable:  and,  therefore,  on  such 
an  imperfect  case,  and  the  very  slight  way  in  which  it  is 
mentioned  in  the  two  reports,  makes  the  decision  amount 
to  very  little,  especially  as  one  reporter  states  the  prae^ 
tice  to  be  contrary.  This  case,  however,  as  far  as  it  goes, 
is  confirmed  by  what  the  Court  say  in  Phillips  v.  Thomp^ 
ion  {a). 

Turner  v.  Felgate  was  mentioned  in  Bailey  v.  Bunning* 
It  is  reported  in  1  Lev.  95,  2  Sid.  1S5;  and  it  has  been 
considered  as  applicable  to  the  present  case.  That  was  an 
action  of  trespass  against  the  creditor,  who  had  obtained 
judgment  and  levied  under  a  fieri  facias,  and  the  judg- 
ment was  afterwards  set  aside  by  rule  of  Court.  And  it 
was  there  said,  that  the  sheriff  was  not  liable,  because  he 
acted  in  obedience  to  the  king's  writ;  and  that  there  is  a 
difference  between  the  party  and  the  sheriff  in  that  re* 
spect.  There  is  not  the  least  doubt  about  that;  the  she* 
tiff  is  protected  by  the  writ,  and  he  need  only  plead  that 
by  way  of  justification  to  an  action  of  trespass.  But  the 
party  must  plead  the  judgment.  The  sheriff  is  bound  to 
obey  the  writ:  but  the  party  must  shew  that  he  bad  au- 
thority to  sue  out  the  writ,  and  that  authority  is  the  judg- 
ment.    If  the  party  was  not  bound  to  shew  the  judgment, 

(fl)  3Uv.  191. 
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it  would  be  in  the  pover  of  sdj  man  who  had  obt&ined  no  Ej^  c\rm,u^, 
judgment  to  sue  out  anj  sort  of  writ  of  execution  for  any 
tmount  that  he  thought  proper. 

But  that  does  not  apply  to  the  present  case;  here  the 
writ  directs  the  sheriff  to  take  the  goods  of  J. ;  and  if  he 
does  take  the  goods  of  ^.,  it  a  immaterial  to  him  whether 
there  was  any  judgment  against  A*  or  not. 

But  the  complaint  i?,  that  be  does  not  cbey  the  king's 
rity  and  that,  being  directed  to  take  the  poods  o{  A.j 
he  takes  goods  which,  though  in  the  possession  of  A.,  yet, 
by  operation  of  the  bankrupt  law,  ultimately  turn  out  in 
point  of  law  not  to  be  the  goods  of  A. 

The  case  of  Leichmere  r.  Thorowgood  (a)  is  also  cited  in 
iayour  of  the  defendant.     That  was  an  action  of  trespass 
against  the  sheriff.   One  of  the  points  in  dispute  was,  wbe« 
ther  the  crown  nnder  an  extent,  or  the  party  under  a^./a., 
was  entitled  to  the  goods.   But  the  Court  said,  the  sheriff 
was  not  liable  in  this  action:  and,  there  is  no  doubt,  but 
that,  according  to  the  modem  cases,  he  is  not  liable  in  tres- 
pass.    For,  in  Smiih  y.  Milles  (6),  it  was  held,  that  an  ac- 
tion of  trespass  wiU  not  Ue  against  the  sheriff  who  seizes 
goods  after  an  act  of  bankruptcy  and  before  the  issuing  of 
a  commission,  even  though  he  afterwards  sells  them.   But, 
at  the  same  time,  I  must  observe,  that  in  the  report  of 
the  case  of  Leichmere  v.  Thorowgood^  in  3  Modem,  there 
is  nothing  said  about  the  liability  of  the  sheriff. 

Afterwards,  an  action  of  trover  was  brought  against 
Toplady,  the  party,  and  Thorowgood  and  another  (c),  for 
taking  the  goods,  and  they  pleaded  the  judgment  in  the 
former  action;  and  it  was  held  to  be  a  bar.  But  that  was 
decided  only  on  the  technical  ground  of  law,  that,  after  a 
judgment  for  the  defendants  in  trespass,  the  plaintiffs  could 
not  recover  in  an  action  of  trover  for  a  conversion  of  the 


(fl)  3  Mod.  236;  1  Shower,  12;  (c)  I  Shower,  146;  2  Ventri«. 

Comb.  123.  169. 

{h)  I  T.  R.  476. 
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Exch.  Chamber,  same  goods.   But  there  is  not  a  syllable  said  in  the  latter  case  ' 
^  '  ^     as  to  the  liability  of  the  sheriff;  and  I  think  no  argument  can 
Balme        be  appHed  from  any  reasoning  upon  technicalities  and  the 
HuTTON.       form  of  action,  as  to  whether  the  sheriff  is  liable  for  seizing 
and  selling  goods  under  circumstances  like  the  present.  Cole 
V.  Dnvies  (a)  is  also  cited  for  the  defendant.     Lord  Chief 
Justice  Holt  there  held  that  the  sheriff  was  not  liable  to  an 
action  of  trover  under  circumstances  like  the  present.  That 
case,  as  far  as  it  goes,  is  in  point  for  the  defendant,  but  it 
is  only  a  Nisi  Prius  decision.  As  to  the  other  cases,  of  £ai- 
ley  V.  Bunningy  and  Letchmere  v.  Thorowgood,  considering 
the  imperfect  manner  in  which  they  are  reported,  and  con- 
sidering also  the  special  verdict  in  Bailey  v.  Bunning^  I 
think  they  only  amount  to  a  declaration  of  the  opinions 
of  the  Judges  there,  that,  generally  speaking,  the  sheriff 
was  not  liable,  but  by  no  means  to  a  judgment  upon  a  case 
like  the  present,  distinctly  brought  and  argued   before 
them;  and  that,  therefore,  the  Courts  in  late  times  are  not 
so  far  bound  by  those  cases,  but  that  they  may  take  another 
view  of  the  case  without  being  considered  as  unwarrant- 
ably overturning  former  decisions.    The  case  of  Cooper  v. 
Chitty  is  the  leading  case  on  the  subject  in  more  modem 
times. .  I  admit,  that  the  facts  of  that  case  are  not  the  same 
as  here;  for  there  the  sale  was  after  notice  of  the  act  of 
bankruptcy,  and  after  the  commission  and  assignment; 
and  that  the  decision  would  not  of  itself  be  sufficient  to 
authorize  the  Court  to  give  judgment  for  the  plaintiff. 
That  case  has  been  followed  by  a  variety  of  other  cases, 
in  some  of  which  at  least  the  facts  were  the  same  as  the 
present.     I  do  not  think  it  at  all  necessary  to  go  through 
these  cases  and  comment  upon  them,  and  upon  the  lan- 
guage used  by  particular  Judges,  as  that  has  been  so  fully 
done  already.     The  result  of  these  cases  fully  satisfies  my 
mind^  that  in  the  present  case  the  bailiff  is  liable;  and  I 
may  say  in  addition,  that  I  have  known  a  great  many  cases 

(a)  1  Ld.  Raym.  724. 
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tried  at  Am  Brias^  in  which  the  point  hat  never  been   ««*  Chamber, 
doubted.     And    I  would  also  add  in  conclusion,  that  if 
the  cases  of  BaUey  v.  Bunning,  and  Letchmere  v.  Thorow^ 
good  had  been  fully  brought  before  the  Court  upon  a 
case  like  the  present,  and  the  judgment  given  according 
to  the  opinion  there  expressed  by  the  Judges,  yet,  if  I 
bid  found,  that,  for  a  series  of  years,  there  had  been  so 
iD«iy  decisions  and  constant  practice  the  other  way,  then, 
masmuch  as   the  later  authorities  are  according  to  what 
would  be  my  opinion,  if  the  question  was  now  for  the  first 
time  to  come  under  consideration,  I  should  say  that  the 
Court  ought  to  act  upon  the  late  authorities,  though  by 
that  means   the  former  decisions  should  be  overturned. 
I  have  not   given  any  opinion  as  to  the  effect  of  the  re- 
spective indemnities  to  JewUon  and  to  Ingham j  as  I  am  of 
opinion  that  they  are  both  Uable  to  this  action,  indepen- 
dent of  any  question  of  indemnity.  Upon  the  whole  of  the 
t^^se,  I  am  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  ought  to  be  reversed. 

Park,  J. — Thb  case  has  been  so  fully  discussed  by  my 
learned  brethren  who  have  preceded  me,  that  I  am  much 
^mpted  merely  to  express  my  concurrence  with  the  majo- 
rity. The  only  reason  why  I  prefer  the  contrary  course 
is,  that  I  may  not  be  supposed  to  have  taken  no  pains  to 
instruct  myself  in  a  matter  where  the  Court  of  Escchequer 
has  delivered  a  unanimous  judgment,  supported,  as  that 
judgment  is,  by  my  learned  brother  sitting  next  me,  and 
which  judgment  the  majority  of  the  Judges  now  present 
think  ought  to  be  reversed. 

The  real  point  in  this  case  is,  whether  a  sheriff  or  bailiff 
of  a  liberty,  who  seizes  the  goods  of  a  man  under  a  writ  of 
fieri  faciast  a  secret  act  of  bankruptcy  having  been  pre- 
viously committed,  and  which  the  sheriff  had  no  notice  of, 
is  liable  to  an  action  of  trover,  at  the  suit  of  the  assignees 
of  such  man,  under  a  commission  of  bankruptcy  subse- 
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Ejceh,  Chamber,  quently  issuedy  founded  upon  the  said  preyious  act  of 

^     bankruptcy.     I  am  of  opinion  that  he  is. 

Balms  It  may  certainly  be  hard  upon  a  sheriff  or  bailiff  that  he 

Button.       should  be  held  liable  in  a  case  like  the  present,  where  no 

misconduct  can  be  imputed  to  him  or  to  his^ officers;  but  it 

appears  to  me  that  if,  on  account  of  such  hardship,  we  were 

to  affirm  this  judgment  of  the  Court  of  Exchequer ^  we 

should  break  in  on  an  established  rule  of  law;  established 

confessedly  for  above  seventy  years;  admitted  as  a  clear 

rule  in  all  the  text  books  of  writers  upon  bankrupt  law; 

acted  upon  by  all  practisers,  in  their  advice  to  clients; 

and  confirmed  by  some  of  the  ablest  men  that  have  ever 

adorned  the  judicial  seat,  from  Lord  Mansfield  down  to 

the  present  day,  namely,  from  the  year  1756. 

The  question  really  is,  whether  these  goods,  when  the 
bailiff  seized  tbem,  were  the  goods  of  the  bankrupt,  or 
the  goods  of  the  assignees  by  relation  to  the  act  of  bank* 
ruptcy.  That  the  act  of  bankruptcy  vested  the  goods  in 
the  assignees  seems  not  to  be  disputed:  then,  certraily,  the 
process  having  commanded  that  the  goods  of  A.  shall  be 
taken,  the  sheriff  must  at  his  peril  answer,  if  he  take 
goods  which  have  become  the  property  of  jB.,  by  being 
sued  in  an  action  of  trover.  Mistake  as  to  the  right  of 
property  at  the  time  of  the  seiaure,  both  in  the  plaintiff 
herself  and  in  the  sheriff^  as  was  truly  stated  by  my  bro* 
ther  Bayleym  the  case  I  am  about  to  quote,  will  not 
excuse  the  sheriff.  And  indeed  that  was  a.  very  hard 
ease:  I  mean  the  case  of  Qlasspoole  r.Young{a)f  where 
a  writ  of  execution  issued  against  a  man  named  Meer' 
ing,  the  supposed  husband  of  the  plaintiff,  who  really 
believed  herself  to  be  his  lawful  wife  at  the  time  of  the 
aeieure  of  the  goods,  which  had  been  her  property ;  bat 
after  this,  the  woman,  discovering  that  a  former  wife  was 
living,  and  the  marriage  with  her  consequently  void,  re- 

(«)  9  B.  &  C.  696. 
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covered  the  Talne  of  the  goods  against  the  sheriff  in  an  Bxeh.  Ckamh0r, 
sction  of  trover,  by  iite  unanimous  judgment  of  Lord 
TetOerdem^  and  my  brothers  Bayley,  LUiledale,  and  James 
Parte.      The  rule  of  law,  then,  is  undoubted,  that  the 
dieriff  most    at  his  peril  seise  the  goods  of  the  party 
agamat  whom  the  writ  issued ;  and  if  they  have  ceased, 
withoat  iraud,  to  be  the  goods  of  that  party,  the  sheriff 
is  Hable  if  he  seized  them,  though  not  cognizant  of  the 
change  of  property.    The  hardship,  then,  can  be  no  argu- 
ment if  the  law  be  clear,  for  there  are  many,  many  cases  in 
which  the  law  has  thrown  a  similar  liability  upon  the 
dieriff,  not  regarding  the  hardship  of  the  case ;  and  I  am 
not  aware  of  any  exception  in  any  bankrupt  act  (my  brother 
Boeanquet  has  fully  gone  into  them)  in  favour  of  the  she* 
riff.      For,  as  Lord  EUenborough  said,  in  the  case  of 
Stephens  v.  Ehoall  (a),  the  Court  must  be  governed  by  the 
principles  of  law,  and  not  by  the  hardship  of  any  particular 
ease ;  **  for,  what  can  be  more  hard,"  says  his  Lordship, 
"  than  the  common  case  of  trespass,  where  the  servant  has 
done  some  act  in  assertion  of  his  master's  right,  that  he 
ahould  be  liable,  not  only  jointly  with  his  master,  but,  if  his 
master  cannot  satisfy  it,  for  every  penny  of  the  whole  da- 
mage, and  his  person  also  should  be  liable  for  it.**  The  sher- 
iff is  in  a  much  better  situation;  for  though  he  must  often 
act  at  his  peril,  and  sustains  losses,  yet  he  has  considerable 
iisee  in  poundagef,  &c.  to  remunerate  him  for  such  danger. 
It  is  admitted,  indeed  it  was  impossible  to  deny,  that  the 
point  has  been  expressly  decided  over  and  over  agrain ;  but 
it  is  desired  that  all  those  cases  shall  be  overturned,  be- 
cause they  all,  it  is  said,  depend  upon  the  case  of  Cooper 
V.  Ckiity,  and  none  of  the  latter  cases,  they  say,  refer  to 
the  cases  before  Cooper  v.  Ckiity,  which  are  at  variance 
with  that  decision:  for  those  who  wish  to  overturn  the 
cases,  allege,  that,  if  the  Courts  had  looked  at  those  prior 

(a)  4  M.  fc  S.  259. 
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decisions,  they  never  would  have  upheld  Lord  MamfieUts 
doctrine,  and  that  of  his  brethren.  This  seems  to  me  a 
Balme  most  disingenuous  argument,  and  not  complimentary  to 
HuTTON.  the  Judges  who,  numerous  and  powerful  in  knowledge  and 
talent  as  many  of  them  have  been,  have  decided  those 
latter  cases.  It  is  true,  that  in  the  arguments  of  some 
of  them,  the  older  cases  of  Bailey  v.  Sunning ,  Leichmere 
V.  T/iorowgood,  and  others,  have  not  been  mentioned. 
But  are  we  thence  to  infer  that  those  learned  Judges 
were  unacquainted  with,  or  did  not  weigh,  those  deci- 
sions ?  The  fact  is  directly  otherwise ;  and  the  fair  and 
legitimate  inference  is  the  reverse.  The  later  Judges, 
it  is  said,  have  followed  Cooper  v.  Chitty.  Be  it  so;  then 
they  must  have  read  it — and  they  could  not  do  so  without 
seeing  the  cases  which  I  have  alluded  to  reasoned  and 
commented  upon,  both  at  the  bar  and  upon  the  bench ; 
and  therefore  the  fair  and  legitimate  inference  is,  that  the 
Judges  were  of  opinion  that  Cooper  v.  Chitty,  if  it  did 
not  overturn  the  former  decisions,  was  more  consonant  to 
reason,  public  convenience,  and  sound  policy,  in  holding 
the  sheriff  liable  even  in  the  case  of  mistake  and  ignorance ; 
and  it  is  to  suppose  that  the  Judges  shut  their  eyes,  and 
remained  wilfully  ignorant  of  the  prior  cases :  besides,  it 
is  a  mistake  in  the  judgment  of  the  Court  of  Exchequer^ 
when  they  allege  that  none  of  the  cases  later  than  Cooper 
V.  ChiUy  refer  to  Bailey  v.  Bunning;  for  the  direct 
contrary  is  the  fact,  as  clearly  proved  by  my  brother 
Patteson.  In  reference  to  the  other  cases,  I  have 
considered  the  cases  alluded  to  ;  and  although  I .  do 
not  highly  approve  of  very  long  and  elaborate  judgments, 
yet  I  mi^st  say  that,  in  all  the  reports  of  the  different  stages 
of  the  case  of  Leichmere  v.  Thorowgood  and  Letch- 
mere  \\  Toplady^  it  is  most  difficult  to  get  at  the  real  history 
of  that  case;  but  taking  them  all  together,  one  thing 
seems  clear,  that  the  sheriff  was  held  not  to  be  a  trespasser 
in  such  a  case  as  this;  and  no  Judge,  in  Cooper  v.  Chitty, 
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uor  in  any  case  since,  has  so  considered  bim.     It  wms  also  E^k.  Chamber, 
held,  in  Leichmere  ▼.  Toplady^  where  troTer  was  afterwards     v 
brought,  that  it  woald  not  then  lie,  not  that  it  would  not  lie.        Balms 
generally  speaking,  but  that  the  plea  of  the  jadgment  in  the       Hrrio?!. 
action  of  trespass  against  the  sheriff  was  a  good  bar  by  way 
of  estoppel.    Whether  the  Court  was  right  or  wrong  in  this 
latter  opinion,  I  do  not  stop  to  inquire;  if  wrong,  it  weakens 
the  aathority  of  the  case  altogether;  if  right,  it  does  not 
nuHtate  against  the  position  that  trover  generally  will  lie,' 
though  trespass  will  not,  against  the  sheriff.     In  Comber^ 
bachf  123,   he  makes  Lord  Holt  say  that  the  property 
of  the  goods  is  vested  In*  ti.e  delivery  of  the  writ  o(  Jleri 
^acias,  even  against  the  king.    This,  Lord  Mamsfidd  truly 
says  he  could  not  have  said,  for  no  inception  of  an  execu- 
tion  can  bar  the  crown.     Lord  Holt  himself,  in  another 
case,  says  the  direct  contrary  to  vhat  Comberbach  here  re- 
ports of  him;  for,  in  Stmalleomb  v.  Cross  (a),  his  Lordship 
says,  that  "  the  property  of  the  goods  is  not  absolutely 
bound  by  the  delivery  of  the  writ  to  the  sheriff.*'     And 
this  question  is  now  happily  set  to  rest  by  the  decision  of 
the  House  of  Lords  last  session  in  GiUs  v.  Grocer;  be- 
sides, it  is  difficult  to  understand  when  and  by  whom  this 
case  was  decided.     3rd  Modem  decided    this  case  in 
Trimiiy  Term,   4  James  2,  at   which  time   Sir  J.  Holi 
was  not  Chief  Justice;  for  it  is  clear  matter  of  history  that 
he  was  appointed  upon  the  Revolution,  in  the  room  of  Sir 
Richard  Wrighij  who  continued  all  Miehaelmas  Term  fol- 
lowing the  landing  of  King  WiUiam  to  be  Chief  Justice;  and 
no  Hilary  Term  was  kept  in  c  ^nsequence  of  the  Revolu- 
tion. Cosiirr&id(  makes  the  decision  take  place  in  TViatljf, 
1st  of  King  WUBwmj  twelve  months  after  the  date  of  the 
former;  and  Aiomrr states  the  decision  to  have  taken  phee 
in  Easier,  1st  of  King  William.    The  case  of  Leiekmtre 
V.  TopUulg  was  in  the  Commam  Pleas,   Hilartf  2ud  of 
WilOam  ^  Mary.    My  only  object  in  making  these  ob- 
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Etch.  Chamber,  geiVations  is,  to  shew  the  extreme  inaccuracy  and  inatten- 
tion of  those  persons  who,  by  these  inaccuracies  in  dates, 
may  be  presumed  to  have  taken  their  accounts  of  what 
passed  from  others,  but  not  to  have  been  themselves  pre- 
sent; for  even  the  publisher  of  3rd  Modem  says,  in  his 
preface,  that  he  must  confess  that  some  of  the  late  re- 
ports (of  course  not  meaning  his  own)  are  collected  with 
very  little  judgment.  Bailey  v«  Bunning  (a),  which 
is  also  mentioned  in  Phillipa  v.  Thompson  (ft),  was  un- 
doubtedly an  action  of  trover;  but,  for  the  reasons  so 
ably  given  by  my  brother  Bosanquei,  and  which,  there- 
fore, I  shall  not  repeat,  it  is  clear  that,  even  giving  full 
credit  to  the  decision,  it  does  not  at  all  govern  this  case: 
Siderfin  does  not  agree:  but  even  if  it  were  more  applicable 
to  this  case  I  cannot  feel  all  that  respect  for  such  unsatis* 
factory  accounts  of  that  decision,  so  much  at  least  as  to 
induce  me  to  overturn  the  uniform  and  constant  train  of 
judgments  of  seventy-six  years  and  more,  by  some  of  the 
ablest  Judges  that  Weslminsier-hall  has  seen. 

The  oldest  man  now  living  remembers  no  other  rule 
upon  this  point,  than  that  which  it  is  said  Cooper  v. 
Ciiity  established.  Admitting,  for  argument  only,  that 
that  was  a  novel  decision,  yet  no  inconvenience  has  re- 
sulted from  it;  the  Judges  have  been  followers  of  it, 
counsel  and  attomies  have  advised  on  its  strength,  and 
merchants  have,  as  assignees,  known  and  abided  by  the 
rule;  and  it  is,  as  we  well  know,  frequently  immaterial 
how  points  of  law  are  determined,  provided  they  are 
known  and  uniform ;  and  certainly  this  point  of  law  has 
been  known  and  uniform  for  the  long  period  I  have 
mentioned.  I  was,  therefore,  surprised  to  observe,  in 
one  of  the  arguments  of  this  case  in  the  Court  below,  a 
statement  that  there  had  been  some  recent  decisions  on 
this  point  Who  were  the  Judges  who  decided  Cooper 
V.  CMity?  Lord  ManffieU,  who  is  not,  I  believe,  remem- 

(a)  I  Lev.  173.  (b)  3  Lev.  191. 
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bered  by  any  one  now  present,  myself  excepted ;  but  he  Buck.  Chmmbtr, 
was  A  Judge,  who,  in  the  expressive  language  of  one  ^  '  ^ 

who  knew  him  well,  and  who  could  duly  appreciate  his       Balmb 
learning  and  ability,  so  enlarged  and  commented  upon      hutton. 
cases  J  and  was  so  powerful  in  argument  that  his  hearers 
were  sometimes  lost  in  admiration  at  the  strength  and  ex* 
tent  of  the  human  understanding.     His  colleagues,  when 
Cooper  V.  Chitty  was  decided,  were  no  other  than  Sir 
John  Eardley  Wilmoi,  afterwards  Chief  Justice  of  the 
Common  Pleas,  the  very  learned  Mr.  J.  Foster  and  Mr.  J. 
Denmson.    Was  it  a  hurried  decision?    It  was  argued  in 
two  different  terms  by  four  of  the  most  eminent  advocates 
of  that  day;  after  which  the  Court  took  time  to  deliberate; 
and  then  Lord  Mansfield  delivered  a  clear,  lucid,  and  argu* 
mentative  judgment  of  himself  and  his  three  most  learned 
brethren,  and  commented  upon  the  cases  of  Bailey  v. 
Brnrndf^  and  Letchm&re  v.  TAorowgood  in  a  way  which  shews 
at  least  that  they  had  by  no  means  been  overlooked  by 
them.  The  case  of  Cooper  r.  Chitty  is  best  reported  in  the 
1st  Lord  Kenyoris  Cases,  895;  although  there  is  no  ma- 
terial difference  between  Kenyon,  Blackstone,  and  Burrow; 
and  whoever  reads  with  attention  Lord  Kenyon's  note, 
though  his  Lordship  was  then  a  very  young  man,  will  dis- 
cover all  the  accuracy  and  acuteness  of  that  great  mind 
so  well  remembered  by  us  who  saw  him^  as  many  of  us  saw 
him,  in  the  full  splendour  of  it;  and  when  reading  this  lu* 
minous  judgment  of  Lord  MansfieUCs,  as  reported  by  his 
eminent  successor,  I  cannot  but  lament  that,  in  the  course 
of  some  of  the  arguments  in  the  case  now  under  consider* 
ation.  Lord  Mansfield  should  be  charged  with  making  a 
very  useless  display  of  what  would  appear  to  be  legal  know- 
ledge, and  filling  up  six  pages  with  what  might  have  been 
expressed  in  six  lines.     I  am  sorry  to  say,  the  judgments 
of  modern  days  cannot  claim  a  superiority  in  conciseness 
and  beauty  above  those  of  Lord  Mansfield.     Were  I,  af- 
ter the  discussion  this  case  has  undergone  at  the  bar, 
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Exch,  Chamber,  and  after  the  luminous  argument  of  my  brothers  wlio  have' 

'   V     preceded  me,  to  travel  through  and  comment  upon  all  the 

Balmc        cases  since  Cooper  v.  Chitlt/,  which  have  been  uniform,  I 

HuTTON.       should  indeed  be  justly  chargeable  with  making  an  useless 

display  of  legal  knowledge.    I  shall  merely  mention  them, 

and  a  host  of  learned  persons  who  have  affirmed  the  doc^ 

trine. 

Smith  y,MiUes  (a)  was  an  action  of  trespass ;  and  Ashurst 
and  Buller,  Justices,  after  lime  taken  to  consider,  held  it 
would  not  lie;  but  expressly  took  the  distinction  between 
trover  and  trespass ;  and  a  long  passage  of  Lord  Mans- 
Jield*s  judgment  in  Cooper  v.  Chitty  is  read  by  Mr.  Justice 
Ashurst^  and  adopted  by  the  Court.  Mr.  Justice  Ashurst 
was  not  an  eloquent  man^  but  he  was  always  reckoned  a 
learned  Judge ;  and  of  the  high  legal  character  of  Mr.  Jus- 
tice Buller  all  the  profession  formed  a  very  just  estimate. 
In  Potter  v.  Starhie  (6),  Mr.  B.  Wood  first,  and  the  whole 
of  the  Court  of  Exchequer ,  held  that  the  sheriff  was  liable 
in  trover,  though  he  seized,  sold,  and  actually  paid  over 
the  money  before  a  commission  issued,  and  before  any  no- 
tice;  saying  that  this  necessarily  followed  from  Cooper  v. 
Chitty;  for  it  was  an  unlawful  interference  with  another's 
goods.  In  Stephens  v.  Elwall{c),  it  was  held,  that  a  8er« 
vant  may  be  charged  in  trover,  though  the  act  of  conver- 
sion be  done  for  the  benefit  of  the  master ;  and  Lord  El- 
lenborough  observed,  that  the  Court  must  be  governed  by 
the  principles  of  law,  and  not  by  the  hardship  of  any  par- 
ticular case.  Wyatt  v.  Blacles  (d)  is  supposed  (in  the  judg- 
ment we  are  now  considering)  not  to  shew  sufficiently  what 
the  opinion  of  Lord  EUenborough  was,  in  this  judgment, 
as  to  the  point  we  are  now  considering,  nor  whether  the 
point  was  at  all  raised.  But  the  facts  of  that  case  were 
exactly  similar  to  those  now  before  us ;  and  it  seems  to  me 


(a)  1  Term  Rep.  4/5.  (c)  4  M.  &  S.  259. 

(A)  4  M  &  S.  260.  {d)  3  Camp.  396. 
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impoittble  that  LK>rd    EU^nborough^  though  the  counsel  EjcH,  Chamber 
Bflght  not  have  stated  the  case  with  much  precision,  could     ^     ^'  ^ 
bsrededded  as  he  did,    if  he  had  not  had  the  supposed        B\lmc 
point  of  Cooper  w.  Chiiiff  in  his  view.     The  case  of  Laza*       hutton. 
w  V.  Waiikman  {a)  ^was  decided  by  the  Court  of  Common 
Pleas  daring  the   Chief  Justiceship  of  Sir  It.  Dallas,  in 
the  same  way   as    Cooper  v.  Chitty  was.     I  speak  not  of 
my  opinion  of  mine  in  that  case,  but  I  can  speak  of  two  of 
die  Court,  happily    still  alive,  though  no  longer  of  our 
body;  two  better  laiivyers  could  not  be  found ;  I  mean  my 
brothers  'Bwrrough  and  Richardson;  the  former  states  the 
pmnt  to  have  been  settled  long  before  he  knew  Westmin- 
ster-haU;  the  latter,  and  no  man  had  more  practical  ex* 
pertence,  says  that  the  law,  as  to  a  question  of  this  nature, 
had  been  long  since  settled,  and  had  frequently  occurred 
of  late  years  at  Nisi  Prius.    There-must,  therefore,  have 
been  an  accidental  mis-statement  in  the  judgment  below, 
when  it  is  supposed  that  Lazarus  v.  Waithman  was  de- 
cided altogether  upon  Cooper  v.  Chitty,  and  that  none  of 
the  earlier  cases  were  mentioned.     Those  who  know,  as  I 
of  course  did,  the  infinite  pains  that  most  valuable  person. 
Lord  Chief  Justice  Dallas,  took  to  inform  himself,  by  dili- 
gent research,  and  to  procure  information  from  others,  of 
every  case  and  decision  that  at  all  bore  upon  matters  be- 
fore him,  will  not  readily  believe  he  was  not  aware  of  the 
cases  at  Bailey  v.  Bunmng  and  Phillips  v.  Thompson;  but  it 
unfortunately  happens,  that,  even  if  the  Lord  Chief  Justice 
of  that  day  were  not  entitled  to  all  the  commendation  I 
most  cheerfully  and  affectionately  bestow  upon  him,  the 
very  cases  supposed   to  have  been  overlooked    by  the 
Judges,  Dallas,  Burrough,  Richardson,  and  myself,  were 
expressly  quoted  and  relied  upon  by  the  learned  counsel 
for  the  sheriff,  in  Lazarus  v.  Waithman,  and  in  Price  v. 
Helyar  (b),  which  I  only  quote  as  an  authority  of  three 

(a)  6  B.  Moore,  314.         {b)  1  Moore  &  Payne,  641 ;  5.  C.  4  Bing.  697- 
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Bgch.  Chamber,  Judges  of  the  Court,  because  my  learned  brother  who 
sits  next  me  thinks  there  was  some  mistake  as  to  its 
haying  been  the  unanimous  opinion  of  the  four  Judges. 
We  have  to  add  the  weight  and  authority  of  that  very 
embent  and  acute  Judge,  Lord  Chief  Justice  Best,  de* 
livering  a  most  luminous  argument,  after  time  taken  to 
consider,  as  the  joint  opinion  of  hia  Lordship,  myself,  and 
Mr.  Justice  Burroughs  the  facts  of  that  case  being  not 
possibly  distinguishable  from  this.  But  the  weight  of  au- 
thority and  of  name  does  not  rest  here :  for,  in  Carlisle  v* 
Garland  (a).  Lord  Chief  Justice  Trndal^  my  brothers  Bo* 
sanquei  and  /ihlersom^  all  maintained  the  same  point;  and 
again,  that  most  emhient  person,  and  ever  to  be  lamented 
Judge,  Lord  Tenierden,  with  the  concurrence  of  my  bro* 
then  LiitledalCf  Taunton,  and  PtUteson^in Dillon  v. Lang* 
leg  (6),  expressly  like  this  case  in  every  circumstance,  says, 
'^  the  sheriff  must  obey  the  writ,  but  he  is  also  required 
to  know  whose  goods  he  takes.  We  ought  to  consider 
ourselves  bound  by  the  many  decisions  which  have  taken 
place,  establishing  the  liability  of  the  sheriffi"  And  then 
his  Lordship  refers  to  the  case  of  Carlisle  v.  Oarland  as 
in  point.  Indeed  it  is  admitted  in  the  Court  below,  dial 
the  cases  of  Potter  v.  Starkey,  Lanarus  r.  Waitkmant  Price 
V.  Heltfar^  Carlisle  v.  Garland^  and  Dillon  v.  Langley^  can* 
not  be  distinguished  either  in  facts  or  reasoning  from  the 
case  now  under  consideration.  I  have  formerly  referred 
to  the  case  of  CUasspoole  v.  Young,  as  a  much  harder  case 
against  the  sheriff  than  the  present ;  and  I  shall  not  re* 
state  it:  I  only  mention  it  for  the  sake  of  adding  to  the 
list  of  legal  luaninaries,  who,  for  the  last  seventy-«ix  years^ 
have  unifbnnly  concurred  m  this  opinion  till  now,  the 
names  of  two  emment  Judges,  Mr.  Justice,  now  Baroo» 
Bayky,  and  Mr.  Justice  James  Purhe^  If,  ther^re» 
I  even  thought  the  case  of  Cooper  v.  CMttjf  wrongly 

«)  5  Aleore  &  Pliyae,  102|  S.  a  7  Bii«.  298.       (h)2B.&  Ad.  131. 
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decided,  and  which  some  of  my  brothers  seem  to  think,  I  Etch.  Chamber, 
do  not  feel  myself  strong  enough,  nor  ^do  I  feel  myself 
justified  in  setting  up  my  judgment  against  the  immense 
host  of  those  great  men  who  have  so  long  considered  this 
as  a  closed  and  settled  point  of  law. 

I  may  add,  without  ^impropriety,  that  Lord  Tenterden^ 
in  a  conference  with  all  the  Judges  who  had  heard  this 
case  argued,  concurred  in  the  opinion  I  have  formed;  and 
when  the  opinions  of  that  most  eminent,  most  learned,  and 
ever  to  be  lamented  Judge,  as  well  as  the  humblest,  and 
most  unassuming  of  men,  are  mentioned,  they  will  claim 
and  receive  from  every  other  Judge  and  lawyer,  the  most 
profound  and  unfeigned  attention  and  respect;  especially 
when  I  find  him  in  a  case  having  no  connection  with  this, 
declaring  that  the  Judges  of  former  times  (and  I  speak  of 
the  uniform  judgment  of  above  seventy  years)  ought  to  be 
followed  and  adopted,  unless  we  can  see  very  clearly  that 
they  are  erroneous;  otherwise  there  would  be  no  certainty 
in  the  administration  of  the  law.  When,  therefore,  1  find 
this  law  uniformly  acted  upon  for  much  above  seventy 
years,  I  rejoice,  after  a  long  judicial  life,  to  declare  my 
firm  belief,  that  a  new  practice  on  this  point  should  not  be 
introduced.  I  think  it  cannot  be  done  without  danger.  For 
these  reasons,  and  upon  these  authorities,  I  think  the  judg- 
ment of  the  Court  of  Exchequer  ought  to  be  reversed. 

TiNDAL  C.  J. — It  has  become  unnecessary  for  me,  after 
the  full  discussion  which  this  case  has  undergone,  to  state 
at  length  the  grounds  upon  which  my  judgment  has  been 
formed,  or  to  comment  upon  the  several  cases  which  have 
already  been  brought  before  the  notice  of  the  Court.  I 
shall  endeavour,  therefore,  to  compress,  within  as  short  a 
compass  as  is  consistent  with  making  myself  intelligible, 
the  reasons  upon  which  my  mind  has  been  brought  to  the 
conclusion,  that  the  judgment  of  the  Court  below  ought 
to  be  reversed. 

VOL.  I.  Y 
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Exch.  chmi^ber,      The  question  arising  upon  the  special  verdict  is  in  sub- 

s_,^,^^     stance  this:  whether  the  sheriff,  who  has  seized  the  goods 

Balme       of  a  defendant  under  a  writ  ofji.fa.f  and  has  sold  and 

HuTTON.      delivered  them  to  the  judgment-creditor  in  satisfaction  of 

the  debt,  after  a  secret  act  of  bankruptcy  committed  by 

the   defendant,  but  before  the  issuing  of  a  commission 

against  him,  is  liable  to  an  action  of  trover  at  the  suit  of 

the  assignees  subsequently  chosen  under  such  commission. 

And  upon  this  question  I  can  arrive  at  no  other  conclusion^ 

upon  the  construction  of  the  statute  upon  which  the  bank* 

Tupt  law  now  stands,  without  any  reference  to  the  cases 

decided  on  the  point,  than  that  the  seizing  and  subsequent 

sale  of  these  goods  to  the  judgment-creditor  is  a  wrongful 

conversion,  so  as  to  make  the  sheriff  liable  in  an  action  of 

trover. 

The  answer  to  the  question  above  put,  rests  upon  two 
distinct  propositions ;  first,  that  the  goods  in  question  were, 
at  the  time  of  the  sale  under  the  writ,  the  property  of  the 
assignees,  having  become  their  property  by  relation  from 
the  time  of  the  act  of  bankruptcy;  secondly,  that  there  is 
no  exception,  either  express  or  implied,  in  the  bankrupt 
act,  in  favour  of  a  sheriff  executing  the  king's  writ.  I  shall 
proceed  to  consider  each  of  these  positions  separately,  and 
in  order.  First,  upon  the  just  construction  of  the  late 
statute,  the  goods  at  the  time  of  the  sale  belonged  to  the 
assignees,  and  ihe  sale  was  a  wrongful  conversion^  because 
it  was  a  sale  of  their  goods; — that  the  ownership  of  the 
goods  was  not  divested  out  of  the  bankrupt  by  the  act  of 
bankruptcy,  or  by  the  issuing  of  the  commission,  or  by 
any  other  act  than  the  execution  of  the  commissioners* 
assignment,  may  indeed  be  readily  admitted.  If  any 
authority  were  necessary  for  that  point,  the  cases  of  Cary 
V.  Crisp  {a)  and  Brassey  v.  Dawson  (6)  are  decisive  upon 
the  subject.  But  it  seems  equally  clear,  that,  by  the  neces- 

(a)  1  Salk.  108.  (6)  2  Str.  978. 
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s»y  construction  of  the  clause    by  which   the  cominis-  ^«cA.  Chamber, 

1833 
siooen  are  directed  to  "  assign  all  the  bankrupt's  money, 

goods,  chattels,  and  debts,  wherever  they  may  be  found 
or  kaown  ;**  such  assignment,  whenever  made,  shall  operate 
by  relation,  so  as  to  carry  to  the  assignees  all  the  property 
which  the  bankrupt  had  at  the  time  of  the  act  of  bank- 
ruptcy. 

The  twelfth  section  of  the  recent  act,  G  Geo.  4,  upon 
which  the  law  now  stands,  varies  indeed  in  some  particu- 
lars of  expression  from  the  language  of  the  earlier  acts ; 
but  not  so  materially  as  to  afford  a  ground  for  any  differ- 
ence of  construction  in  this  particular,  in  which  it  is  certain 
no  real  difference  could  have  been  intended.     It  has  been 
observed,  in  one  case,  by  Lord  Hardmcke,  then  Chief 
Justice  of  the  King*s  Bench,  in  Brassey  v.  Dawson  (a), 
that  this  relation  is  a  fiction  of  the  law,  and  that  fictions 
are  not  to  be  favoured.     But  I  must  confess  myself  unable 
to  consider  it  as  any  fiction  at  all ;  for  it  appears  to  be  the 
direct  positive  enactment  of  the  legislature,  expressed  in 
plain  and  unequivocal  terms.     That  such  an  enactment  is 
indeed  attended  in  some  cases  with  hardship  must  be  ad- 
mitted ;  but  there  seemed  to  have  been  no  alternative  for 
the  legislature,  but  either  to  allow  these  individual  cases 
of  hardship,  or  to  submit  to  a  general  inconvenience ;  for, 
unless  the  assignees  were  made  to  take  the  property  of  the 
bankrupt  as  it  stood  at  the  time  of  the  bankruptcy,  this 
general  inconvenience  must  follow,  that  the  estate  would 
be  subject  to  all  the  fraudulent  or  improvident  dispositions 
and  conveyances  which  failing  men,  in  a  state  of  bank- 
ruptcy, will   inevitably   have   recourse    to.      That  such 
relation  was  intended  is  evident  from  the  consideration, 
that,  in  various  instances,  where  the  individual  hardship 
was  greater  than  was  warranted  by  the  general  convenience, 
the  legislature  has  from  time  to  time,  by  new  statutes,  cut 

(a)  2  Str.  978. 
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Exch,  Chamber,  dowTi  the  relation  in  particular  cases;  as,  first,  in  the  case 
^^'  ^  of  payment  of  debts  to  a  bankrupt  before  notice  of  an  act 
of  bankruptcy  (1  Jac.  l,  c.  15);  next,  in  the  case  of  the  sale 
of  real  property  by  the  bankrupt,  where  the  commission 
is  not  sued  out  within  five  years  after  the  secret  act  of 
bankruptcy  (21  Jac.  1,  c.  19);  again,  in  the  case  of  pay- 
ment by  the  bankrupt  to  creditors  for  goods  sold 
(19  Geo.  2,  c.  32) ;  and,  lastly,  m  the  case  of  conveyances, 
contracts,  and  other  dealings  and  transactions  with  bank- 
rupts, bond  fide  made  and  entered  into  more  than  two 
calendar  months  before  the  date  and  issuing  of  the  com- 
mission (46  Geo.  3,  c.  65).  All  which  provisions  of  the 
legislature  do  prove  and  establish  two  points :  first,  that 
such  relation  to  the  act  of  bankruptcy  did  at  the  time  exist 
under  the  previous  enactment;  secondly,  that  nothing  short 
of  the  authority  of  Parliament  was  sufficient  to  relax  the  se- 
verity of  the  former  law.  The  Courts  of  law  have  uniform- 
ly held  such  construction  of  the  bankrupt  acts.  I  will  re- 
fer to  one  case  only,  namely ^  the  judgment  of  Lord  Hard- 
wicke,  when  Chancellor,  in  Billon  v.  Hyde  (a),  because  it 
appears  to  me  to  import  that  at  that  time  he  did  not  con- 
sider this  relation  to  the  act  of  bankruptcy  to  be  a  fiction  of 
law.  Lord  Hardwicke  observes — **  It  is  said  that  this  rule 
(the  relation  to  the  act  of  bankruptcy)  founded  on  this  act 
of  Parliament,  is  contrary  to  the  general  reason  of  the  law, 
which  says,  that  fictions  of  law  and  legal  relations  shall 
not  enure  to  the  wrong  of  any  one,  which  is  a  general  rule, 
invented  to  support  the  right  and  equity  of  the  case.  But 
the  reason  of  taking  this  case  out  of  that  rule  is  plainly 
this,  and  the  law  did  intend  it  on  this  general  rule,  that  it 
is  better  to  suffer  a  particular  mischief  than  an  incon- 
venience, and  the  Legislature  foresaw  that  there  would 
be  a  particular  mischief,  which  they  cured  by  that  pro- 
viso, but  did  not  extend  it  further,  because  the  incon- 
venience on  the  other  hand,  of  suffering  bankrupts  to 

(a)  2  Ve«.  310. 
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cUsposc  of  their  effects  by  contracts  or  judgments,  would  ^'''^^^^^''* 
put  it  in  their  power  to  defeat  their  just  creditors  of  their 
debts,  so  that  it  would  be  difficult  commonly  to  find  out 
whether  there  was  a  mixture  of  fraud ;  so  the  Legislature 
thought  it  better  to  lay  down  that  general  rule."  Upon 
these  grounds  it  may,  I  think,  be  safely  concluded,  that 
all  the  property  belonging  to  the  bankrupt  at  the  time  of 
his  bankruptcy  passes  to  his  asaignees  by  the  commission- 
ers* assignment,  whatever  may  be  the  time  at  which  such 
assignment  is  executed. 

The  second  ground  above  referred  to  is,  that  there  is 
no  exception,  express  or  implied,  in  the  bankrupt  act  in 
favour  of  the  sheriff  executing  a  writ  after  a  secret  act 
of  bankruptcy.  So  that,  whilst  servants  of  the  bankrupt, 
judgment*creditors,  who  set  the  law  in  motion,  vendees 
at  the  sheriff's  sale,  and  all  other  persons  who  assist  in 
selling,  disposing,  or  removing  the  goods  of  a  bankrupt 
after  a  secret  act  of  bankruptcy,  would  confessedly  be 
held  guilty  of  a  wrongful  conversion.  Neither  is  the 
sheriff,  by  reason  of  his  situation  and  character,  exempt- 
ed from  the  same  liability.  That  there  is  no  express 
exception  is  evident  from  perusing  the  words  of  the  sta- 
tute; if  there  be  any  exception,  therefore,  it  must  be  one 
that  is  implied.  Now,  the  only  ground  upon  which  such 
implied  exception  in  favour  of  the  sheriff  is  contended  for, 
resolves  itself  at  last  into  the  hardship  of  his  case.  It  is  said 
to  be  a  hard  measure  to  make  him  answerable  where  he  is 
obliged  to  execute  the  writ,  where  he  is  acting  honestly  in 
the  execution  of  his  duty,  and  is  under  an  invincible  ig- 
norance at  the  time,  that  the  goods  are  the  property  of  the 
assignees.  The  question  therefore  is,  whether  such  hard- 
ship on  the  sheriff  can  be  held  upon  any  legal  ground  to 
work  an  exception  in  his  favour. 

If  once  this  principle  were  to  be  admitted,  it  would  oper- 
ate not  only  in  cases  where  the  ignorance  of  the  sheriff  was 
really  invincible,  but  in  many  others,  where  a  small  exer- 
cise of  caution,  inquiry,  and  investigation  would  have  been 
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Ejcch,  Cumber,  sufficient  to  have  prevented  him  from  executing  the  writ: 

V ^ /     such  a  construction,  therefore,  in  order  to  prevent  a  mis- 

Balme        chief  to  the  individual  in  a  few  cases,  would  occasion  an  in- 

v» 

Button.  convenience  to  the  creditors  at  large  in  many.  Again,  in  how 
many  other  cases  does  the  law  hold  him  responsible  where 
he  is  equally  honest  in  the  performance  of  his  duty,  and  his 
difficulty  in  choosing  the  right  course  is  equally  great?  In 
an  execution  against  A.,  if  he  sells  the  goods  of  B.  which 
are  in  AJ*s  possession  and  apparent  ownership^  by  loan  or 
otherwise,  he  is  liable  in  trover  to  the  rightful  owner,  even 
after  he  has  paid  over  the  money.  If  bail  are  tendered  to 
him,  which  appear  sufficient  at  the  time,  he  is  bound  to 
accept  them,  and  discharge  the  defendant  from  his  custo- 
dy >  yet  if  they  fail  before  bail  above  is  put  in,  the  sheriff 
may  become  answerable  in  damages  to  the  plaintiff,  and 
not  improbably  for  the  amount  of  the  debt.  He  is  an- 
swerable generally,  civiUier,  for  all  the  acts  of  his  bailifis» 
for  voluntary  escapes  permitted  by  them»  and  for  extor- 
tion. If  the  hardship  is  urged  in  those  cases,  the  answer 
is,  that  the  officers  give  security  to  the  sheriff;  but  it  is  ob- 
viousy  thatj  if  their  securities  fall  short,  he  is  answerable  to 
the  party  in  his  purse  or  his  person.  I  would  refer  to  the 
late  case  of  GUisspoole  v.  Young  (a)  already  stated  by  my 
brothers  Park  and  Taunton,  where  the  sheriff  was  held 
liable  for  the  execution  of  his  duty,  under  circumstances 
of  ignorance  equally  invincible  as  the  present.  By  ana- 
logy, therefore,  to  the  law  by  which  the  sheriff^s  re- 
sponsibility is  governed  in  many  other  cases,  the  mere 
circumstance  of  hardship  ought  not  to  form  any  ground 
of  exemption  from  his  liability  in  this  particular  case.  Af- 
ter all,  the  office  of  sheriff  is  an  office  not  only  of  risk, 
but  one  of  profit  also.  So  says  Lord  Mansfield  expressly 
in  the  case  of  Cooper  v.  Chiiii/,  so  often  referred  to — an 
office  of  which  men  are  ready  to  take  the  risk  upon  them- 
selves for  the  sake  of  the  profit,  in  the  character  of  under- 

(«)  9  B.  &  C.  696. 
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sheriffs,  bailiffs,  and  other  officers,  ginng  the  sheriff  a  *^^^^*^* 
sqflScieot  indenuiitj  to  secure  him  against  any  damages  or 
loas  from  acts  done  bj  them  in  his  name.    But  the  strongest 
argnmeot  against  implying  an  exception  in  fsTOiir  of  the 
sheriff  appears,  to  my  mind,  to  be  the  course  pursued  by 
the  legiskture  itself  above  adverted  to,  who  have  by  new 
and  dbtinct  statutes,  from  time  to  time,  created  new  excep- 
tions from  the  retrospectiTC  operation  of  the  assignment, 
wherever  the  .hardship  to  individuals  was  deemed  suffi- 
cient to  call  for  it.     And  as  the  legblature  has  so  done  in 
many  cases,  but  not  interfered  in  the  present,  why  is  such 
exception  to  be  engrafted  on  the  statute  by  us,  whose  duty 
it  is  to  dedare  the  law,  and  not  to  make  it?     Upon  these 
grounds,  therefore,  it  appears  to  me  that  no  exception  of 
any  kind  exists  in  the  bankrupt  act  in  favour  of  the  sheriff, 
however  honestly  or  innocently  he  may  have  acted  in  the 
execution  of  the  writ  directed  to  him,  if  he  does,  in  fact, 
take  under  it,  not  the  goods  of  the  defendant  in  the  suit, 
but  those  of  his  assignees.     And  this  appears  to  me  to 
dispose  of  the  whole  point  in  controversy;  for,  if  the  she- 
riff appears  to  be  liable  to  the  action  upon  the  construction 
of  the  statute  itself,  without  reference  to  any  of  the  cases 
upon  the  point,  I  think  it  must  at  once  be  admitted,  that 
there  is  no  such  weight  of  authority  in  favour  of  the  sheriff 
from  the  decided  cases,  as  to  call  for  any  contrary  deci- 
sion.    Indeed,  the  weight  of  authority  to  be  derived  from 
cases  subsequent  to  that  of  Cooper  v.  CAUty,  seems  to  be 
admitted  in  the  argument  of  this  case  in  the  Court  of  jEJx* 
chequer  to  be  against  the  sheriff;  but  it  is  contended,  that 
all  the  latter  cases  proceeded  partly  upon  a  misconception 
of  the  case  of  Cooper  v.  Chitty^  and  partly  upon  the  ground 
that  the  earlier  case  of  Bailey  v.  Bunmng^  and  some  others, 
had  not  been  brought  to  the  attention  of  the  Courts  of 
law,  when  deciding  such  latter  cases.     I  shall  satisfy  my- 
self therefore  with  making  a  few  observations  upon  the 
two  cases  of  Cooper  v.  Chitty  and  Bailey  v.  Bunning,  as 
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^-'cf*'  <^^>>»f*^n  tjjg  learned  Judges  who  have  preceded  me  in  argument 

V — ^ '     have  gone  into  a  more  laboured  detail  of  the  modern  cases ; 

Balme  and  I  will  only  observe,  that  they  form  a  connected  chain 
HuTToN.  of  decisions  against  the  sheriff,  some  in  each  Court  of 
Common  Law  at  Westminster-haU^  for  the  last  sixty 
years.  Now,  with  respect  to  the  case  of  Cooper  v.  Chit- 
ty^  it  may  be  admitted  at  once  that  it  forms  no  autho- 
rity for  the  present  case.  The  seizure  by  the  sheriff 
was  indeed  after  a  secret  act  of  bankruptcy,  but  the 
sale  did  not  take  place  until  after  the  assignment,  and  at 
a  time  when  both  commission  and  assignment  were  known 
to  the  sheriff.  There  could,  therefore,  be  no  doubt  but 
that  such  a  sale,  with  such  notice,  was  a  wrongful  con- 
version by  the  sheriff,  although,  however,  the  facts  of 
the  case  do  not  agree  with  the  present.  The  judgment 
of  Lord  Mansfield  lays  down  and  adopts  a  broad  dis- 
tinction between  the  liability  of  the  sheriff  in  an  action 
of  trespass,  and  his  liability  under  the  same  circumstances 
in  an  action  of  trover — holding,  that  the  former  action  was 
not  maintainable,  but  that  tbe  latter  was.  And  it  seems  a 
sensible  and  rational  distinction,  that  the  sheriff  having 
acted  innocently  in  the  taking,  should  not  be  liable  in  that 
form  of  action  in  which  the  jury  may  give  damages  for  the 
taking  distinct  from  the  value  of  the  goods — but  that  he 
should,  nevertheless,  be  subject  to  that  action,  in  which 
the  proper  measure  of  damages  is  the  actual  loss  which 
the  plaintiff  has  sustained  by  the  sale;  and  the  case  of 
Bailey  v.  Bunning^  when  rightly  understood,  affords  no 
authority  in  favour  of  the  sheriff,  where  he  has  sold  the 
goods.  Upon  looking  at  the  record  in  that  case,  it  appears 
that  it  was  an  action  against  Mawley^  the  judgment-cre- 
ditor, and  Bunning,  tbe  bailiff  of  a  hundred  within  the 
county  of  Northampton.  The  bailiff  seized  the  goods 
after  a  secret  act  of  bankruptcy;  but  he  never  sold 
the  goods  at  all,  for  the  jury  expressly  find,  **  that  the 
money,  goods,  and  chattels,  still  remain  in  the  hands 
of   Bunningt  neither   sold   nor   delivered    to   Mawley.'* 
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And  upon  this  finding  the  jury  declare  their  doubt  to  be  ^'•A-  Chamber, 
whether  the  goods  were  well  taken  or  not  by  pretext  of  the 
writ  of  JL /a,?  Certainly,  a  very  inartificial  finding;  and 
the  Courts  after  argument  and  time  to  consider,  held  that 
the  original  taking  was  lawful.  The  reporters  do  indeed 
put  the  decision  upon  the  ground  of  the  official  character 
of  the  sheriff,  because  the  taking  by  him  was  lawful  by  vir- 
tue of  the  writ.  But  if  the  bailiff  in  that  case,  as  in  the 
present,  had  not  only  seized  the  goods,  but  had  sold  them, 
or  delivered  them  over  to  the  judgment-creditor,  there  is 
nothing  in  the  case  of  Bailey  v.  Bunning  to  shew  that  he 
would  not  have  been  held  guilty  of  a  wrongful  conversion. 
I  look  upon  the  case  oi  Bailey  v.  Bunning^  therefore,  to  be 
a  single  case,  standing  upon  very  peculiar  circumstances, 
and  decided  upon  very  narrow  grounds;  and  that,  in  effect, 
it  says  no  more  than  that,  if  the  sheriff  makes  a  seizure  in 
obedience  to  a  writ,  which  seizure  is  lawful  at  the  time,  then 
if  he  neither  sells  the  goods,  nor  delivers  them  over  to  the 
judgment-creditor,  but  keeps  them  in  his  own  hands  as  a 
stakeholder  between  the  assignees  and  the  judgment- 
creditor,  the  original  act  of  taking  shall  not  be  held  un- 
lawful so  as  to  sustain  an  action  of  trover.  To  that 
extent  it  shews  the  bailiff  was  favoured  in  his  official 
diaracter^  but  no  further.  But  why,  under  the  circum- 
stances stated  in  that  special  verdict,  a  subsequent  demand 
by  the  assignee,  and  a  refusal  to  deliver  up  the  goods  to 
him,  should  not  have  been  held  a  conversion,  if  the  special 
verdict  had  been  properly  framed,  I  confess  myself  wholly 
unable  to  discover.  But  although  the  judgment  of  Lord 
Mans^eld,  in  the  case  of  Cooper  v.  Chitty^  propounds  a 
distinction  between  the  responsibility  of  the  sheriff,  in  the 
form  of  trespass  and  the  form  of  trover,  not  called  for  by 
the  circumstances  of  that  case,  no  one  can  deny  that  such 
distinction  has  been  adopted  in  numerous  decisions  in  the 
Courts  of  Westminster-hall  from  that  time  to  the  present. 
It  has  been  inserted  in  text  writers  on  the  law  of  bank- 
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^*<^'^^^ber,  Yuptcy  88  a  distinction  established  by  undoubted  autho- 
rity. It  is  laid  down  in  digests  of  the  law  as  an  acknow- 
ledged principle.  It  has  been  acted  upon  by  the  practisers 
in  Wesiminster-hcUl  of  the  present  day,  during  the  whole 
of  their  lives,  without  the  slightest  suspicion  or  doubt  of 
its  soundness.  Judicial  decisions,  in  Courts  of  justice,  are 
ranked  by  Lord  Hale  as  one  of  the  grounds  or  con- 
stituents of  the  common  law  (a);  and  if  a  series  of  judicial 
decisions  are  shewn,  some  in  each  Court  of  Westminster^ 
hall,  from  the  time  of  Cooper  v.  Chitty  down  to  the  pre- 
sent period,  in  which  the  sheriff  has  been  held  liable  in 
trover  for  seizing  and  selling  after  an  act  of  bankruptcy, 
but  before  a  commission;  if  neither  the  case  ot Cooper  v* 
Chitty,  nor  the  cases  which  preceded  it  do,  when  rightly 
understood,  contravene  that  principle,  surely  the  question 
should  be  considered  as  at  rest,  even  if  the  principle  on 
which  it  was  originally  established  were  involved  in  doubt. 
I  cannot  conclude  without  adding  a  much  greater  weight 
to  the  opinion  which  I  have  formed  than  that  which  other- 
wise might  belong  to  it,  by  stating,  that,  upon  the  discus* 
sion  of  this  case  amongst  the  Judges,  after  the  argument, 
the  late  eminently  learned  and  accurate  Lord  Chief  Jus- 
tice of  the  King's  Bench  declared  it  to  be  his  opinion, 
that  from  the  numerous  decisions  in  the  Courts  of  West^ 
minster'hall  the  law  was  settled  against  the  sheriff,  so 
that  it  was  no  longer  a  subject  for  argument;  and  that 
even  if  the  question  were  res  integra,  he  should  come  to 
the  same  conclusion.  For  the  reasons,  therefore,  which  I 
have  stated  above,  1  think  the  present  judgment  should  be 
reversed. 

Judgment  reversed. 

(a)  Hale's  Hist.  Co.  L.c.4. 
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£Uek.  of  Ptm*t 
1833. 

Rogers  v.  Jones.  "^ 

XhE  affidavit  of  justification  of  bail  in  this  case,  which  Ant«d«THof 
was  country  bail»  stated,  that  the  bail  were  ''  possessed  of**  baU  must  tta^e 
property  of  the  amount  required.  ^^ie'^tj! 


•lie  propefty. 


Channell  objected  to  the  bail,  because  the  affidavit  did 
not  state  that  the  bail  were  ''  worth"  the  necessary  amount 
as  required  by  the  rule  H.  T.  2  W.  4,  s.  19;  and  observed^ 
that  they  might  be  temporarily  possessed  of  the  requisite 
sum,  but  still  have  no  property. 

J.  Jervis,  eontrh^  contended,  that  the  affidavit  was  in 
compliance  with  the  rule  of  T.  T.  1  W.  4,  and  was  pre« 
cisely  in  accordance  with  the  form  there  given;  and  that 
these  rules  had  been  drawn  on  the  supposition  that  the 
terms  were  synonymous;  and  therefore  the  party  was  jus- 
tified in  using  either  expression. 

The  Court,  however,  held  that  the  affidavit  ought  to 
have  stated  that  the  bail  were  **  worth"  the  necessary 
amount,  according  to  the  rule  H.T.ZW.^\  observing,  at 
the  same  time,  that  taking  the  two  rules  together,  it  might 
be  contended,  that,  in  the  contemplation  of  the  framer  of 
the  rules,  the  terms  were  synonymous. 

Time  granted — The  costs  to  be  costs  in  the  cause. 
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Exch,  of  Pleas, 

1833.  Hirst  v.  Pitt. 

It  is  not  neces-  JLlECLARATION  On  a  summons  under  the  2  WilL  4, 
^ 3^9" o^state  in  c.  39.— Special  demurrer,  assigning  for  cause  that  there 
the*ScA^*'"  *"  ^^^  "^  allegation  in  the  commencement  of  the  declaration, 
that  the  plain-     that  the  plaintiff  was  a  debtor  to  the  king;  and  that  the 

tiff  is  a  debtor  to  .  ,  .        .  i  ,      .  n    i 

the  king,  or  that  9^^  mtnus  clause  was  omitted  at  the  conclusion  of  the 
he  is  le^  able     declaration. 

to  pay  the 
king's  debts. 

Mansel,  in  support  'of  the  demurer^  referred  to  Nick- 
ling  V.  Dickens  (a),  in  which  the  Court  held  the  want  of 
the  quo  minus  clause  fatal;  and  he  said,  that  the  late 
rule  (6)  only  gives  a  new  form  for  the  commencement  of  a 
declaration^  but  leaves  the  form  of  the  conclusion  as  it 
was  before. 

Lord  Lyndhurst,  C.  B. — I  do  not  entertain  the  slight- 
est doubt  on  the  question.  The  declaration  is  on  the  new 
form  of  writ  given  by  the  recent  statute.  The  jurisdiction 
before  that  statute  was  shewn  by  stating,  that  the  plain- 
tiff was  a  debtor  to  the  king,  and  less  able  to  satisfy  the 
king*s  debts.  That  is  now  altered  by  statute,  and  a  juris- 
diction is  given  by  writ  of  summons,  so  that  it  is  no  longer 
necessary  to  shew  any  jurisdiction  by  a  statement  of  the 
plaintiff's  being  a  debtor  to  the  king,  or  by  the  clause  of 
quo  minus.  The  jurisdiction  by  quo  minus  is  ended,  and 
that  writ  no  longer  exists.  How  can  it  be  necessary  to 
make  the  statement  in  the  declaration,  when  the  reason  of 
making  such  statement  no  longer  exists? 

Bayley,  B. — Nickling  v.  Dickens  was  decided  before 
the  2  WilL  4,  c.  39.  As  soon  as  the  statement  ceased  to 
be  necessary  for  the  purpose  of  giving  the  Court  jurisdic- 
tion, the  necessity  of  making  such  a  statement  at  all  ceased 

also. 

Judgment  for  the  plaintiff. 

(a)  Exch.  T.  T.  1832.  {h)  Mich.  Term,  3  Wll.  4,  rule  16. 
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Exch.  cf  Pleat, 

Mahonby  v.  Frasl  '  ^ 

X  RESPASS  for  breaking  and  entering  plaintiff's  dwell-  a  jury  having 

ing-house,  and  turning  him  out  of  possession. — At  the  J^^u^naT*' 

trial  the  jury  found  a  verdict  for  the  plaintiff,  with  1000/.  ^^J^X'c'S^rt 

damages,  that  sum  being  the  value  of  the  leasehold  interest  in  granting  a 

of  the  plaintiff  in  the  house.  fused  to  limit 

the  inquiry  to 
the  question  of 

Hill,  in  Michaelmas  Term  last^  had  obtained  a  rule  for  damages. 
a  new  trial  on  the  ground  of  excessive  damages,  amongst 
several  other  grounds. 

HtUchinson  now  shewed  cause;  and,  upon  the  Court 
intunating  that  there  must  be  a  new  trial  on  the  ground  of 
excessive  damages,  he  prayed  that  the  inquiry  upon  the 
new  trial  might  be  confined  to  that  point,  or  at  least  that 
the  defendant  might  not  be  allowed  to  question  the  points 
on  which  the  Court  thought  the  decision  had  been  clearly 
right. 

Sed  per  Bayley,  B. — If,  in  respect  of  circumstances 
which  have  occurred  at  the  trial,  it  be  a  matter  of  right  in 
any  party  to  have  a  new  trial,  the  Courts  cannot  confine 
or  limit  the  inquiry;  where  it  is  only  a  matter  of  indul- 
gence they  may  (a). 

Rule  absolute  for  a  new  trial  generally,  on 
payment  of  costs. 


(a)  See   the    obsenrstions    of  there  having  been  nothing  ex- 

Gibbi,  C.J,  in  Huichintony. Piper,  ceptionable  in   the  direction  of 

4  Taanton,  555;  and  the  judgment  the  learned  Haron  who  tried  the 

of  the  Court  of  King's  Bench  in  cause.    The  present  case,  there- 

BemoMconi  v.  Farebrother^  3  B.  &  fore,  seems  to  carry  the  rule  on 

Ad.  3/3.    The  objection  in  the  this  subject  a  step  farther  than 

present  case  would  not  have  been  the  case  of  Bernatconi  v.  Fare- 

a  ground  for  a  bill  of  exceptions,  brother. 
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Exch,  of  Pieast 
1833. 


Where  a  land- 
lord seized  and 
soldi  under  a 
distress  for  rent, 
growing  crops, 
which  were  af- 
terwards taken 
away  by  the 
purchaser,  and 
it  appeared  that 
the  crops  were 
sold  for  the  fuU 
▼alue  which 
they  would  have 
fetched  if  sold 
at  the  proper 
time,  and  the 
rent  proved  to 
be  due  exceed- 
ed the  amount 
for  which  the 
crops  sold: — 
Held,  in  an  ac- 
tion of  trover 
bronght  by  the 
tenant,  that  he 
was  entitled  to 
nominal  da- 
mages only. 


PrOUDLOVE  V,  TWEMLOW. 

^ASE  for  an  irregular  distress,  witti  a  count  in  trover. 
At  the  trial  before  Lord  Lyndhurst^  C.  B.,  at  the  last  as- 
sizes for  Chester,  it  was  proved  that  the  defendant  had 
seized  the  goods  of  the  plaintiff,  and  also  the  growing  crops,  < 
under  a  distress  for  120/.  rent,  and  had  sold  the  crops  be- 
fore they  were  cut;  and  the  same  were  afterwards  cut  and 
taken  away  by  the  purchaser.  The  plaintiff  obtained  a 
verdict  for  1^.  damages  on  the  counts  for  the  irregular  dis- 
tress, and  a  verdict  on  the  count  in  trover  for  97/.,  the  value 
of  the  crops,  which  were  proved  to  have  been  sold  for  their 
full  value. 

Coiiingham  bad  obtained  a  rule  to  reduce  the  damages 
on  the  last  count,  upon  the  authority  ot  Notts  v.  Curtis  (a), 
and  Biggins  v.  Ooode  (b) ;  contending,  that,  as  the  rent 
was  more  than  the  value  of  the  crops,  the  plaintiff  was  en- 
titled to  nominal  damages  only. 

Pollock  and  /•  Jervis  shewed  cause. — Conceding  that 
the  jury,  in  assessing  the  damages  on  the  counts  for  the 
irregular  distress,  had  a  right  to  deduct  the  rent,  that  does 
not  extend  to  the  count  in  trover.  There  is  a  distinction 
between  an  action  on  the  case  and  an  action  of  trover.  In 
an  action  on  the  case,  the  landlord  is  entitled  to  deduct 
the  rent;  because  all  the  damage  the  plaintiff  has  sustain- 
ed is  the  difference  between  the  value  of  the  goods  when 
sold  under  a  regular  or  an  irregular  distress.  Not  so  in 
trover.  Here  the  sale  of  the  growing  crops  was  wholly 
void,  and  an  action  on  the  case  was  not  maintainable.  In 
Owen  V.  Legh  (c),  it  was  held,  that  a  tenant^  whose  stand- 

(a)  2  G.  &  J.  364,  in  note.  (fr)  2  C.  ArJ.  364. 

(c)3B.&A.4rO. 
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ing  crops  had  been  seized  as  a  distress  for  rent,  before  ^^'^t^Lf'^'' 
thej  were  ripe,  could  not  maintain  an  action  on  the  case 
under  2W.%M.  s.  S,  c.  5,  agamtt  the  landlord  for  selling 
the  same  before  the  five  days,  or  a  reasonable  time,  had 
elapsed  after  the  seizure,  such  sale  being  wholly  void ;  and, 
dierefore,  he  is  not  hurt     But  if,  subsequently,  the  com 
is  cut,  under  such  circumstances,   then  trover  may  be 
brought  to  recover  the  property  of  the  plaintifi*;  and  in 
trover  brought  for  that  unlawful  taking,  the  landlord  has 
no  right  to  set  off  the  rent  in  reduction  of  the  damages. 
There  are  cases  where  it  has  been  held,  that,  where  a 
bailee  has  transferred  the  goods,  he  is  a  wrong-doer,  and 
has  no  right  to  deduct  the  amount  of  his  lien  (a).     But, 
conceding  that  in  trover  the  lien  may  be  deducted,  it  does 
not  here  apply.    Here  the  sale  was  wholly  void,  and  the 
property  was  entirely  the  property  of  the  plaintiff;  and, 
therefore,  we  have  no  right  to  assume  that  the  defendant 
is  a  wrong-doer.     Suppose  the  Court  should  now  enter  a 
verdict  for  \$,  damages,  what  is  there  to  prevent  the  land- 
lord from  recovering,  by  action,  the  rent  which  is  now 
claimed  to  be  deducted?     There  is  a  distinction  between 
trover  and  an  action  on  the  case:  in  case,  the  party  goes 
for  damages;  in  trover,  the  plaintiff,  on  making  out  his 
title,  is  entitled  to  a  verdict  for  the  whole  value  of  the 
property.     [Lord  Lyndhurst,  C.  B.— One  asks,  naturally, 
what  is  the  damage  the  plaintiff  has  sustained  ?    The  party 
making  the  distress  is  lawfully  in  possession,  and  has  a 
right,  after  a  certain  time,  to  convert  the  crops  to  his  own 
use.     He  has  done  that  immediately,  instead  of  waiting 
until  the  proper  time.    Then,  is  there  any  rule  of  posi- 
tive law  which  prevents  his  right  to  deduct  the  rent?   Be- 
fore these  acts  were  passed,  a  party  guilty  of  an  irregula- 

(a)  See  M*Combie  v.  Davies,  7      N.  P.  1368;  Lempriere  v.  Patley, 
£ast,5$  Gr^AiT.  Hj^,2Selw.      2T.R.485. 
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^^^laCr^''  "*y  '"  making  a  distress  became  a  trespasser  ab  initio. 
^^-^v^-i-^  So  here,  reasoning  from  that,  the  defendant  would  have 
Proudlovb  been  a  trespasser.  Then  came  the  11  Geo.  2,  c.  19, 
TwEMLotr.  8. 19,  which  says,  that  the  party  shall  not  be  deemed  a 
trespasser  ab  initio,  but  the  party  aggrieved  shall  recover 
full  satisfaction  for  the  damage  he  has  sustained,  by  an  ac- 
tion on  the  case.]  That  section  is  confined  to  goods. 
They  were  always  liable  to  a  distress  at  common  law,  but 
growing  crops  only  became  liable  to  a  distress  under  the 
statute ;  and  therefore  the  party  must  pursue  the  statute^ 
or  he  becomes  a  trespasser^  as  before.  The  landlord  here^ 
in  making  this  distress,  has  not  pursued  the  words  of  the 
statute.  The  preamble  of  the  19th  section  of  the  1 1  Geo.  2, 
c.  19,  does  not  apply  to  growing  crops.  Oweny.Legh 
has  decided  that  the  statute  does  not  apply  where  stand- 
ing com  was  sold,  as  the  statute  does  not  authorize  it. 
The  mere  coming  in  and  seizing  would  make  the  landlord 
a  trespasser  ab  initio.  When  a  remedy  is  given  by  sta- 
tute, which  the  party  had  not  by  the  common  law,  he  must 
pursue  the  statute ;  and  if  he  does  not  literally  pursue  the 
statute  he  makes  himself  a  trespasser  ab  initio,  and  is  just 
in  the  same  situation  as  if  the  statute  had  never  passed. 
The  8th  section  makes  growing  crops  distrainable;  and 
the  recital  in  the  19th  section  shews  that  it  was  merely  in- 
tended to  remedy  the  misconstruction  which  had  been  put 
on  the  statute  of  W.  Sf  M.  By  the  statute  iW.%M.  c.  5, 
8.  3,  the  landlord  had  only  a  right  ^'  to  seize  and  secure 
any  sheaves  or  cocks  of  corn,  or  corn  loose  or  in  the 
straw;*'  and  that  statute  did  not  extend  to  growing  crops. 
[Bayley,  B.— The  8th  section  of  the  11  Geo.  2,  says^ 
your  corn,  hay,  and  grass  growing,  &c.,  shall  be  your 
goods;  and  it  superadds  the  old  requisites  of  a  distress.] 
It  is  submitted  that  the  recital  in  the  19th  section  of  the 
11  Geo.  2,  shews  that  that  section  was  only  intended  to 
apply  to  cases  where  the  party  has  seized  goods  as  a  dis- 
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»  in  soch  a  case  onlyy  the 
an  irregularity  should  not  be  deemed  a   trespasser  ab 


tress;  and  that,  in  such  a  case  only,  the  party  guilty  of  fixc*.^^ «?«, 


JoneSf  Seijt.,  and  Coitingkam,  eonird,  were  stopped  by 
the  Court. 

LfOrd  Ltndhurst,  C.  B. — I  am  of  opinion  that  this  case 
u  within  the  statute:  the  distress  was  originally  kwful, 
but  the  sale  was  unlawful  and  irregular.  By  the  express 
terms  of  the  act,  the  party  injured  by  an  unlawful  act 
committed  after  a  lawful  distress,  is  only  to  recover  to  the 
amount  of  the  damage  he  has  actually  sustained.  The 
wheat  sold  for  more  than  its  full  value;  and,  as  more  than 
the  amount  was  due  for  rent,  the  damages  ought  to  be 
merely  nominal. 

Batley,  B.— I  cannot  bring  my  mind  to  doubt  on  the 
construction  of  the  19th  section  of  this  statute,  that  it 
must  have  been  intended  to  apply  to  every  thing  that 
was  distrainable  under  that  statute.  As  to  the  rule  of 
damages,  it  has  been  said  already  what  the  proper  rule  is, 
and  the  plaintiff  has  a  claim  for  damages  according  to  this 
rule.  Here  the  distress  was  at  first  regular;  afterwards  an 
unlawful  act  was  done : — then  what  damages  is  the  plaintiff 
entitled  to?  Why,  the  difference  between  the  amount  for 
which  the  crops  would  have  been  sold  if  the  sale  had  been 
regular,  and  what  they  actually  sold  for.  In  this  case  there 
was  no  difference,  as  it  was  proved  that  the  crops  were  sold 
for  more  than  they  were  worth.  I  am  of  opinion,  there- 
fore, that  the  damages  ought  to  be  reduced  to  the  sum 
of  U. 

The  other  Barons  concurred,  and  the  rule  was  made — 

Absolute. 
vol.  I.  z 
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Plea— 

A:  ±jt  :ral  stf  .re  La-i  Lj-uxamru,  C  R,  «t  the  last 
3/.  ^  rl^-Atf-r  >=7Trri^  :ie  i.iIcwTx:r  iroeucd  to  be  tbc  facts 


w   J  *i  .If  s  *-a 


T!:«  pLiIzdf  biii  b«a  tiLss  r^  W  a  pc&ce  oSeer,  un- 
A  -    -  -  .-rr  j^^  a  wamn:  sa^c-*^  W  a^-sdce  ;t  xb^  peace,  on  tkc  in- 
f  nrarf.-r:  of  the  d*t==-ir:^  5:r  5^j:cT.     Upco  hearing  the 


^  ^^•'  *'.  Li    charge  iLe  civr.-cn:e  cli=r**5eil  tie  piiiatiff,  npoa  his 


promise  to  a j:  pear  is  a  w^eek;  xrsi,  as  he  was  learing  the 
y.  ".'  <i-^-  Giurt,  the  deferdast  stit«l  tijx  he  had  axwiher  charge, 
»h,t  hi-  t.i\  ar.-  of  forgerr,  acainrt  the  pIiTr.tfif;  aod  the  plainciff  vas  then 
r,!'/Vv!'Z  a  ^?^'"  P'^  at  the  bar,  and  the  au^I^trate,  after  nakiiig 
ti*  P  »   t.rf  up<  ftome  in^iuiries  into  the  char^,  Uberated  the  pL&intiff,  on 

Of.  *r.,U.  Die  *  ^    '  » 

i/i«i,.t.tf.  who  his  promUe  to  appear  in  a  veek.  The  learned  Jodge  be- 
r«!  .M  n"'ut  to  '"g  of  opinion,  that,  in  an  acdon  of  trespass,  die  warrant 
thr  ir.r  .//.w.  ^jjj  a  ftuflBcient  answer;  and  that,  if  the  charge  was  mali- 
cioufly  the  action  should  hare  been  brought  in  case — Jokm 
Williams^  for  the  plaintiflT,  contended,  that  the  cannng  the 
plaintiff  to  be  brought  back  on  die  second  charge  was  a 
distinct  act  of  trespass,  not  protected  by  the  warrant. 
The  learned  Judge  nonsuited  die  plaintiff,  and — 

John  WilRamM  now  mored  to  set  aside  the  nonanit. 
The  charge  upon  which  the  plaintiff  had  been  brought  op 
on  the  warrant  was  over  for  the  time;  and,  by  the  direc- 
tions of  the  defendant,  the  plaintiff  was  stopped  as  he  was 
leaving  the  office,  and  again  placed  at  the  bar.  If  this 
had  been  done  by  the  interference  of  the  magistrate,  it 
might  not  have  rendered  the  defendant  liable  in  this  form 
of  action ;  but  the  magistrate  did  not  at  all  interfere;  and, 
fiM  in  trespass,  all  are  principals,  the  act  of  the  party,  who- 
over  he  was,  who  obstructed  the  plaintiff  from  going  out, 
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at  the  suggestion  of  the  defendant,  was,  in  point  of  law,  bmH,  o/Pimu, 
the  act  of  the  defendant.  The  magistrate's  presence  .  ^^^' 
could  not  alter  the  case,  for  he  did  not  interfere  until  tbe 
plaintiff*  was  brought  back.  [Lord  Lyndhurst^  C.  B. — All 
that  the  defendant  did,  was  saying  to  the  magistrate,  I  have 
also  a  charge  of  forgery  against  him.  Bai/ley,  B. — It  is 
whilst  he  is  before  the  magistrate,  and  is  nothing  but  mak- 
ing a  fresh  charge  to  the  magistrate.]  A  third  party  must 
plead  such  defence  specially,  as  in  aid  of  the  magistrate 
or  party  acting  under  the  warrant.  [Bayley^  B. — Not  if 
it  be  not  an  act  of  trespass.  The  taking  is  not  the  act  of 
the  defendant.  He  only  puts  the  law  in  motion ;  and  if 
he  does  so  improperly,  he  is  liable  in  an  action  on  the  case, 
though  not  in  this  form  of  action.] 

Lord  Lyndhurst,  C.  B. — I  am  still  of  opinion  that  no 
ir€sp€us  was  proved  in  this  case. 

Bayley,  B. — Here  the  defendant  was  not  present  at 
the  original  arrest;  he  only  gave  information,  on  which 
the  magistrate  acted.  Then,  by  order  of  the  magistrate, 
the  defendant  was  seized;  that  was  not  the  act  of  the  de- 
fendant, though,  if  he  had  been  present,  he  would  have 
been  protected,  as  acting  in  aid  of  those  who  were  acting 
under  the  magistrate's  warrant.  Whilst  the  party  is  be- 
fore the  magistrate  under  the  warrant,  the  defendant  says 
that  he  has  another  charge  against  him.  That  was  a  part 
of  the  proceedings  before  the  magistrate,  and  was  no  tres- 
pass in  the  defendant^  who  merely  made  an  additional 
charge. 

The  rest  of  the  Court  concurring,  the  rule  was  refused. 

Rule  refused. 
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Exch,  of  Pleas f 
1833. 

^      V      -^  Hume  and  Others  r.  Liversidge  and  Others. 

A  plea,  to  a  de-  JLlEBT  OH  a  bail  bond.     The  declaration  averred,  that 

bail  bond,  that    the  Writ,  before  the  delivery  to  the  plaintiffs,  was  duly 

davWdeb?"     "parked  and  indorsed  for  bail  for  45/.  4*.  4rf.,  according  to 

was  filed,  is  bad.  the  form  of  the  statute  in  such  case  made  and  provided. 

Plea — actio,  non;  because  they  say  that  no  proper  aflSdavit 

of  the  alleged  cause  of  action  of  the  said  plaintiffs  against 

the  said  G,  Liversidge,  as  to  the  said  sum  of  43/1  4^ .  4fd., 

was  made  and  filed  of  record  in  the  said  Court  before  the 

issuing  of  the  said  supposed  writ  in  the  said  declaration 

mentioned,  according  to  the  form  of  the  statute  in  such 

case   made  and  provided;    and  this  &c.,  wherefore  &c. 

Special  demurrer  and  joinder. 

Addison,  in  support  of  the  demurrer,  was  stopped  by  the 
Court,  who  called  upon — 

Erie  to  support  the  plea. — It  is  no  more  argumentative 
to  say  that  no  proper  affidavit  was  filed,  than  to  say  non 
debito  modo  electus  in  a  return  to  a  mandamus,  [Bay- 
ley,  B. — I  believe  the  rule  is,  that,  if  the  writ  or  pleadings 
allege  that  he  was  properly  elected,  you  may  take  your  is- 
sue as  large,  traversing  the  debito  modo  electus;  but  that 
you  cannot  say  non  debito  modo  electus,  unless  in  answer 
to  such  an  averment  (a).]  The  use  of  the  word  proper  is 
not  assigned  as  cause  of  special  demurrer.  In  Rogers  v. 
Jones  {b),  and  Hughes  ▼.  Jones  (c),  it  was  held,  that  an  im- 
proper affidavit  made  the  arrest  void,  and  that  no  action 
for  escape  lay  in  such  case.  [Bayley,  B. — In  those  cases 
there  was  no  authority  to  administer  affidavits  in  the  sup- 
posed officers ;  the  affidavits  were  therefore  void,  and  the 
case  was  as  if  there  had  been  no  affidavits.] 

(a)  Vide  Bex  v.  Lyme   Regis,         {b)  7  B.  &  C.  86. 
Poug.  79.  (c)  lB.&Ad.388, 
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Lord  Ltndhurst,  C.  B.— The  affidavit,  consistently  Exek.^Pk€9, 
witli  this  plea,  might  either  be  defective  in  substance,  or     >- 
there  might  only  be  such  a  defect  in  it  as  would  enable  the        Hvmb 
party,  at  an  early  period  after  the  arrest,  to  apply  to  the    Litbebidoe. 
Court  for  relief,  in  the  exercise  of  their  discretion. 

Bayley,  B. — No  proper  issue  can  be  taken  on  this 
plea;  if  the  plabtiff  were  to  say  that  there  was  a  proper 
affidavit,  the  jury  would  have  to  judge  of  the  propriety. 
Suppose  that  there  were  some  defect  in  the  affidavit  to 
hold  to  bail,  which  might  entitle  you  to  apply  to  the 
Court:  can  you,  after  neglecting  to  do  so,  set  up  such  de- 
fect in  a  plea  to  the  declaration  on  the  bail  bond?  The 
affidavit  may  be  improper,  for  omitting  to  state  that  the 
money  was  lent  at  the  defendant's  request.  A  mistake  of 
that  nature  would  fender  the  affidavit  improper  within  the 
words  of  this  plea. 

Judgment  for  the  plaintiff. 


Boulter  t?.  Arnott. 

Assumpsit  tor  goods  sold  and  delivered.     Plea—  Goods  sold  for 
the  general  issue.    At  the  trial  before  Vaughan^  B.,  at  the  were  packed  ap 
last  London  Sittings,  the  plaintiff  was  nonsuited  for  not  teildwfofhte 
proving  a  sufficient  delivery,  the  declaration  containing  no  andinhUpre- 
count  for  goods   bargained  and  sold.     The  action  was  mainedonthe 
brought  to  recover  the  price  of  a  quantity  of  cigars,  which  S^dor?— i^ew, 
had  been  bought  by  the  defendant  from  the  plaintiff.   No  ^^^l^^J^^^ 
credit  was  to  be  given.    The  cigars  were  originally  to  have  ^^ouid  not  tie. 
been  left  for  the  defendant  at  the  One  Tun^  in  Jermyn 
Street^  but,  subsequently  to  the  sale,  the  defendant  had  de- 
sired that  the  plaintiff  should  keep  them  until  he  called 
for  them.     The  defendant  had  found,  and  sent  to  the  plain- 
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Exef,.  Iff  Pkoi,  tiff*8^  bofxes  in  which  the  cigart  bad  been  packed  by  the 
plaintiff  for  the  defendant,  and  in  his  presence. 

Banq>as,  Serjt,  now  mavedi  by  leave  of  the  learned 
Judge»  to  set  aside  the  nonsuit,  and  enter  a  verdict  for  the 
price  of  the  cigars.     The  filling  the  boxes  of  the  defendant 
with  the  cigars  was  a  suflScient  delivery.    In  Hodgson  v. 
Le  Bret  (a),  where  a  purchaser  wrote  her  name  on  a  piece 
of  Unen,  it  was  held  sufficient.     [Bayley^  B. — Not  as  a 
deliveryi  but  as  an  acceptancci  to  take  the  case  out  of  the 
Statute  of  Frauds.]   So,  in  Ander$0H  v.  Scot  (6),  the  mark'^ 
ing  the  plaintiff^s  initials  by  the  pUintiff,  in  the  defendant's 
presence,  on  the  casks,  was  held  sufficient     [Lord  Lynd'^ 
hurst,  C.  B. — ^The  vendee  there  exercised  a  dominion  over 
the  articlesi  which  the  Court  thought  a  sufficient  acceptance 
within  the  Statute  of  Frauds.    Bayley,  h.-^ln  Goodallr. 
Skelion  (c),  A.  agreed  to  sell  goods  to  £.,  who  paid  earn* 
est,  and  the  goods  were  packed  in  cloths  furnished  by 
B.f  and  deposited  in  a  building  belonging  to  A.,  until  B. 
should  send  for  them;  but  A.  declared  that  they  should 
not  be  carried  away  until  they  were  paid  for;  and  it  was 
held,  in  an  action  for  goods  sold  and  delivered,  that  there 
was  no  delivery.     Vaughatif  B. — In  this  case  they  were  to 
be  kept  by  the  plaintiff  until  the  defendant  called  and  paid 
for  them,  and  took  them  away.     Lord  Lyndkurstf  C.  B.-— 
If  this  were  a  ready-money  transaction,  the  packing  clearly 
could  not  be  intended  as  a  delivery;  there  was  no  inten« 
tion  of  delivering  them  until  they  were  paid  for.]    The 
boxes  could  not  be  opened  by  the  plaintiff  without  the 
assent  of  the  defendant.    They  were  the  warehouse  of 
the  defendant  for  this  purpose.    After  the  boxes  were 
packed  the  delivery  was  as  complete  as  if  they  bad  been 
locked  up  in  the  defendant's  warehouse. 


(a)  1  Gamp.  233.  (b)  Note,  Ibid.  (c)  2  H.  B.  316. 
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Lord  Lyndhurst,  C.B.— I   am  of  opinion   that  this  Exeh.  of  pieat, 

1833 
being  a  ready  money  transaction^  the  plaintiff  never  in-  ^  '   ^ 

tended  by  packing  these  boxes,  which  were  to  remain  in       Boulter 

his  own  custody  on  his  own  premises,  to  give  up  the  cigars       Arnott. 

without  receiving  payment  for  them. 

Bayley,  B. — From  first  to  last  these  goods  remained  in 
the  possession  of  the  plaintiff.  It  is  an  entirely  different 
questioni  whether  doing  an  act  like  marking  or  packing 
for  the  vendee  in  his  presence  may  not  operate  as  an  ac- 
ceptance by  him  under  the  statute  of  frauds.  The  ques- 
tion here  is,  whether  there  was  a  delivery  to  the  vendee. 
I  do  not  agree  that  the  boxes  are  to  be  considered  as  hav- 
ing been  the  warehouse  of  the  defendant;  but  I  think  that 
the  plaintiff  was  entitled  to  consider  the  goods  as  in  his 
own  possession.  Goodallv.  Stelion  (a),  is  a  distinct  autho- 
rity against  the  plaintiff's  recovering  in  this  action. 

The  rest  of  the  Court  concurred,  and  the  rule  was  re- 
fused. 

Rule  refused. 

(a)  2H.B1.316. 


Creighton's  Bail. 

In  this  case  the  notice  of  bail  was  a  two  days*  notice  to  where  the  de- 
put  in  and  justify  at  the  same  time.  The  defendant  was  8^ner,"a  notloT 
a  prisoner,  but  the  notice  did  not  state  that  he  was  so.        **^r-^^Sf  T 

bail  at  the  same 

J.  Jervis  opposed  the  bail  on  this  ground,  and  contend-  thTt  tt^e^dcfen* 
ed,  that  it  was  the  uniform  practice  of  the  Court  for  it  to  ^«"'»  »  P"' 

'  "^  ^  ^  soner. 

appear  in  the  notice  that  the  defendant  is  a  prisoner.  That 
the  reason  was,  that  the  rule  for  allowance  was  always 
drawn  up  as  well  for  the  allowance  as  the  discharge  of  the 

VOL.  f.  A  A 
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Exch,  of  Pleas,   prisoner,  which  it  would  not  be,  unless  it  appeared  that 
the  defendant  was  a  prisoner. 


Creighton's 
Bail. 


GuRNEY,  B.,  (after  referring  to  the  Master),  held  the 
objection  good ;  and  said,  that  the  common  form  of  the 
rule  for  allowance  was  in  the  way  suggested. 

Bail  rejected. 


A  bond  was 
given  condition- 
ed to  secure  a 
London  banker 
from  the  balance 
arising  from 
paying  bills,&c., 
&c.,  for  a  coun- 
try banker;  a 
stipulation  was 
inserted  in  the 
condition,  that 
the  whole  a- 
mount  of  monies 
to  be  ultimately 
recoverable 
should  not  ex- 
ceed the  sum 
of  1000/.;— 
Held,  that  the 
bond  did  not 
require  a  25/. 
stamp. 


Lloyd  v.  Heathcote. 

Debt  on  bond. — The  condition  recited,  that  the  plain- 
tiffs carried  on  the  business  of  bankers  in  copartnership; 
and,  for  their  greater  convenience  in  the  said  business,  had 
a  banking-house  at  Manchester,  where  their  business  was 
conducted  and  carried  on  under  the  firm  of  William  Jones, 
Samuel  Jones  Lloyd,  Edward  Lloyd  ^  Co,,  and  had  an- 
other banking-house  in  London,  where  their  business  was 
conducted  and  carried  on  under  the  firm  of  Jones,  Lloyd 
^  Co. ;  and,  that  the  defendants,  Michael  Heathcote  and 
John  Heathcote,  had  requested  the  said  plaintifis  to  draw 
bills  of  exchange  from  Manchester  on  their  said  house  in 
London,  for  the  use  and  benefit,  or  on  the  account  of  the  said 
defendants,  Michael  Heathcote  and  John  Heathcote,SLnd  to 
permit  them,  the  said  Michael  Heathcote  emd  John  Heath- 
cote, to  draw  on  the  said  bouse  in  London  of  them,  the 
said  plaintiffs,  all  such  bills  of  exchange  as  they  the  said 
Michael  Heathcote  and  John  Heathcote  should  or  might  at 
any  time  or  times  thereafter  have  occasion  to  draw  or 
cause  to  be  drawn ;  and  also  to  furnish  and  supply  the  said 
Michael  Heathcote  and  John  Heathcote  with,  and  to  lend 
and  advance  to  them,  and  to  pay  on  their  account  frdm 
time  to  time,  all  such  cash,  bank  notes,  bank-post  bills, 
and  other  negotiable  bills  of  exchange  and  promissory 
notes  as  the  said  Michael  Heathcote  and  John  Heathcote 
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niight  from  time  to  time  require;  and  also,  from  time  to  ^'**-  *>/  i*fc«» 
time,  to  discomit  for  the  use  aud  benefit  or  on  the  account 
of  the  said  Michael  Heaikcoie  and  Johm  Heatheote^  bills 
of  exchange,  promissory  notes,  and  other  negotiable  secu- 
rities ;  and  also,  to  permit  and  suffer  them,  the  said  Michael 
Heaihcote  and  John  Heaihcate^  to  keep  a  cash  account 
with  them,  the  plaintiffs,  and  to  be  furnished  by  them  with 
cash  for  the  use,  convenience,  or  accommodation  of  the 
said  Michael  Heaihcote  and  John  Heaihcote.     And  that, 
for  the  purpose  of  securing  or  in  part  securing  the  amount 
for   the  time  being  due  or  owing,  or  to  become  due  or 
owing,  from  or  by  the  said  Michael  Heaihcote  and  John 
Heaihcote  to  the  said  plaintiffs,  or  any  one  or  more  of 
them  solely,  or  to  them  or  any  one  or  more  jointly  with 
their  or  his  partners  or  partner  for  the  time  being,  for  or 
by  reason  or  means  of  bills  or  notes  drawn  or  to  be  drawn, 
or  to  be  made  or  become  payable  in  manner  aforesaid,  or 
for  or  by  reason  or  means  of  cash,  bank  notes,  bank-post 
bills,  or  other  bills  or  notes  furnished  or  supplied,  lent  or 
advanced,  or  paid,  or  to  be  furnished  or  supplied,  lent  or 
advanced,  or  paid  in  manner  aforesaid,  or  by  reason  or 
means  of  bills  or  notes  or  other  securities  discounted  or 
to  be  discounted  in  manner  aforesaid,  or  for  or  by  reason 
or  means  of  cash  advanced  or  to  be  advanced  on  the  said 
cash  account,  or  on  any  other  account  whatsoever,  or  for 
or  on  account  of  any  other  transactions,  dealings,  matters 
or  things  whatsoever;  they,  the  skiA  Michael  Heaihcote 
and  John  Heaihcote^  and  the  said  defendant,  William 
Heaihcote^  as  their  surety,  had  agreed  to  become  bound 
to  the  said  plaintiffs  in  and  by  the  said  obligation,  subject 
to  such  condition  or  proviso  thereinafter  written,  expressed 
and  declared,  (that  is  to  say),  that  if  the  said  Michael 
Heaihcote  and  John  Heaihcote^  or  either  of  them,  their  or 
either  of  their  heirs,  executors,  or  administrators,  or  any 
of  them,  did  and  should  from  time  to  time,  and  at  all  times 
thereafter,  well  and  truly  pay  or  remit  to  the  said  plaintiffs, 
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Exch,  of  Pleas,  their  executors,  administrators,  or  assigns,  cash  or  good 
v^.^^,^^  bills  of  exchange,  or  other  good  and  sufficient  effects  to 
Lloyd  their  liking  and  approbation,  sufficient  in  amount  and  value 
Heathcote.  to  pay  and  discharge,  and  in  order  to  pay  and  discharge, 
all  and  every  such  bill  and  bills  of  exchange,  promissory 
note  or  promissory  notes,  as  should  be  drawn  as  well  upon 
or  by  them,  the  said  plaintiffs,  as  any  one  or  more  of  them 
jointly,  or  as  partners  with  any  other  person  or  persons,  or 
by  any  one  or  more  or  all  of  the  partners  for  the  time  be- 
ing in  the  said  banking  concern  on  account  thereof,  by  or 
for  the  use  or  benefit,  or  on  the  account  of  the  said  Michael 
Heathcote  and  John  Heathcote,  or  either  of  them,  at  or 
before  the  time  or  several  times  when  the  same  bill  or  bills 
of  exchange,  promissory  note  or  promissory  notes  should 
respectively  become  due,  and  also  sufficient  to  pay  and 
discharge,  and  in  order  to  pay  and  discharge  all  and  every 
sum  or  sums  of  money  due  or  to  become  due  as  well  to 
them,  the  said  plaintiffs,  or  any  one  or  more  of  them  joint- 
ly with  such  partners  or  partner  for  the  time  being  as 
aforesaid,  for  or  by  reason  or  means  of  all  and  every  the 
said  bills  or  notes  so  drawn  or  to  be  drawn  as  aforesaid,  or 
for  or  by  reason  or  means  of  cash,  bank  notes,  post  bills, 
and  other  negotiable  bills  of  exchange  and  promissory  notes 
so  furnished  or  suppUed,  lent  or  advanced,  or  paid,  or  to  be 
furnished  or  supplied,  lent  or  advanced,  or  paid  as  afore- 
said, or  by  reason  or  means  of  such  bills  of  exchange,  pro- 
missory notes,  or  other  negotiable  securities  so  discounted 
or  to  be  discounted  as  aforesaid,  or  for  or  by  reason  of  any 
monies  to  be  advanced  or  paid  to  or  on  the  account  of  the 
said  Michael  Heathcote  and  John  Heathcote,  or  either  of 
them,  on  the  said  cash  account  in  anywise,  or  on  any  other 
account  whatsoever,  together  with  discount,  postage  of 
letters,  interest,  and  commission  on  the  same  bills,  notes, 
securities,  and  monies,  or  for  or  by  reason  or  means  of  any 
dealings,  transactions,  matters,  or  things  whatsoever,  had 
or  to  be  had,  as  well  between  the  said  plaintiffs  or  any  one 
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or  more  of  them  solely,  as  between  them  or  any  one  or  Exck.  of  Pleat, 
more  of  them  jointly  with  such  partners  or  partner  for  the 
time  being  as  aforesaid,  and  the  said  Michael  Heathcoie 
and  John  Healhcote,  or  either  of  them,  in  anywise  how-     Heathcote. 
soever.     And,  if  the  said  Michael  Heathcoie  and  John 
Heathcoie,  and  each  of  them,  their  and  each  of  their  heirs, 
executors,  and  administrators,  and  every  of  them,  did  and 
should  from  time  to  time  when  thereunto  requested  by  the 
said  plaintiffs,  or  any  one  or  more  of  them,  or  the  execu- 
tors or  administrators  of  the  survivor  of  them,  join  with 
them  or  any  or  either  of  them  in  stating,  settling,  and  clos- 
ing a  final  account  and  settlement  touching  and  concern- 
ing all  and  every  such  bill  and  bills  of  exchange,  promis- 
sory note  and  promissory  notes,  cash,  bank  notes,  bank- 
post  bills,  and  other  negotiable  securities  as  aforesaid,  and 
of  and  concerning  every  such  furnishings,  supplyings,  ad- 
vances, loans,  payments,  discounting,  cash  transactions, 
and  all  other  transactions,  dealings,  matters,  and  things  as 
aforesaid ;  and  also  did  and  should  well  and  truly  pay  unto 
them  the  said  plaintiffs,  their  executors,  administrators, 
or  assigns^  all  and  every  such  sum  and  sums  of  money 
whatsoever  as  should  upon  the  settling  of  such  accounts 
be  due  or  owing  as  w«ll  to  them,  the  said  plaintiffs,  or  any 
one  or  more  of  them  solely,  or  to  their  or  any  of  their  exe- 
cutors, administrators,  or  assigns^  as  to  them  or  any  one  or 
more  of  them  jointly  with  such  partners  or  partner  for  the 
time  being  as  aforesaid,  or  to  the  executors,  administrators, 
or  assigns  of  them,  the  said  plaintiffs,  and  such  partner 
or  partners  as  aforesaid,  or  any  of  them,  when  and  as  the 
same  should  respectively  become  due,  for  the  purpose  of 
duly  paying  and  satisfying  the  same,  then  the  said  obliga- 
tion should  be  void,  otherwise  to  be  or  remain  in  full  force 
and  virtue.    And  it  was  by  the  said  consideration  provided 
always,  and  it  was  thereby  declared  to  be  the  true  intent 
and  meaning  of  the  said  writing  obligatory,  thai  the  whole 
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Exch.  of  Pleas,  amount  of  montes  to  he  ultimately  recoverable  by  virtue  of 
^     the  said  obligation  should  not  exceed  the  sum  of  1000/. 
Lloyd  The  defendant  pleaded  (inter  alia)  non  est  factum. 

Heatiicote.  At  the  trial,  before  Bolland,  B.,  at  the  London  Sittings 
after  last  Trinity  Term,  it  was  objected  that  this  bond 
should  have  had  a  251.  stamp.  The  learned  Baron  over- 
ruled the  objection,  but  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit. 

Kelly  now  moved  accordingly. — This  instrument  re- 
quired a  251,  stamp.  It  was  in  evidence  that  sums  ex- 
ceeding 1000/.  had  been  advanced  and  paid  under  this 
bond.  Although  the  sura  to  be  recovered  upon  it  is  limited, 
yet  it  is  uncertain  and  without  limit,  for  it  is  given  to  re- 
cover several  successive  sums:  it  is  intended  to  secure 
many  repeated  advances,  which  might  include  hundreds  of 
thousands  of  pounds. 

In  Scott  V.  Alsopp  (a),  it  was  held,  in  an  action  on  a  bond 
conditioned  for  securing  indefinite  advances,  that  the  sum 
ultimately  recoverable  was  not  limited  by  the  penalty  of 
the  bond  so  as  to  dispense  with  the  larger  stamp.  In  that 
case  Mr.  Baron  Wood  seems  to  have  had  such  a  case  as 
the  present  in  his  mind,  for  he  says — "  Itja  said,  that  if 
the  Umitation  had  been  expressed  in  the  condition,  that 
would  have  taken  it  out  of  the  class  of  bonds  subject  to 
the  largest  duty;  but,  I  should  have  doubted  whether  it 
would  not  then  have  been  liable  to  that  duty  if  it  had  been 
given  to  secure  a  final  balance  on  account  current."  [Bay* 
ley,  B. — That  was  with  reference  to  what  had  been  thrown 
out  by  the  Lord  Chief  Baron,  who  had  said — "  Now,  I 
cannot  but  consider  the  words  of  the  act,  where  the  money 
secured,  or  to  be  ultimately  recoverable, '  shall  be '  limited 
not  to  exceed  a  given  sum,  as  contemplating  an  express 

(a)  2  Price,  20. 
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limitation  to  be  provided  by  the  condition  of  the  bond."  ^ch,  of  Pieas, 
In  the  present  case  the  condition  adopts  the  very  words  of 
the  legislature,  that  the  sum  ultimately  recoverable  shall 
not  exceed  1000/.]  It  adopts  one  part  of  the  words  of  the 
legislature  only  (a).  The  words  are, '*  where  the  money 
secured^  or  to  be  ultimately  recoverable,  shall  be  limited 
not  to  exceed  a  certain  sum.*'  Where  both  those  occur, 
the  duty,  as  on  a  bond  for  such  limited  sum,  is  sufficient; 
but  here,  though  the  sum  ultimately  recoverable  was  limit- 
ed not  to  exceed  1000/.,  yet  the  sum  secured  was  not  so 
limited ;  but  the  bond  was  a  security  for  the  many  thou- 
sands that  from  time  to  time  should  become  due. 

Rule  nisi  granted. 

Coltman  and  W.  H.  Watson  now  shewed  cause. — The 
objection  is  founded  on  the  dictum  of  Wood,  B.,  in  Scott 
V.  Alsopp  (6).  In  that  case,  however,  there  was  no  limita- 
tion in  the  condition  of  the  bond  as  to  the  amount  to  be 
recovered;  and,  therefore,  it  was  argued,  that  the  penalty 
was  a  limitation  of  the  amount  to  be  recovered,  within  the 
meaning  of  the  words  of  the  act.  The  Court,  however, 
held,  that  the  condition,  and  not  the  penalty,  is  to  be  looked 
at  for  the  purpose  of  seeing  whether  there  is  any  limitation, 
or  otherwise  the  statute  could  never  apply  to  a  bond  with 
a  penalty.  In  the  present  case,  however,  the  condition 
adopts  the  very  words  of  the  Stamp  Act,  and  provides  that 
the  sum  ultimately  recoverable  shall  not  exceed  1000/. 
Mr.  Baron  Wood's  dictum  only  amounted  to  a  doubt,  and 
the  contrary  opinion  has  prevailed.  In  Williams  v.  Raw- 
Unson  (e),  it  was  held,  that  a  bond  conditioned  to  indem- 
nify and  save  harmless  the  obligees  for  such  sum  as  they, 
in  their  banking  business,  should  within  ten  years  advance 
or  pay,  or  be  liable  to  advance  or  pay,  for  or  on  account 
of  their  accepting,  discounting,  &c.,  any  bill  of  exchange, 

(«)  56  Geo.  3,  «.  184.  {b)  2  Price,  20.  (c)  R.  &M.  233. 
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E4ch.  of  Pleas,  notes,  &c.,  which  A.  B.  should,  from  time  to  time,  draw  up- 
-     ^^  '   ^     on  or  make  payable  &c.,  at  their  house ;  and  also  other  sums 
L:  OYD        which  they,  within  the  period  aforesaid,  should  otherwise 
HeatiIcote.    lay  out,  pay,  &c.,  on  the  credit  of  the  said  A.  B.,  or  on  his 
account;  and  also  all  such  wages  and  allowances  for  ad- 
vancing, paying,  &c.,  such  bills  &c.,  advances,  payments, 
engagements,  and  accommodations,  not  exceeding  the  sum 
of5000L  in  the  whole,  together  with  interest  on  such  ad- 
vances, did  not  require  a  25/.  stamp.    The  Lord  Chief  Jus- 
tice of  the  Common  Pleas  said  in  that  case,  at  Nisi  Prius, — 
''  Upon  the  second  point  the  case  is  equally  clean  The  sum 
to  be  recovered  on  this  bond  is  limited  to  5000/.,  and  that 
brings  it  immediately  within  the  words  of  the  Stamp  Act." 

The  case  subsequently  was  brought  before  the  Court  of 
Common  Pleas,  and  a  rule  was  moved  for,  amongst  other 
grounds,  on  the  very  point  now  attempted  to  be  raised  in 
this  case,  namely,  that  if  the  bond  **  were  intended  to  se- 
cure successive  advances  of  5000/.  each  to  an  unlimited 
extent,  it  ought  to  have  had  a  251.  stamp."  The  Court, 
however,  said,  that  *^  there  was  nothing  in  the  objection," 
and  refused  to  grant  a  rule  on  that  point. 

In  the  recent  case  of  Dickson  v.  Cass  {b),  though  there 
was  a  limitation  that  the  sum  should  not  exceed  1000/.,  yet 
that  limitation  did  not  extend  to  the  banker's  charges  for 
commission,  &c.,  and  upon  that  ground  the  Court  of  J^iit^*^ 
Bench  held,  that  the  5L  stamp  was  not  sufficient.  In  that 
case,  however,  it  was  never  suggested  as  a  tenable  point, 
that  the  bond,  being  for  a  floating  balance,  required  on 
that  ground  a  25/.  stamp,  though  the  objection  arose  in 
that  case  as  well  as  in  the  present. 

Kelly i  in  support  of  the  rule. — The  words  of  the  statute 
are  in  the  alternative.  On  the  construction  contended  for 
on  behalf  of  the  plaintiffs,  the  word  or  must  be  read  and* 

(a)  3  Biag.  71.  (6)  1  B.  &  Ad.  343. 
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[^Bayletfy  B. — What  is  the  total  amount  of  the  money  se-  Exch,  of  PUat, 
cured?     Is  more  secured  than  is  ultimately  recoverable?]  ^ 

Yes.    The  balances  from  time  to  time  are  secured.    There        Lloyd 
are  two  classes  of  cases ;  one»  where^  as  in  the  case  ot  Mason    hbathcots. 
V.  Pritchard  (a),  the  surety  is  dbcharged  by  the  payment  of 
the  first  sum ;  and  the  other,  where  the  engagement  of  the 
surety  is  held  to  be  continuing.    The  legislature  may  have 
intended  to  make  a  difference  between  persons  having  a 
security,  which  will  be  discharged  after  payment  of  one 
sum,  and  persons  who  hold  a  security  for  a  floating  balance, 
which  will  cover  the  balances  arising  from  time  to  time,  and 
will  be  in  effect  a  security  for  many  times  the  sum  ex- 
pressed in  the  limitation.     [Bayleyy  B. — On  the  principle 
upon  which  the  stamp  laws  are  construed,  the  legislature 
should  have  shewn  their  intention  in  plainer  language,  if  it 
was  intended  to  charge  the  subject  in  the  manner  con- 
tended for.] 

Bayley,  B. — This  seems  to  me  a  very  plain  case.  After 
the  enactment  as  to  definitive  sums  comes  this  provision, 
*^  where  the  total  amount  of  the  money  secured,  or  to  be 
ultimately  recoverable  thereupon,  shall  be  uncertain  and 
without  any  ]imit,25/.  ;*'  and  then  comes  the  provision  where 
the  money  secured,  or  to  be  ultimately  recoverable  there- 
upon, shall  be  limited  not  to  exceed  a  given  sum,  the  same 
duty  as  on  a  bond  for  such  limited  sum. 

Now,  what  is  meant  by  the  money  secured,  or  to  be  ul- 
timately recoverable  thereupon?  It  seems  to  me  that  the 
words  are  synonymous;  and,  that  the  legislature  in  two 
modes  has  expressed  substantially  the  same  thing.  But, 
even  if  the  expression  were  equivalent,  we  cannot  hold  that 
the  charge  is  binding  on  the  subject,  unless  the  act  speaks 
plainly. 

Now,  here  the  bond  is  in  express  terms  calculated  to 

(a)  12  East;  227. 


Digitized  by 


Google 


y44  CASES  IN  THE  EXCHEQUER, 

Exch.  of  PUas,  meet  the  act  of  Parliament;  for  it  says,  that  the  whole 
1833. 

amount  of  monies  to  be  ultimately  recoverable  by  virtue  of 

the  said  obligation  shall  not  exceed  the  sum  of  1000/. 
This  is,  then,  a  bond  where  the  money  secured  and  ulti- 
mately recoverable  does  not  exceed  1000/.  The  words 
"  to  be  ultimately  recoverable,"  seem  to  me  calculated  to 
meet  the  case  of  a  floating  balance  secured  by  a  bond, 
which  can  be  recovered  once,  and  once  only. 

Vaughan,  B. — I  am  of  the  same  opinion.  The  bond 
appears  to  me  to  have  been  drawn  with  peculiar  atten- 
tion. The  sum  is  limited  to  1000/.,  and  it  is  impossible  to 
hold  that  more  than  that  sum  has  been  secured  or  is  ulti- 
mately recoverable  thereupon.  I  am,  therefore,  clearly  of 
opinion,  that  5/.  is  the  proper  duty. 

BoLLAND,  B. — I  cannot  entertain  a  doubt.  The  fiM 
set  of  duties  is  on  fixed  sums.  The  act  then  proceeds 
to  provide,  that  when  the  amount  is  uncertain,  as  in  the 
case  of  a  floating  balance,  a  duty  of  25/.  shall  be  paid;  and 
then  enacts,  that  where  the  money  secured  or  ultimately 
to  be  recoverable  shall  be  limited  not  to  exceed  a  given 
sum,  the  same  duty  as  on  such  sum  shall  be  paid.  I  think 
the  expressions  used  are  synonymous;  but,  at  all  events, 
there  is  no  diflerence  applicable  to  the  present  case,  as  the 
1000/.  is  the  sum  secured  and  ultimately  recoverable.  A 
limited  sum  was  reserved  by  the  condition,  and  on  that  sum 
the  duty  was  to  be  paid. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 
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Exch,  of  Pleatf 
1833. 

Donaldson  r.  Williams. 

XRESPASS. — The  first  count  of  the  declaration  was  Oneof  two  part- 
for  an  assault  and  false  imprisonment,  and  compelling  the  ^nu'of"*  house 
plaintiff  to  co  from  and  out  of  a  certain  dwellinir-house  into  where  their  joint 

,  ,  business  is  car- 

a  certain  public  street,  &nd  along  divers  public  streets,  to  ried  on,  has  a 
a  certain  public  police-office,  and  then  and  there  imprison-  hL  a  joint  ^' 
ing  and  detaining  him.  weekly  .enraiit 

o  o  to  remain  m  the 

The  second  count  was  for  a  common  assault  house,  though 

Pleas — First,  Not  guilty.  Secondly,  as  to  the  first  ner  has  regular- 
count,  that  the  plaintiff  before  the  said  time  when  &c.,  Jjeek^rnotiee^o 
in  the  first  count  mentioned,  to  wit,  on  &c.,  was  a  week-  icavethesendcc. 
ly  hired  servant  of  the  defendant  and  one  Alexander 
Whyte,  and  employed  by  them  as  such  weekly  servant 
in  their  joint  trade  and  business  of  hatters,  which  was 
then  and  continually  afterwards,  and  at  the  said  time 
when  &c.,  carried  on  in  the  said  dwelling-house  in  the  said 
first  count  mentioned,  the  same  being  the  dwelling-house 
of  the  said  defendant  and  the  said  Alexander  Whyte,  and 
wherein  the  said  plaintiff  lodged  and  resided  as  such  weekly 
servant  as  aforesaid.  And  because  the  said  plaintiff  after- 
wards, to  wit,  on  &c.,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  said  5th  day  of  May,  in  the  year 
aforesaid^  and  whilst  he  was  and  continued  such  servant  as 
aforesaid,  to  wit,  in  the  county  aforesaid  had  refused  to  obey 
the  lawful  commands  of  the  said  defendant  in  the  trade  and 
business  aforesaid,  and  had  behaved  and  conducted  himself 
saucily  and  contumaciously  towards  the  said  defendant,  his 
said  master,  and  had  violently  abused,  insulted,  and  threat- 
ened him  the  said  defendant,  and  thereby  greatly  interrupt- 
ed and  hindered  the  said  defendant  in  conducting  and  car- 
rying on  the  said  trade  and  business  at  the  said  dwelling- 
house;  the  said  defendant  before  the  said  time  when  &c., 
to  wit,  on  the  28th  April,  in  the  year  aforesaid,  in  the 
county  aforesaid,  gave  the  said  plaintiff  notice  and  warning 
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Exch,  of  Pleas,  to  leave  the  said  service  of  the  said  defendant  and  the  said 
1833. 

^     Alexander  Whyte,  and  to  quit  the  said  dwelling-house  in 

Donaldson  the  said  first  count  mentioned,  on  Saturday ^  the  5th  day  of 
Williams.  May^  in  the  year  aforesaid,  to  wit,  in  the  county  aforesaid. 
And  that  afterwards,  and  just  before  the  said  time  when 
&c.,  to  wit,  on  Saturday^  the  said  5th  day  of  May,  in  the 
year  aforesaid,  the  said  plaintiff  was  requested  by  the  said 
defendant  to  leave  the  service  of  the  said  defendant  and 
the  said  Alexander  Whyte,  and  to  quit  the  said  dwelling- 
house  according  to  such  notice  and  warning  as  aforesaid, 
to  wit,  in  the  county  aforesaid ;  but  the  said  plaintiff  then 
and  there  wholly  refused  so  to  do,  and  insisted  and  threat- 
ened the  said  defendant  that  he  would  remain  and  con- 
tinue therein;  wherefore  the  said  defendant,  in  order  to 
turn  the  said  plaintiff  out  of  the  said  dwelling-house  at  the 
said  time  when  &c.,  assaulted  the  said  plaintiff,  by  seizing 
and  laying  hold  of  him,  and  necessarily  and  unavoidably  a 
little  pulled  and  dragged  him  about ;  but  the  said  plaintiff 
then  and  there  violently  resisted,  and  with  force  and  arms 
made  a  great  noise  and  disturbance  in  the  said  dwelling- 
house,  and  continued  therein  making  such  noise  and  dis- 
turbance, and  had  thereby  caused  a  great  number  of  per- 
sons to  enter  into  the  said  dwelling-house  in  which  &c.| 
and  to  collect  and  assemble  about  the  door  thereof,  inso- 
much that  the  said  defendant  was  greatly  interrupted,  and 
wholly  hindered  and  prevented  from  peaceably  and  quietly 
exercising  and  carrying  on  his  said  trade  and  business 
therein,  whereupon  the  said  defendant,  in  order  to  pre- 
serve the  peace  and  restore  good  order  and  tranquillity  in 
the  said  dwelling-house  in  which  &c.,  at  the  time  when 
&c.,  in  the  said  first  count  mentioned,  caused  the  said 
plaintiff  to  be  seized  and  laid  hold  of,  and  forced  and  com- 
pelled him  to  go  from  and  out  of  the  said  dwelling-house 
in  which  &c.,  into  a  certain  public  street,  and  to  go  in  and 
along  the  said  public  streets  to  the  said  police-office  in  the 
said  first  count  mentioned,  in  order  that  the  said  plaintiff 
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might  be  taken  before  some  jostice  or  justices  of  our  said  Bxch.  of  Pleat, 
lord  the  King,  assigned  to  keep  the  peace  in  and  for  the  ^ 

county  of  Middlesex,  to  answer  tbe  premises,  and  to  be  Don aldtok 
dealt  with  according  to  law  for  his  said  offence  and  breach  Williams. 
of  the  peace,  to  wit,  in  the  county  aforesaid,  using  no  un- 
necessary force  or  violence  upon  or  towards  the  said  plain- 
tiff on  that  occasion;  and  the  said  plaintiff^ was,  on  the  oc- 
casion aforesaid,  necessarily  and  unavoidably  assaulted  and 
imprisoned,  and  kept  and  detained  in  prison  for  the  said 
space  of  tune  in  the  introductory  part  of  this  plea  men- 
tbned,  as  he  lawfully  might  for  the  cause  aforesaid,  which 
are  the  same  supposed  trespasses  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the  said  plaintiff*  hath 
above  thereof  complained  against  him  the  said  defendant. 
And  this  &c. 

The  third  plea  was  nearly  similar  to  the  second,  justify- 
ing the  assault  mentioned  in  the  second  count. 

Replication  to  the  second  plea. — That  after  the  giving 
of  the  said  notice  in  that  plea  mentioned,  and  before  and  at 
the  said  time  when  &c.,  to  wit,  on  the  said  5th  May,  1832, 
the  said  Alexander  Whyte  commanded  and  authorized  the 
said  plaintiff  to  be,  remain,  and  continue  in  the  said  dwell- 
ing'house  in  which  &c.,  then  being  the  dwelling-house  of 
the  said  defendant  and  the  said  Alexander  Whyte,  and 
that  the  said  plaintiff,  at  the  said  time  when  &c.,  was  re- 
maining and  continuing  in  the  said  dwelling-house  in  which 
&c.,  then  being  the  dwelling-house  of  the  said  defendant 
and  the  said  Alexander  Whyte,  by  the  command  and  au- 
thority of  the  said  Alexander  Whyte,  as  be  lawfully  might, 
whereof  the  said  defendant  before  and  at  the  said  time 
when  &c.,  had  notice;  wherefore,  because  the  said  defen- 
dant did  then  and  there  assault  the  said  plaintiff*,  as  in  the 
same  plea  mentioned,  he,  the  said  plaintiff*,  did  then  a  lit- 
tle resist  the  said  defendant,  and  in  so  doing  did  then  and 
there  necessarily  make  a  little  noise  and  disturbance  in  the 
said  dwelling-house,  as  it  was  lawful  for  him  to  do. 
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Exeh,  of  Pleas,      A  similar  replication  to  the  third  plea. 
1833* 
v,..^^^!^         Rejoinder — taking  issues  on  these  replications. 

Donaldson         At  the  trial,  at  the  Sittings  in  this  Term,  the  plaintiff 

Williams,     obtained  a  verdict,  with  40*.  damages. 

Holi  now  moved  for  judgment,  non  obstante  veredicto, 
or,  that  a  repleader  might  be  awarded;  and  contended, 
that  the  issue  tendered  by  the  replication  was  an  imma- 
terial issue;  that  the  plaintiff  having  refused  to  obey  the 
lawful  commands  of  his  master,  the  defendant,  and  he  hav- 
ing given  him  due  notice  to  quit  his  service,  the  plaintiff 
ought  to  have  quitted  accordingly,  and  had  no  right  to 
refuse  to  leave  the  defendant's  dwelling-house,  and,  there- 
fore, that  the  defendant  was  justified  in  committing  the  tres- 
passes complained  of;  and  it  was  no  answer  to  say,  that  the 
other  partner  had  authorized  him  to  remain,  as  one  partner 
had  no  authority  to  do  so  where  the  servant  had  refused  to 
obey  the  lawful  commands  of  the  other;  and,  therefore, 
that  the  issue  was  immaterial. 

Lord  Lyndhurst,  C.  B. — As  the  partners  are  jointly  in- 
terested in  the  house,  has  not  either  of  them  a  right  to  re- 
tain a  servant  in  the  house?  Are  not  their  rights  coex- 
tensive ?  I  am  of  opinion,  that  in  this  case  one  joint  tenant 
had  a  right  to  order  the  servant  to  remain;  and,  if  he  re- 
mained under  the  authority  of  one  joint  tenant,  such  remain- 
ing was  lawful. 

The  rest  of  the  Court  concurred,  and  the  rule  was — 

Refused. 
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Bjcch.  of  Pleat, 
1833. 

Deacon  v.  Fuller.  ^— v — ' 

XN  miarj/ Term,  1829,  the  plaintiff  obtained  a  rule  abso-  When  the  piain- 
lute  for  setting  aside  the  verdict  found  for  the  defendant  ^  ruirror  a  new 
and  for  a  new  trial,  but  no  proceedings  had  been  since  JeJ^edtotakethe 
taken,  except  that  on  the  10th  of  December  last  an  order,  cause  down  to 
by  consent,  had  been  obtained  to  change  the  defendant's  than  four  terms, 
attorney.    On  an  affidavit,  stating  these  facts,  ^lea'^lC 

tice  of  motion  to 
discharge    inch 

Mansel  now  moved  to  discharge  the  rule  for  a  new  trial,  rule. 
and  contended,  on  the  authority  of  Roe  d.  Huichings  v.  an  order, by  oon- 
Dunning  (a),  that  a  term's  notice  of  motion  was  not  neces-  *f"'»  '°  change 

^  \   J^  the  attorney,  is 

sary.  He  also  cited  Theobald  v.  Crickmore  {b),  a,nd  Hockin  not  a  proceed- 

V.  Reece  (c),  and  urged  that  the  Court  of  Common  Pleas,  io^as'^to  maice  it 

in  Tipion  v.  Meeke{d),  had  admitted  the  principle  that  "^^^^ZdL 

such  a  motion  as  the  present  might  be  made.  [Bat/ley,  6. — 

The  case  of  Tipton  v.  MeeTce  has  decided,  that  when  a  new 

trial  has  been  granted,  and  four  terms  have  since  elapsed 

and  no  proceedings  taken,  a  term's  notice  is  necessary.] 

He  then  contended  that  the  order,  by  consent,  to  change 

die  attorney  was  a  proceeding  in  the  cause,  so  as  to  make 

it  unnecessary  to  give  a  term's  notice. 

BayleYj  B. — I  think  not.  I  think,  upon  principle,  the 
motion  ought  not  to  be  granted,  the  party  having  another 
mode  by  which  he  can  proceed.  The  Court  has  granted 
a  rule  for  a  new  trial.  Either  party  may  take  down  the 
record. 

Rule  refused. 

(a)  Barnes,  308.  (c)  2  Yo.  &  J.  276. 

(6)  2  B.  &  A.  594 ;  1  Chit.  Rep.         {d)  8  B.  Moore,  579. 
317. 
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Exck,  of  Pleas, 
1833. 

'^— V— -^  Cook  r.  Allen. 

In  this  Court  the  e/.  JERVIS  had  obtained  a  rule  to  shew  cause  why  the 
terms  to  fife**"'  judgment  and  execution  should  not  be  set  aside  forirregu- 
ihrSifen^IiL'  ^*"ty-  The  quo  minus  was  served  on  the  1st  of  June,  re- 
tec  Stat.  turnable  on  the  2nd  of  June*     Some  negotiations  for  a 

is  not  entitled  Compromise  had  been  pending,  and  the  plaintiff  did  not 
^^wm^^mId!?^  take  any  proceedings  until  the  second  day  of  Michaelmas 
v^^  Term,  when  he  filed  common  bail  according  to  the  statute. 

The  declaration  was  filed,  and  notice  thereof  served,  on 
the  20th  of  November^  and  a  rule  to  plead  in  eight  days 
was  given  on  the  22x\d  of  November,  On  the  1st  of  De- 
cember, interlocutory  judgment  was  signed.  Notice  of 
taxation  was  duly  given — final  judgment  was  signed — and 
a  writ  of  execution  issued  on  the  13th  of  December,  On 
the  17th  of  Z)^c^i7i6^,  a  summons  was  taken  out  to  set 
aside  proceedings;  but  Mr.  Baron  Bolland  considered  it  a 
proper  case  for  the  Court,  and  refused  to  make  an  order. 
The  rule  was  obtained  on  two  grounds.  Firsts  that  com- 
mon bail  was  not  filed  in  due  time.  Secondly ^  that  the 
defendant  was  entitled  to  an  imparlance  to  Hilary  Term; 
and,  therefore,  the  judgment  was  irregular. 

W.  H.  Watson  shewed  cause. — As  to  the  first  point,  he 
contended — First ,  that  the  application  was  too  late:  the 
motion  should  have  been  made  either  to  the  Court,  or  to  a 
Judge  at  Chambers,  before  judgment  was  signed.  The 
defendant  was  bound  to  move  promptly  after  the  plaintiff 
had  declared,  as  that  was  a  step  taken  after  the  irregularity. 
[The  Court  intimated,  that  the  application  was  too  late,  un* 
less  the  defendant  could  assign  some  reason  for  the  delay.] 
Secondly,  the  stat.  \2  Geo.  1,  c.29,  which  allows  the  plain- 
tiff to  file  common  bail  for  a  defendant,  contains  no  restric- 
tion as  to  the  time  in  which  the  plaintiff  is  to  file  common 
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baO.     The  case  otBugden  v.  Burr  (a),  is  merely  the  prac-  Exck.  ^  pieas, 
dee  of  the  King^s Bench;  but,  the  practice  in  this  Court  ^^ 

always  has  been,  that  the  plaintiff  may  file  common  bail  for 
the  defendant  at  any  time  before  the  cause  is  out  of  Court, 
Msr.  within  four  terms.  What  is  laid  down  as  the  practice 
in  Price^s  Exchequer  PrtM^iicCs  is  founded  on  the  rules  of 
the  King^s  Bench  and  Common  Pleas,  but  is  not  correct. 
As  to  the  second  point,  he  contended,  that  the  defendant 
never  was  entitled  to  an  imparlance  unless  he  appeared; 
and  he  cited  Winter  v.  Barnes  (i).  [Bayley,  B. — He  can- 
not imparl,  for  the  plaintiff  has  not  made  default] 

J.  Jervis  abandoned  the  second  point,  and  contended, 
that  the  case  of  Bugden  v.  Burr  was  conclusive  on  the  first 
point,  as  it  was  most  important  to  assimilate  the  practice 
of  all  the  Courts,  and  as  there  was  no  express  decision  on 
the  point  in  this  Court 

Lord  Lynduurst,  C.  B.  (after  consulting  the  Master). — 
The  Master  reports  to  us,  that  the  practice  of  this  Court 
b,  that  a  plaintiff  may  file  common  bail  for  the  defendant 
within  four  terms.  Whether  it  may  be  advisable  or  not 
to  introduce  into  this  Court  the  practice  of  the  King's 
Bench  in  this  respect,  is  a  matter  for  consideration;  but, 
the  practice  here  is,  as  reported  by  the  Master. 

The  other  Judges  concurred. 

Rule  discharged,  with  costs. 

(a)  10  B.  &  C.  467.  {h)  9  Dowl.  &  Ryl.  1 8. 
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Exch.  of  Pleas, 
1833. 

""""-^^"^^^  WoosNAM  r.  Price. 

An  order  ob-  X  HE  plaintiff  had  commenced  a  bailable  action  of 
Judge'sTierk  ^^^^  Ml  this  Court  against  the  defendant,  Price,  for  prin- 
by  mistatcment,  ^jp^j  ^^  interest  duc  on  a  bond,   and  also  fbr  busi- 

IS  a  nullity.  *  ' 

After  a  bail    ncss  donc  bv  him  as  an  attorney  in  an  action  at  law. 

bond  bas  been 

forfeited  and  an  The  quo  minus  OH  which  the  defendant  had  been  ar- 
the?e"?ukcn  rested,  and  had  given  a  bail-bond,  was  returnable  on 
time  given  to*     (j^^  g^j  ^f  j^„^  i^st.     On  the  3rd,  the  defendant's  at- 

the  principal  is 

no  discharge  of  tomcy  took  out  a  summoHs,  calling  on  the  plaintiff  to 
shew  cause  why  the  bill  for  business  should  not  be  re- 
ferred to  the  Master  for  taxation.  An  order  was  made 
thereupon  and  served  on  the  plaintiff,  the  defendant  there- 
by undertaking  to  pay  the  amount  in  a  fortnight  after  tax- 
ation. A  dispute  arose  between  the  clerks  of  the  respec- 
tive attornies,  whether  or  not  this  order  operated  as  a  stay 
of  proceedings.  On  the  10th  of  June,  the  clerk  of  the  de- 
fendant's attorney  went  to  the  Chambers  of  Mr.  Baron 
Bayley,  and  representing  to  the  learned  Baron's  clerk 
that  the  learned  Judge  had  in  fact  (which  was  sworn  to 
be  untrue,)  ordered  that  proceedings  should  be  stayed, 
obtained  another  order  for  taxing  the  bill,  containing  a 
stay  of  proceedings.  On  the  same  day,  bail  above  not 
having  been  put  in,  the  plaintiff  took  an  assignment  of  the 
bail-bond,  and  commenced  an  action  thereon.  An  appoint- 
ment for  taxing  the  plaintiff's  bill  was  given  on  the  first 
order,  and  attended  by  the  defendant's  attorney.  On  at- 
tending the  Master,  the  bill  was  agreed  to  be  referred  to 
the  officer  of  the  Great  Sessions  in  Wales.  On  the  1st 
August,  the  plaintiff  and  defendant,  Price,  met,  and  it  was 
agreed  between  them,  without  the  privity,  knowledge,  or 
consent  of  the  bail  in  the  bail-bond,  that,  in  consideration 
that  the  plaintiff  would  not  proceed  in  an  ejectment  be- 
tween the  same  parties,  and  would  stay  proceedings  in  the 
action  for  a  month,  the  defendant.  Price,  would  not  tax  his 
bill  of  costs.     A  rule  had  been  obtained  for  setting  aside 
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the  assignmeDt  of  the  bail-bond  and  all  proceedings  th^e-  Exch.  of  PUas, 
on,  for  irregularity,  and  also  on  the  ground  that  the  baH     ^  '  ^ 

were  discharged  by  the  tin»  given  to  the  principal.  Woosnam 

V. 

Price. 

W.  H.  Watsim  shewed  cause. — The  proceedings  were 
not  stayed  either  by  the  first  or  second  order.  The  first 
contains  no  stay  of  proceedings,  and  the  second  order  was 
a  nullity,  having  been  surreptitiously  obtamed.  It  is 
clea^,  that,  as  the  action  was  on  a  bond  as  well  as  for  an 
attorney's  bill,  pending  the  taxation*  a  Judgd  would  not 
have  stayed  the  proceedings.  Moreover,  the  parties  treated 
the  second  order  as  a  nullity,  as  the  appointment  was  on 
the  first  order ;  and,  therefore,  as  the  proceedings  were  not 
stayed,  the  assignment  of  the  bail-bond  and  proceedings 
thereon  were  regular.  As  to  the  second  ground,  the  de- 
fendant not  having  appeared,  the  bail-bond  was  forfeited, 
and  the  original  cause  out  of  Court,  before  the  agreement 
was  made,  therefore,  it  was  merely  delaying  suit  against 
the  sureties  at  the  instance  of  the  principal;  and,  in  order 
to  make  this  a  ground  for  setting  aside  proceedings,  it  must 
be  shewn,  or  the  Court  must  intend,  that  the  bail  have 
been  prejudiced,  which  is  not  the  case,  for  the  bail  could 
not  render  the  principal,  or  take  any  steps  to  exonerate 
themselves,  in  the  long  vacation.  In  Farmer  v.  Thorley{a) 
it  was  held,  that  bail  to  the  sheriff  is  discharged  by  the 
plaintiff's  taking  a  co^norj^,  payable  by  instalments ;  but 
that  was  because  a  cognovit  is  inconsistent  with  a  forfeiture 
of  the  bail-bond,  as  a  defendant  can  only  acknowledge  the 
action  when  in  Court.  In  the  present  case  the  bond  was 
forfeited,  and  a  breach  incurred  before  the  agreement  was 
made,  and  there  has  been  no  prejudice  to  the  bail.  [Bay- 
ley,  B. — May  not  the  bail  be  prejudiced  by  not  having  the 
bill  taxed?]  They  are  at  liberty  to  tax  it  after  judgment 
in  the  action  on  the  bail-bond. 

(a)  4  B.  &  A.91. 

bb2 
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Exch,  of  pieas,^      JcTvis  and  Knowles,  conird,— The  first  order  operated 
1833  •  ... 

virtually  as  a  stay  of  proceedings ;  it  is  not  in  the  common 

form,  but  contains  an  undertaking  to  pay  in  a  fortnight 

after  taxation^  during  which  time  it  must  be  implied  that 

the  plaintiff's  remedies  should  cease.     [Lord  Lyndhurst^ 

C.  B. — It  is  impossible  to  argue  that  the  proceedings  can 

be  stayed  by  implication  in  this  case].     The  second  order 

was  a  valid  order.     [Bayley,  B. — That  order  is  a  nullity, 

as  it  was  improperly  obtained.]     On  the  second  point,  time 

was  given  to  the  principal  without  the  privity  or  consent 

of  the  bail,  by  which  they  are  discharged.    A  month's  time 

was  given,  during  all  which  time  they  were  prevented  from 

relieving  themselves  from  their  liability.     At  all  events 

before  proceedings  were  adopted,  after  the  expiration  of 

the  month,  notice  should  have  been  given  to  the  bail. 

Clift  V.  Gyc  (a). 

Lord  Lyndhurst,  C.B. — The  second  order  was  a  nul- 
lity, and  the  first  did  not  operate  to  stay  proceedings;  and, 
therefore,  the  proceedings  on  the  bail-bond  are  regular; 
and,  as  it  cannot  be  shewn  that  the  bail  have  been  preju- 
diced, the  agreement  does  not  discharge  them. 

Bayley,  B. — There  was  a  breach  of  the  condition  of 
the  bail-bond  before  the  agreement,  and  that  breach  is  not 
done  away  by  the  agreement;  the  bail  have  not  been  in 
anywise  prejudiced.  But,  as  the  Court  disapproves  of 
agreements  not  to  tax  an  attorney's  bill,  the  rule  must  be 
discharged  without  costs. 

The  other  Judges  concurred. 

Rule  discharged,  without  costs. 
(a)  9B.&Cr.422. 
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Exck,  ofPiea*, 
1833. 

Crump  v.  Adney  and  Page. 

Assumpsit.— The    first    count    of    the    declaration   Inanagreement 

stated,  that  theretofore,  to  wit,  on  the  30th  March,  1831,  ^^i  i^reed  that 
in  the  county  of  Salop,  by  a  certain  agreement  in  writing  f?,!,^*^^''  .. 
then  and  there  made  between  the  plaintiff  of  the  one  part,  award  a  certain 
and  the  defendants  of  the  other  part,  reciting  that  Edward  proviso,  &&  &c.: 
Crump,  then  deceased,  being  a  widower,  made  and  duly  ^^g^' ghau^r 
executed  his  last  will  and  testament  in  writing,  bearing  date  ^^y'[  were  im- 
on  or  about  the  8th  day  of  November,  1828,  and  thereby  arbitrator,  and 
appointed  the  said  John  Adney,  his  son-in-law,  and  Thomas  b^n/tTiDaert 
Onions,  joint  executors.     And  further  reciting,  that  the  J^e  proviso  in 

hii  award,  the 

said  Edward  Crump,  being  still  a  widower,  on  or  about  the  context  of  the 
16th  July,  1829,  intermarried  with  the  plamtiff;  and,  that  Sfe'S^'of 
the  said  Edward  Crump,  on  or  about  the  20th  January,  the  parties  re- 

*  •"   quinng  such  a 

1830,  being  then  in  a  weak  state  of  body,  gave,  as  it  was  construction. 
alleged,  instructions  to   William  Fifield,  his  medical  at- 
tendant, to  procure  a  codicil  to  be  made  to  his,  the  said 
Edward  Crump' s,\9\[\,  in  favour  of  his  said  wife;  and  that 

the  said  William  Fijield,  on  the day  of  the  same 

month  of  January,  attended  at  the  office  of  Messrs. 
Pritchard  %  Sons,  solicitors,  and  requested  them  to  pre- 
pare such  codicil;  which,  for  reasons  then  given  to  the 
said  William  Fijield,  they  declined ;  and  that  the  said  Wil- 
liam Fijield  afterwards,  on  the  30th  of  the  same  month  of 
January,  waited  upon  Thomas  Oitton,  solicitor,  and  gave 
him  several  verbal  instructions  for  such  intended  codicil, 
which  instructions  were  then,  at  the  request  of  the  said 
William  Fijield,  taken  down  in  writing  by  the  said  Thomas 
Giiion;  and  that  the  same  instructions  were  as  in  the  said  .  ^ 
agreement  in  that  behalf  mentioned  and  set  forth.  And 
further  reciting,  that  the  said  Edward  Crump  died  on  or 
about  the  14th  February,  1830,  without  having  executed 
such  instructions  for  a  codicil,  or  the  same  having  been 
otherwise  reduced  into  any  other  form  for  that  purpose; 
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Exch.  of  PUat,  and  that  the  plaintiff  had  entered  a  caveat  against  the 
proof  of  the  will,  unless  the  paper  of  instructions  was  prored 
tiierewith,  and  that  disputes  had  arisen  between  the  par* 
ties  relative  thereto.  And  further,  that  the  said  John  Ad- 
ney  and  his  family,  and  the  said  Thomas  Page,  being  ma- 
terially interested  in  the  said  will  of  the  aaid  Edward  Crump, 
had  agreed  with  the  plaintiff  to  purchase  in  the  public 
funds  such  annuity,  (if  any  such  should  be  awarded),  for 
her  life,  or  else  in  the  joint  names  of  trustees  to  be  ap- 
pointed by  the  tbereafler  named  Charles  Blake  AUnait, 
such  a  sum  of  3/.  per  cent.  Consols,  as  would  produce  from 
the  dividends  such  annuity  as  should  be  settkd  and  fixed 
by  the  said  Charles  Blake  Allnutt,  upon  due  consideration 
of  the  facts  aforesaid,  and  of  such  other  facts  and  drcum- 
stances  as  might  be  adduced  and  proved  before  him,  as  could 
entitle  the  plaintiff  to  any  such  annuity,  or  otherwise  to 
any  share  or  thirds  of  the  personal  estate  of  the  said  Ed- 
ward  Crump,  deceased,  and  of  the  charges  of  establishing 
the  said  paper  of  instructions,  as  £Eir  as  the  personal  estate 
was  or  might  be  affected  thereby ;  and  of  the  said  paper 
being  imperative,  as  far  as  the  real  and  personal  estate  was 
included  therein,  or  otherwise  howsoever;  and  of  the  ad- 
vantage which  the  said  parties  mutually  had  in  avoiding 
legal  proceedings,  and  in  saving  the  expenses  thereof;  and 
all  proper  abatement  and  allowances  being  made  in  respect 
thereof,  such  annuity,  if  any  such  should  be  awarded,  to 
be  in  lieu  of  every  provision  intended  the  plaintiff  by  the 
said  paper  of  instructions,  and  in  lieu  of  all  thirds  at  com- 
mon law  to  which  the  plaintiff  might  otherwise  be  entitled 
out  of  the  personal  estate  aforesaid,  but  in  nowise  to  affect 
her  claims  to  dower  out  of  the  real  estates  late  of  the  said 
Edward  Crump,  and  to  be  paid  and  made  good  by  the  de- 
fendants as  aforesaid,  to  the  plaintiff,  from  the  day  of  the 
death  of  the  said  Edward  Crump  until  the  actual  purchase 
of  such  annuity;  and^  in  case  the  said  Charles  BUike  Alt- 
natt  should  by  his  award  direct  the  dividends  only  of  the 
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money  to  be  invested  to  be  paid  to  the  plaintiff,  that  then,  ^^\^Lf^'^* 
upon  the  death  of  the  plaintiff,  the  said  stock,  fiinds,  and     v^^^^J.^ 
principal  money,  to  go  and  belong  to  and  to  be  transferred        crump 
by  the  said  trustees  to  the  defendants  as  aforesaid,  their        adnet. 
executors,  &c.     It  was  thereby  witnessed,  that,  for  the  pur- 
pose of  carrying  the  intention  of  the  said  parties  into  exe- 
cution, each  of  them,  the  plaintiff  and  the  defendants,  did 
thereby  promise  and  agree  to  and  with  the  other  of  them, 
that  the  plaintiff  and  the  defendants,  and  their  respective 
executors  and  administrators,  should  and  would  on  their 
respective  parts  and  behaifs,  well  and  truly  stand  to,  obey, 
abide,  perform,  fulfil,  and  keep,  the  award,  arbitrament, 
final  end,  and  determination,  of  Chctrks  Blake  AUnatt,  of 
Shrewsbury f  barrister-at-law,  arbitrator,  chosen  by  and 
between  the  siud  parties  to  award,  arbitrate,  and  determine 
concerning  the  matters  aforesaid,  so  as  such  award  should 
be  made,  &c.  &c.     And  it  was  also  then  and  there  further 
agreed  in  writing,  by  and  between  the  plaintiff  and  the  de- 
fendants, that,  in  case  the  said  arbitrator  should  award 
any  such  annuity  as  aforesaid^  he  should  or  might  award  the 
same^  with  a  proviso ^  that,  in  case  of  a  deficiency  of  assets 
of  Hie  said  testator^  the  annuity,  or  the  fund  from  which 
the  same  should  arise,  should  abate  in  the  same  manner  as 
if  it  were  a  provision  contained  in  the  said  wilL    The  de- 
claration then  set  out  mutual  promises,  and  then  stated, 
that  afterwards,  to  wit,  on  &c.,  at  &c.,  the  said  Charles 
Blake  AUnatt,  having  taken  on  himself  the  burthen  of  the 
said  arbitrament,  upon  due  consideration  of  the  facts  afore- 
said, and  of  such  other  facts  and  circumstances  as  were  ad^ 
duced  and  proved  before  him,  duly  made  his  award  in  writ- 
ing under  his  hand,  of  and  concerning  the  premises,  ready 
to  be  delivered  to  the  said  parties,  or  such  of  them  as 
should  require  the  same,  and  did  thereby  then  and  there 
award,  order,  and  direct,  that  the  defendants  should  forth- 
with purchase,  or  cause  to  be  purchased  in  the  public  funds, 
in  the  name  of  the  plaintiff,  an  annuity  of  9Sl.  sterling,  to 
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Exch.  of  Pleas,  be  payable  to  her  during  her  natural  life,  and  which  should 
'  >  be  in  lieu  of  all  provisions  and  thirds  mentioned  in  that  be- 
Crump  half  in  the  said  agreement,  but  in  nowise  to  affect  her  said 
adney.  claim  to  dower;  and  he  did  thereby  then  and  there  further 
award,  order,  and  direct,  that  the  defendants  should  pay 
and  make  good  to  the  plaintiff  an  annuity  of  the  amount 
aforesaid,  from  the  day  of  the  death  of  the  said  Edward 
Crump,  until  the  actual  purchase  of  the  said  annuity,  in 
manner  aforesaid;  and,  that  he  had  settled  and  fixed  the 
costs  and  charges  incurred  by  the  plaintiff  in  or  respect- 
ing the  entering  of  the  said  caveat  and  the  proceedings 
connected  therewith,  and  other  matters  relative  there- 
to, at  the  sum  of  40/.  Os.  4fd. ;  and  did  thereby  then  and 
there  award,  order,  and  direct,  that  the  same  sum,  and  also 
the  costs  and  charges  incurred  by  the  defendants  in  or  re- 
specting the  said  caveat,  proceedings,  and  other  matters, 
should  be  respectively  paid  by  the  defendants.  And  he 
did  thereby  further  order  and  direct,  that  the  costs  of  that 
his  award,  amounting  to  the  sum  o{22L  I4fs.  6d.,  should  be 
in  the  first  instance  paid  to  him  by  the  plaintiff,  and  that 
one  moiety  thereof  should  be  repaid  to  her  on  demand  by 
the  defendants;  and  that  the  several  parties  should  bear 
and  pay  their  own  further  costs  of  that  reference.  And 
he  did,  lastly,  thereby  then  and  there  award,  order,  and 
direct,  that,  on  the  purchase  of  such  annuity  and  payment 
of  such  costs  as  aforesaid,  the  plaintiff  should,  if  thereto 
required,  execute  unto  the  said  defendants,  at  their  costs 
and  charges,  a  release  of  all  claims  and  demands  at  law  and 
in  equity,  upon  or  in  respect  of  the  personal  estate  and  ef- 
fects of  the  said  Edward  Crump :  Of  which  said  award  the 
defendants  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  the  county  aforesaid,  had  notice.  Breaches 
— in  not  purchasing  the  annuity  according  to  the  award — 
in  not  making  good  the  annuity  from  the  day  of  the  death 
of  the  said  Edward  Crump — in  non-payment  of  the  costs 
respecting  the  entering  of  the  earea^—  and  in  non-payment 
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of  a  moiety  of  the  costs  of  the  reference  as  directed  by  the  Exck.  of  Pleas, 
award.  ^ 

The  second  was  an  in4ebitaius  count  on  an  award;  with        Crump 
the  usual  money  counts  and  account  stated.  Admbt. 

Pleas — First,  Non  assumpsit. 

Secondly,  As  to  the  first  count,  and  so  much  of  the  se- 
cond as  related  to  the  sum  of  money  therein  alleged  to  be 
due  and  owing  to  the  said  plaintiff  upon  and  by  virtue  of 
the  said  award  in  that  count  mentioned — ^That  there  were 
not  any  facts  or  circumstances  adduced  or  proved  before 
the  arbitrator,  other  than  the  facts  and  circumstances  in 
the  said  agreement  in  the  said  declaration  mentioned  and 
set  forth. 

Thirdly,  As  to  the  same  causes  of  action — That  it  was 
proved  in  evidence  before  the  arbitrator,  that  there  were 
not  any  assets  of  the  testator  whereby  or  wherewith  the 
said  defendants  could  or  were  enabled  to  purchase  the  said 
annuity  in  the  said  award  mentioned,  and  thereby  directed 
to  be  purchased  as  aforesaid,  or  any  part  thereof,  or  where* 
by  or  wherewith  they  could  pay  or  make  good  to  the  plain- 
tiff an  annuity  of  the  amount  in  the  said  award  mentioned, 
or  of  any  other  amount  whatsoever,  from  the  day  of  the 
death  of  the  said  Edward  Crump,  or  from  any  other  time. 

Fourthly,  As  to  the  same  causes  of  action — That  at  the 
time  of  the  death  of  the  said  Edward  Crump,  the  said  de- 
fendants had  not,  nor  at  any  time  since  have  they  had,  nor 
have  they  now,  any  assets  of  the  testator,  whereby  or  where- 
with they  could  or  might  or  now  can  purchase  the  said 
annuity  in  the  said  award  mentioned,  and  thereby  directed 
to  be  purchased  as  aforesaid,  or  any  part  thereof,  or  where- 
by or  wherewith  they  could  pay  or  make  good  to  the  said 
plaintiff  an  annuity  of  the  amount  in  the  said  award  mention- 
ed, or  of  any  other  amount  whatsoever,  from  the  day  of  the 
death  of  the  said  Edward  Crump,  or  from  any  other  time. 

Fifthly,  As  to  the  same  causes  of  action — That,  at  the 
several  times  of  making  the  submission  and  award,  the  said 
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Exch.  of  Pleas,  defendants  had  not,  nor  at  any  time  since  have  they  had, 
>,«...,^^L^     nor  have  they  now,  any  assets  of  the  said  testator  whereby 
CauMP        j^fc.,  as  in  the  last  plea, 

Adnet.  Replication — Taking  issue  on  the  plea  of  non  assumpsit^ 

and  a  general  demurrer  to  all  the  other  pleas. 
Joinder  in  demurrer. 

The  cause  went  down  to  trial  on  the  issue  taken  on  the 
plea  of  non  assumpsit;  and,  at  the  trial,  before  Gumey^ 
B.,  at  the  last  Summer  Assizes  bX  Shrewsbury  y^ihe  de- 
fendants offered  evidence  to  prove  that  there  were  no*as- 
sets  out  of  which  they  could  pay  or  make  good  an  annuity 
of  the  amount  awarded.  The  learned  Baron  rejected  this 
evidence;  and  the  plaintiff* had  a  verdict* 

Ludlow f  Serjt.,  obtained  a  rule  for  a  new  trial;  against 
which, 

Whateley  and  Talfourd  now  shewed  cause.— The  learn- 
ed Judge  was  right  in  rejecting  the  evidence  in  question. 
An  award,  regularly  made,  operates  conclusively  as  a  judg- 
ment between  the  parties;  and,  since  the  arbitrator  has 
awarded  the  annuity,  and  other  subjects  of  this  action,  it  is 
immaterial  whether  there  were  assets  or  not.  [Lord  Lynd' 
/ttirstf  C.  B. — Was  the  arbitrator  to  find  the  question  of  as- 
sets?] He  was  to  ascertain  on  due  consideration  of  the  facts 
stated  in  the  agreement,  and  of  such  other  facts  as  should 
be  adduced  and  proved  before  him,  what  was  the  amount 
of  the  annuity  to  which  the  plaintiff  was  entitled ;  and  he 
could  not  do  so  without  ascertaining  the  amount  of  the  as- 
sets. [Lord  Lyndhurst,  C.  B. — The  arbitrator  was  to  de- 
cide whether  the  bequest  was  valid;  and  then  another 
point  would  arise,  because  there  might  be  a  deficiency  of 
assets;  and  the  arbitrator  is  empowered  to  make  a  provi- 
sion against  such  event.  He  is  not  directed  to  decide  the 
question  of  assets,  but  be  is  empowered  to  direct  that  the 
annuity  should  abate  in  case  there  should  be  a  deficiency 
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of  assets.    It  was  imperative  upon  tbe  arbitrator,  accord-  B*eh,  of  Fktu, 
ing  to  my  interpretation^  to  have  inserted  that  proviso.]  ^  '  ^ 

That  is  a  question  on  the  award.  [Lord  Lyndhurst^  C.B,  €buicp 
—No.  That  is  a  question,  as  it  seems  to  me,  on  the  agree*  adhey. 
nent.]  The  arbitrator  is  empowered  by  the  agreement  to 
award  such  annuity  as  he  shall  deem  fit;  and  the  proviso 
is,  that,  in  case  the  said  arbitrator  should  award  any  such 
annuity  as  aforesaid,  he  should  or  might  award  the  same, 
with  a  proviso,  that,  in  case  of  a  deficiency  of  assets,  the 
annuity  should  abate.  That  is  merely  a  discretionary 
power.  It  was  a  question  for  him  to  consider,  whether  it 
was  just  and  reasonable  to  award  the  annuity.  He  has 
awarded  the  annuity  to  be  piud  at  all  events.  It  must, 
thereforei  be  assumed,  that  the  arbitrator  knew  the  facts, 
and  found  sufficient  assets.  [Lord  Lt/ndhurst,  C.  B. — He 
had  no  instructions  to  inquire  whether  there  were  assets. 
Bayley^  B. — Then,  you  would  put  the  legatee  in  a  better 
situation  than  creditors.  At  the  period  of  time  at  which 
the  award  was  made,  there  might  be  1000/.  assets,  and  af- 
terwards 2000/.  bond  creditors  might  come  in  and  claim.] 
Before  the  clause  as  to  the  proviso,  full  power  is  first  given 
to  award  the  annuity.  [Lord  Lyndhurat,  C.  B. — Accord- 
ing to  the  construction  contended  for,  the  words  "  shall  and 
may"  would  be  at  variance  with  each  other.] 

Jervis,  Ludlow^  Serjt.,  and  Godson^  conirh,  were  stop- 
ped by  the  Court. 

Lord  Lyndhurst,  C.  B. — ^We  must  endeavour  to  con- 
strue the  words,  so  that  '^  shall  and  may"  may  both  stand. 
'^  Shall  and  may"  will  both  stand,  by  our  holding  them  to 
be  imperative;  and,  had  the  proviso  been  inserted  in  the 
award,  evidence  might  have  been  admitted  to  shew  whether 
there  were  assets  or  not.  The  defendants  ought  not  to  be 
in  a  worse  situation  on  account  of  the  omission.     If  the 
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^^\M^^^^'  proviso  were  in  the  award,  then  the  evidence  would  clearly 
v^.^.^^^^/     have  been  admissible. 
Crump 

adney.  Whateley. — Then  the  question  arisesi  whether  it  was 

competent  to  the  defendants  to  give  the  facts  in  evidence 
under  the  general  issue. 

Lord  Lyndhuest,  C.  B.— You  are  endeavouring  to  en- 
force an  award  on  a  submission  by  simple  contract.  Every 
thing  is  admissible  under  the  general  issue  which  shews 
that  the  plaintiff  does  not  make  out  a  right  to  recover. 
Now,  here  the  defendants  shew  that  they  are  not  to  pay  in 
the  event  of  a  deficiency  of  assets. 

The  rest  of  the  Court  concurred,  and  the  rule  was 
made — 

Absolute. 


Where  a  plea 
professes  to  an- 
swer the  whole 
of  a  count  or 
counts,  and  is 
no  answer  to  any 
good  part  of 
such  count  or 
counts,  the 
plaintiff  is  enti- 
tled to  judg- 
ment 


Upon  a  subsequent  day,  the  demurrer  to  the  special 
pleas  came  on  to  be  argued. 

Talfourdy  in  support  of  the  demurrer. — The  special  pleas 
purport  to  answer  the  first  and  second  counts.  Now,  the 
second  count  is  in  indebitatus  assumpsit  on  an  award  ge- 
nerally, not  shewing  it  to  have  any  connection  with  the 
submission  in  the  first  count.  It  may  be  on  a  parol  award. 
The  pleas,  therefore,  are  not  applicable  to  all  which  they 
profess  to  answer;  and,  being  bad  in  part,  are  bad  in 
the  whole.  [Bayley,  B. — Is  it  quite  clear  that  indebitatus 
assumpsit  will  lie  on  an  award  ?]  The  part  of  the  first 
count  which  relates  to  the  costs  and  expenses,  is  good,  and 
is  unanswered  by  these  pleas.  An  award  may  be  good  in 
part,  and  bad  in  part ;  so  that,  at  all  events,  without  con- 
sidering the  question  suggested  as  to  the  second  count. 
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there  is  a  good  part  of  the  declaration  which  is  unanswer-  E*eh.qfPka$, 

1833 
ed  by  these  pleas,  and  which  they  profess  to  answer. 

The  Court  being  of  thb  opinion — 

Godson,  for  the  defendants,  obtained  leave  to  amend, 
upon  payment  of  costs. 


King  v.  Skeffington,  Bart. 

X  HE  writ  of  summons  in  this  case  was  in  ''  an  action  of  if  the  notice 
trespass  on  the  case  upon  promises.**    The  notice  of  de-  ^  ^^  turner- 
claration  in  "  an  action  of  trespass  on  the  case.**   Lato  ob-  ^^^  <»"»«  of  ac- 

'^  tion  from  that 

tained  a  rule  for  setting  aside  the  proceedings  for  irregu-  suted  in  the 
larity,  on  the  ground  that  the  notice  of  declaration  varied  "^^b,  it^fne- 
from  the  writ  of  summons;  and  that  the  writ  of  summons  ^|"j,^,„p^ 
did  not  pursue  the  form,  No.  1,  in  the  Schedule  to  the  2  the  writ  of  sum- 

___.,.    -    ^vrx     ,  ,      ,  *    .       *,  •  .  mons  miwt  foU 

Wtll.  4,  c.  39,  the  words  there  being  "  m  an  action  on  pro-  bw  the  fbnn 

«»;<.^o  ••  No.  1,  in  the 

"*^^8'  schedule  to  the 

2  WUL  4,  c  39. 

If  it  do  not,  it  is 

Hutchinson  shewed  cause. — The  irregularity  here  com-  irregular. 
plained  of  is,  that  the  notice  of  declaration  varied  from  the 
writ  of  summons;  the  writ  being  in  ''  an  action  of  trespass 
on  the  case  upon  promises,'*  and  the  notice  of  declaration 
in  '*  trespass  on  the  case.'*  But  it  is  not  necessary  to  declare 
according  to  the  form  used  in  the  act.  The  words  are, 
**  in  an  action  on  promises  (or  as  the  case  may  be)."  The 
act  only  used  these  words  to  611  up  the  form;  meaning  only 
that  the  party  should  state  the  kind  of  action  that  was  in- 
tended to  be  brought.  [Bayley,  B.— The  act  says,  in  an 
action  on  promises,  (or,  as  the  case  may  be).  The  writ 
here  is  in  an  action  of  '*  trespass  on  the  case  upon  pro- 
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Exck.  of  Pleas,  mises.**    The  notice  of  declaration  is  **  trespass  on  the 

^>^^^,^^1^^     case;"  that  may  be  on  promises  or  not     If  it  should  not 

^^^         be  an  action  on  promises^  then  you  do  not  specify  the  true 

Skefvington.  cause  of  action,  as  the  act  requires*]  But,  if  the  notice  of 
declaration  be  irregular,  that  would  not  make  the  writ  ir- 
regular. The  act  of  parliament  does  not  require  it  to  be 
shewn  whether  the  action  is  brought  on  a  note,  or  simple 
contract  for  goods  sold,  or  what  else.  There  is  no  form 
of  words  used  for  the  other  actions  of  debt,  trespass,  or 
any  other  action  than  assumpsit.  It  requires  only  the 
genus  and  not  the  species  of  action  to  be  set  forth. 

Bayley,  B. — The  act  of  parliament  has  stated  in  spe^ 
cific  terms,  that  the  writ  shall  be  in  a  given  form;  that 
form,  as  applicable  to  the  action  of  assumpsit,  is,  in  *'  an 
action  on  promises."  It  seems  to  me  better  to  adhere  to 
the  strict  form. 

Vaughan,  B. — 1  am  of  opinion  that  it  is  necessary  to 
adhere  to  the  strict  form. 

GuRNEY,  B. — It  is  not  desirable  to  deviate  from  the 
form  laid  down,  otherwise  the  Court  would  be  always  dis- 
cussing what  deviation  was  allowable. 

Rule  absolute. 
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Ejtch.  of  Plea$, 

Dewhirst  r.  Pearson*  - 

JLf  £BT  for  penalties  against  the  defendant,  a  sheriff's  A  sheriff's  war- 
oflBcer,^rs#,  for  carrying  the  plaintiff,  whom  he  had  arrest-  piainS^lurectcd 
ed,  to  a  public  victualling  and  drinking  house,  without  the  J^^herifffj^ffl-^ 
free  and  voluntary  consent  of  the  plaintiff,  contrary  to  the  cer,and  one  w., 

^_    -^         _         -rt         -,  •.       o  .        ,  •  .     WM  delivered  to 

Stat.  32  Geo.  2,  c.  z8.     Secondly,  for  carrying  him  to  pri-  the  defendant 
son  within  twenty-four  hours  from  the  time  of  the  arrest,  j^^  defendant 
without  the  free  and  voluntary  consent  of  the  plaintiff,  empWed  ^-t 

!./*•.  n  •  ***  assistant, 

though  the  plaintiff  did  not  refuse  to  be  carried  to  any  safe  to  make  the  ar- 
and  convenient  dwelling-house  of  his  own  nomination  or  wdingiy^st- 
appointnient  within  the  town  o{  East  Retford,  such  dwell-  *nd^,j\*he^^' 
ing-house  not  being  the  dwelling-house  of  the  plaintiff,  plaintiff,  *<  he 
and  the  said  town  of  East  Retford  then  and  there  bdng  a  him  to  the  Gron- 
market  town,  and  the  place  where  the  plaintiff  was  so  ar-  pf/inSffilp^^^^^ 
rested,  contrary  to  the  statute.  "/«T  weiu" 

__    '        ^      _  "^         -       _     _    -  ,  .  He  was  then 

The  defendant  pleaded  the  general  issue.  taken  to  a  pub- 

At   the  trial,  before  Vaughan,  B.,  at  the  last  Summer  the  Gramby.Ld 

Assizes  for  the  county  of  .Yo/^fw^Aaw,  it  appeared,  that  f^^r\^"*'^*^ 

the  plaintiff  had  been  arrested  under  a  sheriff's  warrant  di-  morning,  when 

rected  to  the  defendant  and  one  Watmough.    The  arrest  plkintiffto  w., 

was  made  by  Leadbeater,  an  assistant  of  Pearsons,  by  ^^^^^ aSo^n 

Pearsons  directions:    Leadbeater  told  the  plaintiff  he  as««tant  to  the 

.11.  1       ^         »  11  1   .     ./^  defendant,  and 

must  go  With  him  to  the  Granby;  and  the  plamtiff  re-  who,  within  24 
plied,  "  very  well."     Leadbeater  then  took  the  plaintiff  timrofthear! 
to  the  Granby  public-house,  and  kept  him  there  till  the  "^^  ,?ff  ^^'^^ 
following  morning,  when  he  delivered  him  to  Watmough,  coach  for  the 

purpose  of 
taking  him  to 
priaon,  and  took  him  there  accordingly.  At  the  time  that  the  plaintiff  was  put  upon  the  coach, 
the  defendant  was  present,  and  saw  the  plaintiff  on  the  coach.  In  an  action  on  tho«d2  Geo,  2, 
c,  28,  to  recover  penalties  for  taking  the  plaintiff  to  the  tavern  without  his  free  and  voluntary 
consent,  and  for  taking  him  to  prison  within  twenty-four  hours: — Heldy  Jlrtt,  that  the  defendant 
was  Ibble  for  the  act  of  W.  in  taking  the  plaintiff  to  prison  within  the  twenty-four  hours — te- 
amdiy,  that,  to  justify  the  oiBcer  in  taking  him  to  the  tavern,  the  consent  of  the  party  arrested  to 
be  taken  there  was  necessary;  and  that  the  mere  submission  or  acquiescence  of  tlie  plaintiff  to  the 
dicuUon  of  the  ofiBcer  was  insufficient — thirdly,  that  the  beginning  to  carry,  and  not  the  arrival 
at  the  prison,  is  to  be  considered  as  the  carrying  to  prison— /ourM/y,  that  the  neglect  of  the 
party  arrested  to  nominate  some  safe  and  convenient  dwelling-house  to  which  he  might  be  taken, 
did  not  justify  the  officer  in  taking  the  plaintiff  to  prison  within  twenty-four  hours;  and,  that  it 
was  the  duty  of  the  officer  to  call  upon  the  party  to  nominate  some  house  to  which  he  might  be 
taken,  and  that  the  plaintiff  could  not  be  said  to  have  **  refmed  to  be  carried  to  some  safe  and  con- 
venient dwelling-house,"  until  the  officer  had  asked  him  to  nominate. 
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ExcKof  Pleat,  who  was  another  assistant  of  Pearson's,  and  Watmough, 
^  within  the  space  of  twenty-four  hours  from  the  time  of 
Dewhirst  the  arresti  took  the  plaintiff,  by  the  Amity  coach,  to 
Pearson.  Nottingham  gaol.  Pearson  saw  the  plaintiff  put  by  Wat^ 
mough  on  the  coach  for  the  purpose  of  being  taken  to 
prison.  The  learned  Baron  put  it  to  the  jury,  whether 
they  were  satisfied  that  the  plaintiff  was  taken  to  the 
Graitiy  without  his  free  and  voluntary  consent;  and,  whe- 
ther the  plaintiff  was  taken  to  prison  within  twenty-four 
hours.  The  learned  Judge  at  the  same  time  intimated,  as 
his  opinion,  that  it  was  the  duty  of  the  party  to  have  no- 
minated a  house;  and,  he  not  having  done  so,  the  officer 
was  justified  in  taking  him  to  prison  within  twenty-four 
hours,  The  jury  found  that  the  plaintiff  was  not  taken  to 
the  Granby  public-house  without  his  free  and  voluntary 
consent;  and,  that  he  was  taken  to  prison  within  twenty- 
four  hours.  A  verdict  having  passed  for  the  defendant. 

HiUf  in  Michaelmas  Term  last,  obtained  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  had.  Against  which, 

Adams,  Serjt.,  N.  R.  Clarice,  and  Humjrey,  shewed 
cause. — First  ,the  plaintiff  is,  at  all  events,  not  entitled  to 
a  verdict  on  the  last  count,  there  being  no  proof  that  the 
carrying  to  prison  was  done  with  the  authority  of  the  de- 
fendant. Leadbeater  here  arrests  by  Pearson's  order,  and 
afterwards  transfers  the  custody  to  Watmough,  who  takes 
the  plaintiff  to  prison.  There  is  no  evidence  to  shew  that  the 
transfer  to  Watmough  was  made  with  Pearson's  authority; 
and,  if  Watmough  had  refused  to  take  the  plaintiff  to  any 
house  he  had  appointed,  Pearson  was  not  liable  for  the 
penalty.  There  is  nothing  here  to  connect  Watmough  with 
Pearson.  The  officer  is  not  answerable  for  the  penalty,  un- 
less he  is  the  person  knowingly  guilty  of  infringing  the  act. 
Besides,  here  the  warrant  upon  which  the  plaintiff  was  ar- 
rested was  directed  to  Watmough  as  well  as  Pearson;  and, 
therefore,  Watmough  had  an  equal  authority  with  Pear- 
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joit/  and  Waimough  having  an  independent  authority  to  <K«c**  ^  iVfot, 
act  for  himself^  he  must  be  taken  to  be  acting,  not  as  the 
agent  of  Pearson,  but  as  principaU     Pearson,  therefore^ 
is  not  liable.     Pearson's  giving  directions  to  Leadbeater 
to  take  the  plaintiff  in  time  to  go  by  the  Amity  coach  the 
next  day,  by  which  coach  he  is  subsequently  taken  by 
Watnumgh,  does  not  make  Pearson  liable.     The  ISth 
section^  which  gives  the  penalty,  enacts,  "  That  any  she* 
riff,  under-sheriff,  bailiff,  &c.,  who  shall  in  anywise  offend 
against  this  act,  shall,  for  every  such  offence,  &c.,  forfeit 
and  pay  to  the  party  aggrieved  the  sum  of  50/."    That  is 
intended  to  apply  to  the  party  actually  doing  the  wrong. 
The  plaintiff  has  clearly  a  right  of  action  against  Wat* 
maugh.     [Bayley,  B. — Here  the  arrest  is  made  by  Pear* 
son*9  authority.     It  was  held  in  Sturmy  v.  Smith  (a),  that 
the  party  had  the  option  to  sue  either  the  sheriff  or  the 
officer.     That  case  was  not  on  this  act  of  Parliament; 
but,  Peashall  v.  Layton  (6)  arose  on  this  act,  and  there  it 
was  held,  that  you  may  recover  against  either  the  sheriff 
or  the  officer;  but  you  cannot  recover  against  both.]  There 
the  sheriff  was  indemnified ;  and,  according  to  that  case, 
you  may  go  against  the  party  actually  doing  the  wrong,  or 
against  the  party  whom  he  represents  as  the  sheriff.  There 
the  sheriff  was  held  liable,  because  he  was  the  person  the 
bailiff  represented;  but,  here,  Watmough  did  not  repre- 
sent the  defendant. 

Secondly.  The  learned  Baron  was  riglit  in  leaving  it  to 
the  jury  to  say  whether  the  plaintiff  was  taken  to  the  Gran- 
by  without  his  free  and  voluntary  consent.  The  words  in 
section  1^,  ^*  no  sheriff,  bailiff,  &c.,  shall  convey  or  carry 
any  person  by  him  arrested  &c.,  to  any  tavern  &c.,  with- 
out the  free  and  voluntary  consent  of  the  person  so  arrest- 
ed,** mean,  that  if  the  party  arrested  shall  either  dissent 
from  a  place  mentioned  by  the  officer,  or  name  any  other 

(a)  llEwt,26.  (6)2T.R.712. 

VOL.  I.  CC 
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Ejteh.  ofPkoit  plaoe  of  bis  own  Rppointmenti  it  sliall  be  taken  to  be  against 
his  consent.  The  jury,  here,  have  found  in  the  very  words 
of  the  statute,  that  the  plaintiff  was  not  taken  to  the 
Oranby  public-house  without  his  free  and  voluntary  con* 
sent,  and  the  evidence  warrants  that  finding.  It  is  said> 
that  it  should  have  been  left  to  the  jury  whether  the  plain* 
tiff  went  to  the  house  in  question  by  his  consent*  But 
there  is  no  set  fbrm  of  words  in  which  a  question  is  to  be 
left  to  a  jury.  If  he  were  not  taken  there  without  his  con* 
sent,  it  must  have  been  with  his  consent*  [Bayley^  B.--** 
Should  not  the  officer  have  said  this:  **  Imust  take  you  to 
some  safe  and  convenient  dwelling-house,  will  you  name 
onef  Have  you  any  objection  to  the  GranbyV*  The  act 
says,  that  every  such  bailiff,  &c.y  shafi  shew  and  deliver  a 
copy  of  the  clauses  of  the  act  to  every  person  he  shall  ar^ 
rest.]  That  duty  does  not  arise  until  after  he  gets  to  the 
tavern^  before  he  permits  him  to  have  any  liquor.  The 
words  are,  *'  and  carry  or  go  with  to  any  public  or  other 
house  where  any  liquor  shall  be  sold;*'  and  then  comes  a 
new  sentence^ ''  and  also  shall  and  will  permit  any  such 
person  so  arrested  to  read  over  the  same  clauses,  &c«,  be* 
fore  any  meat,  liquor,  &c.,  shall  be  called  for."  That  clausci 
therefore,  it  is  submitted^  does  not  apply  until  he  gets  to 
the  public-house*  The  learned  Baron  left  it  to  the  jury^ 
whether  the  plaintiff  was  taken  to  the  Granby  public-house 
without  his  free  and  voluntary  conseilt,  and  they  have 
found  that  he  was  not.  Then,  is  there  any  evidence  to 
warrant  that  finding?  The  evidence  otLeadbeater  is,  that 
he  told  him  he  was  taking  him  to  the  Oranby^  and  thai 
the  plaintiff  replied,  *'  very  well."  That,  it  is  submitted,  is 
evidence  of  consent.  The  question  of  free  and  voluntary 
consent  is  a  question  for  the  jury;  and  that  question  was 
fairly  left  to  them. 

Thirdly.  It  was  the  duty  of  the  plaintiff  to  nominate  a 
house;  and,  if  he  neglects  to  do  so,  the  officer  is  authorized 
to  take  him  to  prison  within  the  twenty- four  hours.  The 
words  of  that  part  of  the  first  section  are,  ''  nor  shall  carry 
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any  such  person  to  any  gaol  or  prison  within  four-and-  ^«*-  <if  We/i*, 
twenty  hours  from  the  time  of  such  arrest,  unless  such  per- 
son or  persons  so  arrested  shall  refuse  to  be  carried  to 
some  aafe  and  convenient  dwelling-house  of  his,  her,  or 
their  own  nomination  or  appointment."  The  object  is,  that 
the  party  should  have  an  opportunity  of  getting  bail.  It 
must  be  the  intention  that  the  party  arrested  should  nomi- 
nate; because,  in  nominating,  he  would  naturally  appoint 
some  place  where  he  could  most  conveniently  obtain  bail. 
The  words  imply,  that  he  shall  have  nominated  a  house, 
before  he  can  be  required  to  go  to  it,  and  before  he  can 
have  any  opportunity  of  refusing  to  be  carried  to  it 

Hill  and  fVaddington,  conird. — It  was  contended  at  the 
trial,  that  no  action  lay  against  Pearson^  but  that  the  ac- 
tion, if  it  lay  at  all,  ought  to  have  been  brought  against 
Leadbeater^  who  had  committed  the  offence.  Nothing  was 
then  said  about  Waitnough.  But  Leadbeaier  had  no  autho- 
rity to  hand  over  the  person  arrested  to  another  officer, 
though  he  should  be  named  in  the  warrant.  The  rule  b,  that 
a  party  once  having  process  delivered  to  him,  must  perfect 
the  execution  of  it  himself,  and  is  liable  for  any  thing  wrong 
committed  in  the  execution  of  process  once  delivered  to 
him  to  execute.  The  officer  to  whom  the  process  was  de- 
livered, was  liable  for  the  acts  of  the  person  whom  he  in- 
trusted as  agent  to  execute  the  process.  Rex  v.  Guich  (a), 
Rex  V*  Almon  (6),  Atiomey-'General  v.  Seddon  (c).  In  the 
hater  case  the  Court  seemed  to  be  of  opinion,  that,  in  any 
case  short  of  felony,  the  principal  was  liable  for  the  act  of 
the  agent.  [Bayley,  B. — I  believe  that  was  a  case  in  which 
the  proceeding  Was  considered  in  the  nature  of  a  civil  ac- 
tion.] In  Woodgaie  v.  KnatchbuU{(i)t  it  was  objected  that 
the  sheriff  was  not  answerable  for  the  extortion  of  his  offi- 


(a)  1  M.  &  M.4S3.  (c)  1  Cr.  &  J.  220. 

(b)  5  Burr.  2686.  {d)  2 1.  R.  148. 
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^'^*!^^'^«'»  cer;  but  the  Court  held  that  he  was.  [Bayley,  B.— No 
doubt  the  sheriff  is  liable  for  the  extortion  of  his  ofGcer. 
The  sheriff  would  consider  the  act  of  the  assistant  to  be  the 
act  of  the  principal,  as  to  any  liability  that  the  oflScer  was 
under  to  him.] 

Then,  secondly ^  there  was  here  a  misdirection  on  both 
points.  Firsts  with  respeet  to  taking  the  party  to  the  pub- 
lic-house without  his  free  and  voluntary  consent.  The 
learned  Baron  said,  '*  You  are  not  to  find  for  the  plaintiff 
unless  you  are  satisfied  that  he  was  taken  to  the  Granby 
public-house  without  his  free  and  voluntary  consent.**  It 
was  put  in  the  negative.  It  is  submitted,  that  the  officer 
ought  not  to  have  taken  him  there  without  his  express  con- 
sent; and,  that  the  learned  Judge  ought  to  have  so  left  it 
to  the  jury.  It  is  a  general  maxim  of  the  law,  that  every 
body  is  cognizant  of  the  law;  but,  the  preamble  to  the  3rd 
section  of  this  act  assumes  the  contrary,  that  the  party 
may  be  ignorant  of  the  provisions  of  this  act;  and  that 
section  provides,  that  every  sheriff  shall  deliver  a  copy  of 
the  clauses  of  this  act  to  bailiffs,  &c.,  who  shall  be  employ- 
ed to  execute  any  writ,  &c.,  and  that  the  sheriff  shall  insert  a 
condition  in  the  security  bond  given  by  any  bailiff,  &c,  that 
every  bailiff,  &c.,  shall  shew  and  deliver  a  copy  of  the  said 
clauses  to  every  person  he  shall  so  arrest,  and  carry  or  go 
with  to  any  public  or  other  house,  where  any  liquor  shall 
be  sold.  The  intent  of  the  statute  was,  that  the  party  un- 
der pressure  by  the  arrest,  should  be  acquainted  with  the 
provisions  of  the  statute  in  his  favour.  If  the  person  ar- 
rested is  not  to  be  taken  to  any  tavern,  &c.,  without  his 
free  and  voluntary  consent,  it  is  submitted,  that  the  affir- 
mative lies  upon  the  officer  to  shew,  that  he  had  given  his 
express  consent;  and,  therefore,  this  was  a  misdirection, 
because  it  was  left  to  the  jury,  whether  he  was  taken  there 
without  his  free  and  voluntary  consent.  Then,  as  to  the 
second  point.  It  has  been  said,  that  the  officer  had  a  right 
to  take  the  party  arrested  to  prison,  unless  he  nominated 
a  house  of  his  own  appointment;  and,  that  the  party  ar- 
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rested  was  bound  to  nominate.     But,  if  so,  when  does  the  Bxeh,  of  pum, 

1833. 
duty  of  nominating  arise?     Does  it  arise  eo  instanii  that 

the  arrest  was  made  ?  There  can  be  no  dividing  point  as 
to  the  time.  But  there  is  no  difficulty  on  the  words  of  the 
statute.  The  words  are,  **  unless  such  person  so  arrested 
shall  refuse  to  be  carried  to  some  safe  and  convenient 
dwelling-house  of  his  or  her  own  nomination.*'  It  must  be 
a  refusali  not  merely  a  neglect.  Refusal  implies  applica- 
tion? it  supposes  that  the  party  has  been  applied  to,  to  no- 
minate: it  is  very  different  from  a  neglect.  Here,  the 
party  arrested  did  not  go  freely,  but  was  taken  to  a  liouse 
of  the  officer's  appointment.  The  proposal  came  from  the 
officer^  and  the  plaintiff  merely  complied  with  it.  The 
party  arrested  ought  to  have  the  benefit  of  his  own  nomi- 
nation. 

Cur.  adv.  vuU. 

Batley,  B*— This  was  an  action  on  the  3)i  Geo.  2,  c.  28, 
against  a  bailiff  for  breach  of  duty;  and  there  are  two 
€harges:^r«^,  that  he  carried  the  plaintiff  to  a  tavern  with- 
out his  free  and  voluntary  consent;  and,  secondly^  that  he 
carried  him  to  gaol  within  twenty-four  hours  from  the  time 
of  the  arrest.  The  short  facts  are,  that  a  warrant,  directed 
to  Pearson  and  Watmough  against  the  plaintiff^  was  deli- 
vered by  the  sheriff  to  Pearson  to  be  executed.  Wai" 
mough  was  an  assistant  to  Pearson^  and  Pearson  from  time 
to  time  had  his  name  introduced  into  his  warrants.  He 
had  another  assistant  of  the  name  of  Leadbeater,  and  he 
made  the  arrest.  At  the  time  he  made  the  arrest  he  said, 
"  You  must  go  with  me  to  the  Granbyi'  to  which  the 
plaintiff  replied,  "  Very  well."  He  was  then  taken  there, 
and  kept  there  till  the  following  morning,  when  Leadbea^ 
ier  transferred  \\\m  to  Watmough^  who  put  him  on  the  top 
of  the  coach  for  the  purpose  of  taking  him  to  prison. 
Now,  in  the  first  place  it  was  contended,  that  the  act  of 
Watmough  m  putting  the  plaintiff  on  the  coach  and  carry- 
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EjccH.  0/  PUat,  ing  bim  to  prison,  was  not  an  act  for  which  Peargon  was 

v.__^,^l«^     responsible.     This  objection  was  overruled  at  the  trial, 

DKWHIR8T      and,  we  think,  quite  rightly.     The  arrest  was  made,  not 

Pearson,      by  fTaimough,  but  by  Pearson.     Watmough  stands  in  a 

double  capacity;  he  is  one  of  the  officers  named  in  the 

warrant,  and  he  is  also  an  assistant  to  Pearson.    There  is 

no  difficulty  on  this  point,  as  Watmough  must  be  taken  to 

have  acted  as  an  assistant  to  Pearson,     Pearson  sees  the 

fact  of  the  plaintiff  being  taken  to  prison.     He  looks  out 

of  his  house,  and  sees  the  plaintilTs  family  in  distress; 

and,  as  it  seems  to  me,  he  approves  and  recognises  the 

act ;  and  it  becomes  his  act. 

One  question  arising  on  the  act  of  parliament  was,  whe- 
ther putting  the  plaintiff  on  the  coach  was  a  carrying  to  pri- 
son within  twenty-four  hours  ?  It  seems  to  us  clear  that  it 
was  so»  when  we  consider  the  object  of  the  act  of  Parlia- 
ment, which  was  to  give  the  party  arrested  an  opportunity 
to  apply  to  his  friends  to  pay  the  debt,  or  to  procure  bail ; 
and,  if  you  were  at  liberty  to  arrest,  and  to  put  him  in  a  state 
of  being  carried  to  prison  within  twenty-four  hours,  you 
abridge  the  time;  and  in  reahty,  in  many  cases,  the  whole 
of  the  time  might  be  consumed  in  carrying  him  there. 

The  statute  in  question  is  an  act  for  the  ease  of  debtors, 
with  respect  to  the  imprisonment  of  their  bodies;  and  it  has 
two,  amongst  other  provisions,  upon  which  the  present  ac- 
tion turns:  one,  as  to  carrying  the  person  arrested  to  a  ta- 
vern without  his  free  and  voluntary  consent;  and  the  otber^ 
AS  to  taking  such  person  to  prison  within  twenty-four  hours. 
The  expression  of  refusal  ui  the  latter  clause  is  in  very  pe- 
culiar terms.  The  words  are,  '*  nor  shall  carry  any  such  per- 
son so  arrested  to  any  gaol  or  prison  within  four-and-twenty 
hours  from  the  time  of  such  arrest,  unless  such  person  or 
persons  so  arrested,  shall  refuse  to  be  carried  to  some  safe 
and  convenient  dwelling-house  of  his,  her^  or  their  own  no- 
mination or  appointment ;"  *'  and  then,  and  in  any  such  case, 
it  shall  be  lawful  to  and  for  any  such  sheriff  or  other  officer  or 
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minister,  to  convey  or  carry  the  person  or  persons  so  arrest-  Efch.  t^f  Pieat, 
ed|  and  refusing  to  be  carried  to  sucli  safe  and  convenient  ^  1883^ 
dwelling-house  as  aforesaidi  to  such  gaol,  &c.;''  therefore, 
the  bailiff  is  justified  in  carrying  to  prison  within  twenty- 
four-hours,  if  the  party  refuses  to  be  taken  to  a  dwelling* 
bouse  of  his  own  nomination.  There  is  a  clause  which 
throws  a  light,  and  furnishes  a  fair  clue  to  the  meaning  of 
these  provisions  i  I  refer  to  the  3rd  section,  the  object  of 
which  is,  to  prevent  any  person  from  suffering  by  reason  of 
ignorance  of  the  act.  It  requires  that  the  sheriff  shall  de- 
liver to  the  officer  a  copy  of  the  clauses  of  the  act ;  and  it 
is  made  a  further  provision,  that  the  sheriff  shall  make  it 
a  part  of  the  condition  of  every  bond  given  by  any  bailiff, 
^a,  that  he  shall  and  will  shew  and  deliver  a  copy  of  those 
clauses  to  every  person  he  shall  arrest;  and  that,  if  the 
party  be  carried  to  a  tavern,  a  copy  shall  be  delivered  to 
bim.;  and,  before  he  calls  for  any  thing,  he  is  to  have  the 
privilege  of  reading  it.  Now,  the  question  is,  what  is  the 
fair  construction  to  be  put  on  the  words, ''  without  his  free 
and  voluntary  consent?"  Is  it  not  on  the  assumption  that 
the  party  may  be  ignorant  of  his  right  that  the  act  takes 
special  care  that  the  party  shall  be  informed  of  his  rights. 
If  the  party  knows  his  rights,  and  the  officer  is  aware  that 
be  does,  then  he  may  not  require  so  much  information. 
But,  as  it  seems  to  me,  the  expression  *^  free  and  voluntary 
consent,^  is  very  different  from  making  no  objection.  I 
think  it  assumes,  that  the  party  is  to  be  apprized  that  he 
has  a  right  of  objecting  to  go  to  the  tavern;  and,  consider- 
ing that  the  provisions  of  the  act  are  for  the  relief  of  the 
party  arrested,  I  think  that  the  expression  ^*  free  and  vo- 
luntary consent"  means,  that  the  mind  of  the  party  ought 
to  be  put  into  action ;  and  that  the  officer  should  make  out, 
not  only  that  it  was  not  against  his  consent,  but  that  his 
will  was  active  in  consenting. 

The  second  question  is,  what  construction  is  to  be  put 
on  the  words, ''  unless  such  person  shall  refuse  to  be  car- 
ried to  a  safe  and  convenient  dwelling-house  of  his  own  no- 
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Bxch.  of  Pitoi,  mination  or  appointment/*  The  point  on  this  was,  whether 
the  person  arrested  can  be  considered  as  refusing  to  be  car- 
ried to  such  safe  and  convenient  dwelling-house,  unless  he 
previously  nominates  some  place.  It  seems  to  me,  that  he 
ought  to  be  asked  to  nominate.  That  it  is  the  duty  of  the 
officer  to  ask  the  party  to  name  some  convenient  dwelling- 
house,  and  to  say,  "  if  you  do  not,  I  must  carry  you  to 
gaol."  The  act  does  not  say,  if  the  party  shall  neglect  or 
omit,  but  refuse,  which  is  a  much  stronger  word.  If  the 
person  neglect  or  omit,  he  may  be  ignorant.  I  think  the 
proper  construction  as  to  the  language  of  the  statute  is, 
that  there  must  be  an  active  refusal  on  the  part  of  the  per- 
son  arrested.  Unless  a  question  is  proposed,  so  that  he 
may  exercise  a  discretion,  there  is  not,  as  it  seems  to  me, 
a  refusal.  I  think  that  the  party  cannot  be  said  to  refuse 
to  be  carried  to  a  safe  and  convenient  dwelling-house  of  his 
own  nomination,  unless  he  is  required  to  nominate  (a).  I 
am  of  opinion,  therefore,  that  this  rule  should  be  made 
absolute. 

Vaughan,  B. — I  think  that  this  case  ought  to  go  down 
for  further  inquiry.  One  question  was,  whether  the  plain- 
tiff was  carried  to  a  tavern  without  his  free  and  voluntary 
consent;  and  the  other  was,  whether  he  was  carried  to  pri- 
son within  twenty-four  hours  from  the  time  of  the  arrest, 
not  having  refused  to  be  carried  to  any  place  of  his  own 
nomination.  On  the  first  point  it  has  been  argued,  that 
an  express  and  positive  consent  was  necessary ;  and  that  it 
was  not  sufficient,  that  an  inference  of  such  consent  should 
be  drawn  from  circumstances,  or  to  prove  a  case  of  implied 
consent.  I  think  that  the  jury  were  bound  to  be  satisfied 
that  the  plaintiff  went  to  the  tavern  with  his  free  and  vo- 
luntary consent,  but,  that  it  was  not  necessary  that  it 
should  be  put  in  any  particular  form  of  words. 

The  other  is  a  very  grave  question;  and  I  am  by  no 

{a)  This  case  ivas  recoguised,  the  Court  of  King't  Bench,  in  Simp- 
tind  the  same  point  decided,  by     ton  y.  Renton,  Trinity  Ttrm,  1833. 
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tneana  prepared  to  say,  that  it  was  not  the  duty  of  the  bai-  ^ch,  of  pu<u, 
Kff  to  have  put  the  question  to  the  plaintiff,  whether  he  -> 

would  nominate  a  place.     I  think  that  the  case  should  go      Dbwhirst 
down  again  for  further  inquiry ;  and  the  parties  may  put      Pearson. 
the  matter  upon  the  record,  if  they  think  fit 

Gurnet,  B. — It  has  long  been  the  policy  of  the  law  of 
England^  to  ^ve  a  creditor,  to  a  certain  extent,  the  means 
of  pressure  upon  his  debtor,  by  arresting  and  imprisoning 
him,  unless  he  find  bail  for  his  appearance.     The  execu- 
tion of  the  process  for  the  arrest  is  committed  to  the  she* 
riff«  who  delegates  it  to  his  oflScers.   It  has  been  proved  by 
experience,  that  the  officers  who  executed  this  process, 
abused  the  powers  with  which  they  were  intrusted,  for  the 
purpose  of  oppression  and  extortion.     To  repress  these 
practices,  and  to  protect  the  unfortunate  persons  who 
should  be  subject  to  their  power,  the  stat.  of  22  &  23  Car* 
2,  €•  20,  was  passed.     That  act  is  intitled,  **  An  act  for  the 
relief  and  release  of  poor  distressed  prisoners.*'    And  the 
9th  section  contains  some  of  the  provisions,  which  are  sub-^ 
sequently  incorporated  into  the  statute  upon  which  this  ac<* 
tion  is  founded ;  it  made  it  unlawful  to  take  the  person 
arrested  to  a  tavern  without  his  free  and  voluntary  consent, 
so  as  to  charge  him.     This  clause  was  defective  in  some 
respects :  among  others,  though  it  prohibited  certain  acts, 
it  did  not  inflict  a  specific  penalty.     The  ninety  years  which 
had  elapsed  had  not  reformed  the  conduct  of  sheriff's  offi- 
cers ;  and  the  32  Geo.  2,  c.  28,  was  passed.     The  object 
of  that  statute  is  to  be  learned  from  its  title  and  its  pream- 
ble.    It  is  intituled, ''  An  act  for  the  relief  of  debtors  with 
respect  to  the  imprisonment  of  their  persons;"  and  then 
the  other  part  of  the  statute  is  for  the  benefit  of  creditors, 
to  oblige  debtors,  who  shall  continue  in  prison  beyond  a 
certain  time,  to  make  discoveries  of  and  deliver  upon  oath 
their  estates  for  their  creditors'  benefit.    The  preamble  of 
the  statute  is — '*  Whereas  many  persons  suffer  by  the  op- 
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E^ek.^  PUat,  pression  of  inferior  oflScers  in  the  execution  of  procesa  for 
debt,  and  the  exaction  of  gaolers  to  whom  such  debtors 
are  committed ;  for  remedy  whereof  it  may  be  reasonable^ 
not  only  to  enforce  the  execution  of  the  laws  now  in  being 
against  such  oppressions  and  exactions,  more  especially 
several  clauses  in  the  statute  of  Car.  2*  but  hkewise  to 
make  some  further  provision  for  the  ease  and  relief  of 
debtors  who  should  be  willing  to  satisfy  their  creditors  to 
the  utmost  of  their  power."  Then  it  proceeds  to  the  enact- 
ing part — ^'  Be  it  enacted,  that  no  sheriff,  &c*  shall  carry 
or  convey  any  person  by  him  arrested,  or  being  in  custody 
by  virtue  or  colour  of  any  action,  writ,  process,  or  attachr 
ment,  to  any  tavern,  without  the  free  and  voluntary  con* 
sent  of  the  person  so  arrested  and  in  custody.**  This  bet- 
ing the  object  and  intention  of  the  Legislature^  and  these 
being  the  words  used  to  carry  that  intention  into  effect,  we 
are  not  to  frustrate  the  object  of  the  act  by  giving  a  forced 
and  strained  construction,  because  they  impose  a  penalty* 
The  words  are,  I  think,  to  be  understood  in  their  plain 
and  obvious  seose.  Now,  what  are  the  facts  proved  in 
this  case.  The  evidence  is,  that  Leadbeaier  watched  the 
plaintiff  while  he  was  conversing  with  another  person. 
When  he  had  quitted  that  person,  Leadbeater  arrested 
him,  taking  him  by  the  collar  or  the  coat,  and  keeping 
hold  of  him  until  he  bad  lodged  him  in  the  Granby.  That 
is  proved  by  the  evidence  of  eye-witnesses.  It  had  been 
proved  before  that  the  defendant  Pearson  was  the  sheriff's 
officer;  that  the  warrant  was  directed  to  him  and  to  Wai- 
mough;  that  Leadbeater  and  Waimough  were  his  assist- 
ants; and  that  the  plaintiff  was  kept  at  the  Granby.tSX 
the  next  morning,  when  he  was  taken  by  the  Amiiy 
coach  to  the  county  gaol  by  ffatmough :  and  that  Pearson 
stood  by  and  looked  on  when  the  plaintiff  was  mounted 
upon  the  coach ;  but  it  was  then  contended,  that  the  evi- 
dence did  not  reach  Pearson.  This  was  done  to  drive  the 
plaintiff  to  call  Leadbeater  as  his  witness.     A  plaintiff 
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ottgbi  to  have  the  Tead  j  MeuiB  of  suing  the  officer  of  the 
law  who  executes  process  either  on  his  person  or  his 
goods.     Bj  the  maooeaTres  of  the  sheriff's  officer,  a  plain*     DcwtKav 
tiflTis  freqoendy  pot  into  difficulty  upon  this  subject;  and      pt^tsMx, 
I  hftve  witnessed  great  injustice,  from  a  plaintiff  heing  com> 
peHed  to  put  into  the  witness  box  the  ofiicer  himself,  who 
fams  been  the  real  and  substantial,  though  not  the  nomiiial 
defendant;  and  who  has,  under  the  influence]  of  the  in* 
terest  which  he  had  in  the  cause,  deleated  the  plaintiff  s 
caae.     Ltadbeaier  wmb  then  called  by  the  plaintiff;  and 
I^eadbeaier  proTcd  that  he  arrested  the  plaintiff  by  the 
order  of  Pearum;  diat  Pearmm  knew  of  the  arrest  imme- 
diately after  it  was  made;  and  that  he  was  taken  to  the 
Crambff.     By  this  eridence,  the  onus  of  the  proof  that 
the  plaintiff  was  taken  to  the  Granbjf  with  his  free  and 
▼oluntary  consent  was  thrown  upon  the  defendant     The 
defendant  attempted   to  make  that  out  by  the  farther 
e^ence  o(  Leadbeaier.     Leadbcaier,  on  bis  further  ex- 
amination^ says:   "I  went  up  to  him,  and  said>  'You 
must  go  with  me  to  the  Qranby.^    He  said,  *  Very  well* 
I  took  hold  of  him  {Pearson  having  given  me  charge 
to  take  care  of  him);  he  made  no  objection  to  the  Gram- 
-by:  he  did  not  ask  to  go  to  any  other  house.**     This 
18  dictation  on  the  one  hand,  and  submission  on  the 
other;  and  this  submission  is,  in  my  opinion,  something 
very  different  from  what  the  statute  meant  by  free  and 
•voluntary  consent;  it  is  nothing  like  the  free  and  volun- 
tary consent  of  a  man  who  is  to  have  an  option,  and 
who,  I  think  further,  is  to  be  apprized  that  he  has  that 
option.     This  is  a  species  of  case  in  which  the  knowledge 
is  all  on  one  side,  and  in  which  the  legislature  has  con- 
templated the  ignorance  of  the  person  arrested  as  deserv* 
ing  of  especial  protection.     This  appears  by  the  3rd  sec* 
tion — "  And  to  the  intent  that  no  person  may  suffer  by 
reason  of  his*  ignorance  of  the  provisions  made  by  this  act, 
be  it  enacted,  that  the  sheriff  shall  deliver  a  printed  copy 
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^^\^^^^^*  of  the  clauses  to  the  officer  who  shall  arrest  any  person » 
and  shall  make  it  part  of  the  condition  of  his  bond  that  he 
shall  and  will  shew  and  deliver  a  copy  of  the  said  clauses 
to  every  person  he  shall  arrest  and  carry  or  go  with  to  any 
public  or  other  house  where  liquor  is  sold,  and  shall  and 
will  permit  every  snch  person  who  shall  be  so  arrested^  or 
any  friend  for  him,  to  read  over  the  same  clauses  before 
any  liquor  shall  be  called  for.  And  in  case  an  officer  shall 
offend  against  the  premises,  besides  the  breach  of  the  se- 
curity bond,  every  such  offence  shall  be  deemed  a  misde* 
meaner." 

It  may  be  doubtful  whether  the  officer  is  compellable  to 
produce  the  printed  clauses  before  he  has  taken  his  pri- 
soner to  the  public-house,  but  he  is  not  to  take  him  to  the 
public-house  without  his  free  and  voluntary  consent.  A 
submission  to  the  direction  of  an  officer  who  has  him  by 
the  collar,  is,  in  my  opinion,  very  unlike  a  free  and  volun*- 
tary  consent. 

The  second  point  in  this  cause  arises  on  a  subsequent 
part  of  the  same  clause  in  the  act — ''  nor  shall  carry  any 
such  person  to  any  gaol  or  prison  within  four-and-twenty 
hours  from  the  time  of  such  arrest,  unless  such  person 
so  arrested  shall  refuse  to  be  carried  to  some  safe  and  con- 
venient dwelling-house  of  his  own  nomination  or  appoint- 
ment, &c. ;  and  then  and  in  every  such  case  it  shall  be 
lawful  for  the  sheriff  to  convey  or  carry  the  person  so  ar- 
rested, and  refusing  to  be  carried  to  such  safe  and  con- 
venient dwelling-house,  to  such  gaol  or  prison  as  he  may 
be  sent  to,"  &c.  The  jury  found,  and  rightly,  that  the 
plaintiff  was  sent  off  within  the  twenty-four  hours.  The 
question  is,  whether  the  twenty-four  hours  commence  at 
the  sending  off  or  at  the  depositing  in  prison.  What  is  the 
object  in  giving  this  delay?  It  is,  to  enable  the  debtor  to 
give  an  appearance  or  bail,  or  to  agree  with  the  person 
at  whose  suit  he  is  arrested ;  if  the  defendant's  construc- 
tion be  the  true  one,  and  the  arrest  shall  take  place  sixty, 
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or  seTentyy  or  eighty  miles  from  the  county  town,  he  may  ^^.^^'^^ 
be  sent  ofT  instantly  on  his  arresti  and  then  be  is  deprived  ^  ^-^ 

of  all  opportunity  of  procuring  bail  or  agreeing  with  the      Dewhirst 
plaintiff;  this  would  be  giving  a  strained  construction  to      Pearson. 
the  words,  which  would  totally  defeat  the  object  of  the  act. 
The  carrying  must  mean   the  beginning  to  carry — the 
debtor  is  to  have  the  whole  twenty-four  hours  for  the 
purpose  of  procuring  bail  or  agreeing  with  the  person  at 
whose  suit  he  is  arrested,  and  whether  he  is  taken  away 
at  the  end  of  one  hour  or  twenty-three  hours,  the  officer 
incurs  the  penalty — he  is  not  to  abridge  him  of  a  minute. 
It  lias  been  argued  by  the  counsel  for  the  defendant,  that, 
because  the  plaintiff  did  not  nominate  any  other  place,  he 
refused  to  nominate.    Before  be  can  refuse  the  proposition, 
it  must  be  made;  the  proposition  was  never  made,  and  he 
never  did  refuse.     Here  again,  the  defendant  has  had  the 
benefit  of  Lecuibeater^s  evidence,  and  he  has  not  ventured 
to  state  that  the  plaintiff  refused  to  nominate,  or  that  he 
ever  informed  him  he  had  any  choice  upon  the  subject.   I 
have  no  doubt  whatever  that  the  penalty  has  been  incurred. 
The  point  taken  by  my  brother  Adams,  that  the  defendant 
is  not  liable  for  sending  the  plaintiff  off  by  the  Amity 
coach,  because  that  was  the  act  of  Waimough  alone,  ap- 
pears to  me  not  to  be  sustainable  on  a  correct  view  of  the 
evidence.    I  will  not  say  that  an  action  might  not  have  been 
brought  against  Waimough;   but  I  have  no  doubt  that 
the  action  lies  against  Pearson — Pearson  is  the  princi- 
pal, Leadbeaier  and  Waimough  are  his  assistants — Wat- 
mougKs  name  is  put  into  the  warrant;  but  Pearson  sets 
Leadbeaier  (whose  name  is  not  in  the  warrant)  to  execute 
the  warrant,  and  not  in   his  presence;    Pearson  directs 
Leadbeaier  in  what  manner  the  warrant  is  to  be  executed; 
the  execution  of  it  is  reported  to  him  directly  after.  About 
the  time  the  Amiiy  arrives,  Leadbeaier  delivers  the  plain- 
tiff to  Waimough,  and  Waimough  takes  him  by  the  coach 
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Exck  of  Pleat,  to  Nottingham — Pearson  standing  by  when   the  coach 

^   '  ^  set  off,  and  looking  at  him ;  for  that  act  Pearson  is  clearly 

Dewhirst  responsible. 
Pearson^  Rule  absolute. 


Adams  r.  Grane  and  Osborne. 
Goods  sent  to  an  t^ASE  for  an  excessive  distress,  with  a  count  in  troter. 

auctioneer  to  be  T>i  xt   j.  .^  -i*. 

sold  on  premises  Plea— Not  guilty. 

occupied  byhim      At  the  trial,  before  Vaughan,  B,,  at  the  London  Sittings 

are  privileged      ^  ^  o         *        *  ^  o 

from  distress  for  in  this  term,  it  appeared  that  the  plaintiff,  who  was  a 
manufacturer  of  feather  beds,  had  sent  the  goods  in  ques- 
tion to  the  rooms  of  one  Mott,  an  auctioneer,  to  be  by  him 
sold  there  by  auction.  These  rooms  were  part  of  a  house 
belonging  to  one  of  the  defendants,  on  lease  to  one  Arm^ 
strong i  who  had  fitted  up  the  lower  part  of  the  bouse  as 
public  auction  rooms,  and  was  in  the  habit  of  letting  them 
out  to  different  auctioneers  for  their  sales.  The  words 
''  Armstrong's  auction  rooms  **  were  printed  in  large  char- 
acters on  the  outside  of  the  rooms.  Mott  had  taken  these 
rooms  from  Armstrong  for  a  week,  for  a  sale  which  was 
advertised  by  him  as  a  sale  of  goods  sold  under  an  assign- 
ment for  the  benefit  of  creditors,  although  they  really 
were  goods  which  had  been  sent  by  the  plaintiff  and  others 
to  Mott  to  be  sold.  The  defendants  distrained  the  goods 
in  question  for  rent  due  from  Armstrong  to  the  defendant 
Osborne.  The  learned  Baron  nonsuited  the  plaintiff,  but 
gave  him  leave  to  move  to  enter  a  verdict  for  the  value  of 
the  goods. 

John  Evans  accordingly  obtained  a  rule  nisi  to  enter  a 
verdict;  against  which  cause  was  now  shewn  by — 

Plattf  Follett,  and  ChanneU. — It  is  a  general  rule,  that 
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a  landlord  has  a  right  to  distrain  all  goods  that  he  finds  Exeh.  of  Pkat, 
on  tbe  demised  premises,  and  it  lies  upon  the  party  claim-  ^ 

ing  the  exemption  to  shew  that  the  goods  seized  as  a  dis-        Adams 
tress  are  privileged.    The  cases  in  which  the  privilege       Orane. 
has  been  allowed  have  always  proceeded  on  the  extensive 
ground  of  public  convenience,  and  for  the  benefit  of  gene- 
ral trade»  and  not  for  the  protection  of  any  particular  or 
individual  trade.     In  Francis  v.  tVjfati  (a)  the  Court  were 
of  opinion  that  a  carriage  standing  at  a  livery  stable  keeper's 
was  not  privileged  from  distress,  because  the  trade  of  a 
Irvery  stable  keeper  was  not  a  public  trade,  and  was  not 
for  the  necessary  advancement  of  general  trade.    [Baylei/t 
B. — If  I  am  not  mistaken,  one  ground  of  that  decision  was, 
that  the  carriage  was  staying  there  for  a  permanency,  and 
so  occupying  the  premises  for  which  the  rent  was  payable.] 
So,  in  Wood  v.  Clarke  {b)^  where  all  the  cases  on  this  sub- 
ject were  brought  before  the  Court,  it  was  held,  that  a 
frame  delivered  by  the  manufacturer  to  the  weaver,  to- 
gether with  the  materials,  for  the  purpose  of  being  used 
in  the  weaver's  house  in  the  manufacture  of  such  materials, 
was  not  privileged  from  distress,  because  it  was  not  ne- 
cessary for  the  protection  of  trade  that  such  privilege 
should  exist.    The  several  grounds  of  exemption  are  stat- 
ed in  Co.  lAtU  47.  a.,  where  it  is  said—''  Valuable  things 
shall  not  be  distrained  for  rent,  for  benefit  and  maintenance 
of  trade,  which,  by  consequent,  are  for  the  common  wealth, 
and  are  there  by  authority  of  law ;  as  a  horse  in  a  smith's 
shop  shall  not  be  distrained  for  the  rent  issuing  out  of 
the  shop ;  nor  the  horse,  &c.  in  the  hostry ;  nor  the  ma- 
terials in  the  weaver's  shop  for  making  of  cloth  \  nor  cloth 
or  garments  in  a  tailor's  shop;  nor  sacks  of  com  or  meal 
in  a  mill,  nor  in  a  market;  nor  any  thing  distrained  for 
damage  feasant,  for  it  is  in  custody  of  law;  and  the  like." 
So,  Sir  W.  BiaeksionCs  in  his  Commentaries  (c)  says — 

(a)  3  B«iT.  1498,  I  Sir  W.  Bl.  483.      (6)  I  Cr.  &  J.  484.      (f)  SVsl.8. 
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^^""^m/^^*  "  Valuable  things  in  the  way  of  trade  shall  not  be  liable 
s^^^^^^^J^^  to  distress,  as  a  horse  standing  in  a  smith's  shop  to  be 
Adams  shoed,  or  in  a  common  inn,  or  cloth  at  a  tailor's  house,  or 
grane.  corn  sent  to  a  mill  or  market,  for  all  these  are  protected 
and  privileged  for  the  benefit  of  trade,  and  are  supposed, 
.  in  common  presumption,  not  to  belong  to  the  owner  of  the 
house,  but  to  his  customers.**  The  exemption  is  allowed 
only  where  the  withholding  it  would  produce  a  manifest 
injury  to  trade,  as  com  sent  to  a  mill  to  be  ground,  for 
there  it  is  essentially  necessary  for  the  benefit  of  trade  and 
public  couTcnience  that  such  privilege  should  exist.  The 
language  of  the  cases  always  puts  it  on  the  benefit  to  trade 
and  commerce  in  a  large  sense;  and  in  all  cases  where  the 
exemption  is  allowed,  great  injury  and  injustice  would  be 
done  if  such  privilege  were  not  allowed.  In  ail  these  cases 
the  public  must  necessarily  send  their  goods  to  the  trader, 
as  a  farmer  must  send  his  corn  to  a  mill,  or  cloth  to  a 
tailor,  or  a  horse  to  a  farrier's,  for  it  would  be  idle  to  sup* 
pose  that  he  must  have  a  mill  on  his  own  ground,  or  that  he 
should  make  his  own  coat,  or  shoe  his  own  horse.  Be- 
sides, the  common  presumption  is>  that  the  corn  belongs 
not  to  the  miller,  but  to  his  customers.  But  this  presump- 
tion alone  would  not  form  a  sufficient  ground  of  exemp- 
tion. In  the  case  of  the  livery  stable  keeper,  every  one 
must  know  from  common  experience  that  the  carriages 
are  not  the  property  of  the  livery  stable  keeper.  The 
presumption  that  the  landlord  must  know  that  the  goods 
are  not  the  property  of  his  tenant  is  only  one  point 
of  exemption.  In  Gilman  v.  Elton  {a)  it  was  held,  that 
goods  of  the  principal  in  the  hands  of  the  factor  could 
not  be  distrained  by  the  landlord  of  the  factor's  premises. 
The  Chief  Justice  there,  in  giving  judgment,  refers  to 
what  Mr.  Justice  Ashhurst  said  in  Gorton  v.  Falkner  {b) 
— ''The  exceptions  out  of  the  general  rule  are  all  of 

(a)  3B.  &  B.  76.  (b)  4  Term  Rep.  568{  3  B.&  B.  AO. 
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them   tending  to  the   benefit   of  trade  and   commerce,  Exch.  of  pieas, 
and  general  advantage.**    And  the  learned  Chief  Justice  ^ 

himself  says  (a) — **  the  public  convenience  runs  through  Adams 
all  the  cases  of  exception.'*  Mr.  Justice  Park  in  the  granb. 
same  case  says — ''  The  principle  of  the  exception  is  ad- 
mirably put  by  Lord  HoU  in  Salkeld{b),  and  his  lan- 
guage shews  that  the  exception  was  not  established  for 
the  benefit  of  the  individual,  but  of  trade  in  general.'* 
In  every  instance  it  is  put  on  the  ground  of  advantage  to 
the  public,  not  to  the  individual  or  particular  trade.  Then 
what  is  there  in  the  facts  of  this  case  to  shew  that  the  pri- 
vilege contended  for  is  for  the  benefit  of  public  trade  or 
commerce.  This  is  merely  the  case  of  goods  sent  to  be 
sold  at  a  particular  house.  [Lord  Lt/ndhurst,  C.  B. — In 
the  case  of  Oilman  v.  Elton,  the  Court  thought  the  word 
**  managed'*  applied  to  the  case  of  a  factor.]  The  wbrd 
**  managed'*  has  not  received  any  such  construction,  ex- 
cept in  that  case,  and  there  the  exemption  is  expressly 
stated  to  exist  only  where  it  is  for  the  benefit  of  public 
trade.  [Bay ley,  B. — There  are  many  cases  which  shew 
that  the  protection  exists  where  goods  are  sent  to  a  par- 
ticular place  to  be  sold.]  If  there  be  any  doubt,  the  de- 
fendant ought  to  have  the  benefit  of  it,  as  the  landlord 
has  a  clear  primd  facie  right  to  distrain,  and  the  plaintiff 
must  make  out  that  these  goods  were  exempted.  This 
was  merely  a  private  house,  and  the  goods  in  question  were 
household  furniture,  and  the  quantity  was  not  more  than 
might  belong  to  the  house  as  furniture*  The  real  origin 
of  privilege  from  distress  was,  that  the  goods  were,  as  ex- 
pressed in  the  old  cases,  on  the  premises  by  authority  of 
law,  as  the  party  exercising  a  common  trade  was  obliged 
by  law  to  receive  such  goods.  It  was  correctly  argued  by 
Mr.  Justice  Blacksione,  then  at  the  bar,  in  Francis  v. 
Wyait,  that  the  privilege  from  distress  applies  only  to 

(«)  3B.  &B.  81.  (t)  Page  250. 
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EtcfurfPieas,  cases  where  the  party  is  by  law  compellable  to  receive 
v^..^^^^.^  the  goods.  The  privilege  of  lien  arose  from  the  same 
Adams  cause.  In  Francts  v.  Wyatt  the  carriage  was  not  pri- 
Grane*  vileged,  because  the  livery-stable  keeper  was  not  bound  to 
receive  it.  [Lord  Lyndhurst^  C.  B. — Is  a  tailor  bound  to 
receive  cloth  sent  to  him  to  make  clothes.]  Yes.  Every 
person  exercising  a  common  trade  was  so  bound  at  com- 
mon law.  Year  Book,  22  Ed.  4,  49;  Bro.  Ab.  Dis.  pL  57 ; 
RoU.  Abr.  Distress,  668,  pi.  12;  Co.  Litt.  47.  a.  shew 
that  the  privilege  in  question  applies  only  to  eases  where 
the  goods  are  in  the  place  by  authority  of  law.  Lord 
Coke  there  says— ^'  Valuable  things  shall  not  be  distrain- 
ed  for  benefit  and  maintenance  of  trade,  which  are  there 
by  authority  qflaw.**  The  auctioneer  is  not  bound  to  sell 
the  goods;  neither  is  he  a  trader.  The  goods  are  sent  to 
the  auctioneer's  on  a  private  contract,  as  it  was  said  in 
Francis  y.  Wyatt — **  This  distinction  between  the  private 
contract  of  the  parties  and  the  general  authority  of  the  law 
is  warranted  by  the  case  of  the  hosteler  (a).*'  The  exemption 
applies  only  in  cases  where,  under  the  old  law,  there  would 
be  a  lien.  In  every  case  before  Gilman  v.  Elton,  where 
the  privilege  has  been  allowed,  the  party  was  compellable 
by  law  to  receive  the  goods,  and  would  have  had  a  lien. 
[Bayley,  B. — In  Thompson  v.  MeshUer  it  was  held,  that 
goods  landed  at  a  wharf  and  deposited  by  a  factor  to  whom 
they  were  consigned  in  a  warehouse  on  the  wharf  till  an 
opportunity  for  sale  should  present  itself,  are  not  distrain- 
able  for  rent  due  in  respect  of  the  wharf  and  warehouse.] 
That  was  decided  on  the  authority  of  Gilman  v.  Elton. 
It  merely  followed  that  case;  and  that  case  was  dedded 
on  the  express  ground  of  being  in  the  usual  course  of  a 
public  trade.  [Bayley,  B. — This  is  in  the  usual  course  of 
an  auctioneer's  business.  Suppose  I  send  com  to  a  mill 
to  be  ground  on  a  special  contract  for  payment  at  the  end 

(a)  Yelv.  66. 
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of  six  montbi,  could  that  be  distrained  ?  There  would  be  no  Ej^cf^-  of  PUtu, 

1833. 
lien  there.]   No,  the  privilege  from  distress  and  the  right  of  ^  '  ^ 

lien  are  not  co-extensive,  though  they  arise  from  the  same  Adams 
ground,  namely,  the  obligation  of  the  party  exercising  a  qrane. 
public  trade  to  receive  goods  upon  which  hb  skill  is  to  be 
exercised.  But  even  if,  in  general,  goods  sent  to  an  auc^ 
tioneer  for  sale  were  privileged  from  distress,  the  exemption 
could  not  be  applicable  in  the  present  case,  which  was  one 
of  fraud.  The  goods  here  were  represented  to  be  goods 
sold  for  the  benefit  of  creditors,  when  they  were  not  so 
in  fact.  This  was,  therefore,  a  species  of  mock  auction; 
and  as  the  party  has  been  guilty  of  fraud,  the  privi- 
lege ought  not  to  be  allowed.  [Bayley^  B. — How  does 
the  plaintiff  know  that  it  was  a  mock  auction?  That  may 
be  a  fraud  on  the  buyer.  Lord  Lyndhurst,  C.  B.<— Does 
it  follow  that  a  statement  which  may  vary  the  rights  of  the 
parties  as  between  buyer  and  seller  would  alter  the  rights 
of  the  parties  as  to  the  privilege  in  question?  Suppose  a 
fieictorwere  to  make  a  misrepresentation  as  to  goods  sent  to 
him  to  be  sold,  would  that  vary  the  right  of  the  owner  in 
respect  to  this  privilege?  What  is  the  difference  between 
a  factor  and  an  auctioneer?  The  object  of  both  is  to  bring 
buyer  and  seller  together.  They  both  receive  goods  for 
sale,  only  the  auctioneer  sells  in  a  particular  mode.] 

John  Evans  and  John  Jervii^  contrif  were  stopped  by 
the  Court 

Lord  Lyndhurst,  C.  B. — 1  am  of  opinion  that  the 
goods  in  question  were  not  liable  to  a  distress.  In  the 
case  of  Oilman  v.  EUon,  it  was  decided  by  the  Court  of 
Common  Pleas  that  goods  sent  to  a  factor  to  be  disposed 
of  were  protected  from  distress.  Nothing  turns  on  the 
circumstance  of  the  goods  being  consigned  by  a  person 
living  at  a  distance,  because,  if  goods  are  delivered  to  a 
factor,  the  factor  and  the  owner  of  the  goods  residing  in 
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^*^'*- ^  '''*'^*'  the  same  town,  they  are  equally  protected  when  in  the 
v^..^^^.^  possession  of  the  factor  for  the  purposes  of  sale.  Now 
Adams  the  present  is  the  case  of  an  auctioneer.  What  is  a  fac- 
Orane.  tor?  A  factor  is  a  person  who  receives  the  goods  of  an- 
other for  the  purpose  of  selling  those  goods  on  account  of 
the  owner.  What  is  an  auctioneer?  An  auctioneer  re- 
ceives the  goods  of  other  persons  for  the  purpose  of  sale 
on  account  of  the  owner  of  those  goods.  There  is  no  dis- 
tinction turning  on  the  particular  mode  of  sale ;  and  I  am 
of  opinion  that  the  principle  which  applies  to  the  case  of 
an  ordinary  factor,  applies  equally  to  the  case  of  an  auc- 
tioneer. But  then  it  was  said,  that  the  mode  of  selling  in 
this  case  was  contrary  to  the  usual  course  of  dealing;  that 
it  was  not  usual  for  auctioneers  to  sell  on  their  own  pre- 
mises; that  it  was  the  business  of  an  auctioneer  to  go  to 
the  premises  of  his  employer  and  to  sell  the  goods  upon 
those  premises.  This  appears  to  me  to  be  an  entire  mis- 
take. In  this  great  town  property  of  the  most  valuable 
description  is  deposited  in  the  hands  of  auctioneers  for  the 
purpose  of  sale,  property  to  an  immense  amount  in  the 
shape  of  pictures,  in  the  shape  of  valuable  furniture,  in 
the  shape  of  goods  of  every  description.  The  course  of 
dealing  in  the  present  case  has  been  the  established  course 
of  dealing.  But  it  is  said,  that  in  this  case  there  was  some- 
thing like  fraud,  from  a  representation  that  the  goods  sent 
to  the  auctioneer  were  goods  which  had  been  assigned  for 
the  benefit  of  creditors.  It  was  argued,  that  this  was  a 
false  representation,  and  therefore,  that,  upon  this  ground, 
the  goods  ought  not  to  be  protected*  Now,  whatever 
might  be  the  effect  of  that  representation,  if  it  were  false, 
as  far  as  relates  to  any  contract  entered  into  by  a  pur- 
chaser under  that  representation  made  by  the  auctioneer, 
who  was  the  agent  of  the  vendor^  I  am  of  opinion  that  the 
principle  does  not  apply  to  a  transaction  of  this  kind, 
where  there  was  no  contract  as  between  the  owner  of  the 
goods  and  the  landlord  of  the  premises.    I  am  of  opinion, 
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thereforCi  that  there  is  nothing  in  that  objection.     That  ^ck,  of  PUat, 
brings  us  back,  therefore^  to  the  case  of  Oilman  v.  Elton;  ^ 

and  I  am  of  opinion^  on  the  grounds  there  laid  down,  and        Adams 
which  have  been  since  uniformly  acted  upon,  that  the        grane. 
goods  in  this  case  were  not  Uable  to  be  taken  for  distress 
for  the  rent. 

Bayley,  B. — I  am  entirely  of  the  same  opinion.  The 
first  question  is,  whether  goods  in  the  hands  of  an  auc- 
tioneer, upon  the  premises  of  the  auctioneer,  for  the 
purpose  of  sale  by  the  auctioneer,  are  or  are  not  pri- 
vileged from  being  distrained  for  the  rent  arising  due  in 
respect  of  the  auction  rooms ;  and  I  am  of  opinion  that 
they  are  privileged:  and  I  think  that  they  are  privileged, 
because  it  is  for  the  convenience  and  benefit  of  trade  and 
the  general  common  wealth.  The  privilege  in  question 
has  been  established  for  a  very  considerable  period  of  time. 
Lord  Coke  treats  of  it  as  being  well  known,  and  the  prin- 
ciple of  the  exemption,  according  to  him,  is,  that  it  is  for  the 
benefit  of  trade.  Among  other  instances  put  by  him  is  the 
instance  of  **  goods  going  to  a  fair  or  market."*  Now,  why 
should  they  be  privileged?  They  are  privileged  because  in- 
ierest  reipublicce  that  buyer  and  seller  should  be  brought 
together,  that  a  man  should  have  an  opportunity  of  going 
to  some  particular  place  to  which  goods  might  be  brought 
for  the  purpose  of  sale;  and  therefore  it  is  one  of  the  old 
established  principles,  that  goods  on  their  way  to  a  fair, 
or  on  their  way  to  market,  shall  be  privileged,  for  the  be- 
nefit which  results  to  the  public  from  there  being  a  settled 
place  at  which  the  articles  may  be  bought.  It  is  highly 
beneficial  to  the  manufacturers  of  goods,  to  the  handy- 
craft-men,  and  to  many  others,  who  are  encouraged  to 
make  goods  at  their  own  premises  by  the  facility  in  dispos- 
ing of  them.  Where  will  they  be  likely  to  dispose  of  them? 
Why,  at  those  places  to  which  purchasers  will  from  time 
to  time  resort;  they  will  resort  to  a  fair  or  to  a  market; 
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Mxch.  tf  PUaSf  and  therefore  the  privilege  and  the  exemption  from  dis- 
^  tress  at  that  place  is  of  great  importance  to  the  per- 
Adams  gon  who  is  the  proprietor  or  the  original  manufacturer 
Grane.  of  the  goods.  The  privilege  has  from  time  to  time 
been  extended  according  to  new  modes  of  dealing  es* 
tablished  between  parties;  and  one  of  the  modern  modes 
is  the  case  of  a  factor:  and  I  should  observe  what  is  no- 
ticed by  Mr.  Justice  BlacJcstone  in  his  Commentaries,  that 
there  is  no  hardship  in  the  privilege  which  is  allowed  to 
exist  in  these  cases,  because  the  privilege  generally  arises 
to  goods  which  no  one  could  suppose  to  be  the  property  of 
the  individual  from  whom  the  rent  was  due.  The  rent  is 
due  in  respect  of  premises,  for  the  hiring  of  which  the 
person  who  acts  in  that  place  is  the  person  amenable  for 
the  rent;  and  if  you  were  to  seize  the  goods  of  a  third 
person,  you  would  enforce  payment  not  from  the  man  who 
had  contracted  to  pay  but  from  a  perfect  stranger,  and 
in  reality  you  would  be  taking  the  goods  of  one  man  to 
pay  the  debt  of  another.  The  case  of  a  factor  is  a  case 
strongly  analogous  to  the  case  in  question;  and  the  two 
eases  which  have  been  mentioned  of  Thompson  t.  Meshiter 
and  Gilman  v.  Elton,  establish  the  position,  that  in  the 
case  of  a  factor  the  goods  of  the  principal  on  the  premises 
of  the  factor  are  exempted  from  distress  for  rent  issuing 
out  of  the  premises  in  which  the  goods  are  deposited, 
and  yet  those  goods  are,  generally  speaking,  deposited  for  a 
much  greater  period  of  time  than  goods  at  an  auction  room. 
But  why  are  they  protected?  Why,  interest  reipubUcm 
(to  use  the  same  expression  a  second  time),  that  the  goods 
of  the  principal  should  find  their  way  to  a  place  where 
there  will  be  a  resort  for  sale;  and  if  you  have  goods  in 
the  hands  of  a  factor,  you  will  be  more  likely  to  sell  those 
goods,  because  the  factor's  premises  will  be  a  place  of 
resort  for  those  very  persons  who  have  occasion  for 
goods  in  which  that  factor  deals.  Now,  what  is  an  auc- 
tioneer?   In  substance  he  is  a  species  of  factor;  but,  whe*- 
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tber  a  species  of  factor  or  not,  it  is  his  business  to  bring  Eteh.  of  pum^ 
together  buyer  and  seller    The  seller  is  desirous,  and  in  ^ 

many  instances  it  is  essential,  that  the  goods  should  be  Adami 
sold  on  premises  belonging  to  the  auctioneer,  and  not  on  orame. 
the  premises  of  the  owner  of  the  goods*  The  premises 
belonging  to  the  owner  may  be  at  a  place  of  no  great  re* 
sort,  and  may  be  at  a  distance  from  the  place  where  cus* 
tomers  would  be  likely  to  come*  It  may  be  that  they  be- 
long to  persons  who  have  premises  of  considerable  value, 
and  in  which  it  would  be  inconvenient  that  an  auction 
should  take  place.  Nothing,  therefore,  is  more  common, 
than  that  the  goods  which  are  intended  for  sale  by  auction^ 
should  be  sent  to  the  auctioneer  for  sale;  and  then  the 
public  have  the  opportunity  of  buying  those  goods  at  a 
moderate  rate,  that  rate  being  influenced  of  course  by  the 
competition  which  will  there  occur;  but  the  seller  has  the 
opportunity  of  bringing  his  goods  to  an  almost  certain 
market*  In  reality,  the  auctioneer  is  the  medium  by  which 
buyer  and  seller  are  brought  together;  and  that  is,  as  it 
seems  to  me,  one  of  the  foundations  upon  which  this  pri- 
vilege is  to  be  allowed*  But  it  is  said,  that,  though  goods 
in  the  hands  of  an  auctioneer  in  general  may  be  protected, 
yet  that  these  particular  goods  ought  not  to  be  protected; 
for  that  this  was  a  mock  auction?  How  is  this  a  mock  auc- 
tion? It  is  said  to  be  so,  because  the  goods  were  described 
in  a  handbill  as  being  goods  sold  for  the  benefit  of  creditors 
under  an  assignment  or  bill  of  sale*  There  is  no  proof  that 
the  advertisement  was  prepared  at  the  instance  of  the 
owner  of  these  goods,  or  that  he  knew  that  any  such  bill 
had  been  issued.  That,  however,  is  a  question  not  between 
the  owner  of  the  premises  and  the  proprietor  of  the  goods, 
but  between  him  and  the  man  who  may  bid  for  and  be- 
come the  purchaser  of  those  goods  at  the  time  of  the  sale ; 
and,  therefore,  it  would  be  most  unjust,  as  it  seems  to  me, 
that  the  circumstances  which  exist  in  this  case  should  de- 
prive the  goods  in  question  of  that  protection,  which,  ge- 
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Ejcch.  ofPUas,  nerally  speaking,  the  law  would  give  them.  The  party 
^  ^  '  ^  means  to  sell  his  goods,  and  does  effectually  sell  his  goods; 
Adams  and,  although  the  practice  of  puffing  may  vacate  the  con- 
Grane.  tract,  as  between  the  owner  of  the  goods  and  the  pur- 
chaser at  the  auction,  yet,  as  it  seems  to  me,  it  does  not 
give  the  proprietor  of  the  premises  a  right  to  seize  and 
distrain  such  goods.  It  was  suggested  in  the  course  of 
the  argument,  that  if  the  case  were  to  be  considered  as 
depending  on  the  question  of  public  convenience,  the  de- 
fendant ought  to  have  had  the  opinion  of  the  jury  on  that 
point,  and  that  it  was  a  question  to  be  put  to  them  for 
their  consideration;  but,  as  it  seems  to  me,  it  was  a  pure 
question  of  law ;  whether  a  matter  is  or  is  not  of  general 
public  convenience,  is  not  in  each  particular  case  to  be  left 
to  the  consideration  of  a  jury;  but  it  is  in  the  breast  of  the 
Judges,  who  are  to  form  their  judgment,  not  on  an  insu- 
lated case,  but  on  general  principle.  It  is  on  the  ground 
of  general  public  convenience,  that  I  am  of  opinion,  that, 
in  this  case,  these  goods  were  privileged  from  distress  for 
rent. 

Vauguan,  B. — I  am  of  the  same  opinion.  All  goods 
and  chattels  which  are  not  affixed  to  the  freehold  are,  pri- 
mdfacie^  when  found  on  the  demised  premises,  liable  to 
be  distrained  for  rent.  Upon  this  general  rule,  as  is  well 
known,  many  exceptions  have  been  ingrafted ;  those  are 
found  particularly  enumerated  in  the  case  of  Simpson  v. 
Harcourtf  in  fVilles'  Reports;  some  of  the  exemptions 
there  mentioned  are  exemptions  sub  modOf  and  others  are 
absolute;  and  among  those  that  are  absolute  is  the  exemp- 
tion in  question.  In  Gilbert  on  Distress^  35,  it  is  said,  that 
valuable  things  in  the  way  of  trade  are  not  liable  to  dis- 
tress, as  horses  standing  at  a  smith's  shop  to  be  shod, 
or  at  a  common  inn,  or  cloth  sent  to  a  tailor's  shop,  or 
com  sent  to  a  mill  or  market ;  for  all  these  are  privileged 
and  protected  for  the  benefit  of  trade,  and  are  supposed, 


Digitized  by 


Google 


HILARY  TERM,  3  WILL,  IV-  891 

by  common  presumptioDi  not  to  belong  to  the  owner  of  the  ^^^\^^^^^ 
house^  but  to  his  customers.  Now,  these  instances,  which  \^^^^^^,^ 
Chief  Baron  Gilbert  mentions  in  the  chapter  I  have  alluded  Adams 
to,  are  taken  from  Coke  u^on  Littleton^  47.  a.,  where  they  Granb. 
are  enumerated;  but  I  take  them  to  be,  not  an  enumera- 
tion of  all  the  instances  to  which  the  privilege  is  extended, 
but  to  be  mentioned  by  way  of  illustration;  and  that  we 
must  look  to  the  principle,  in  deciding  whether  any  par- 
cular  instance  falls  within  the  exemption.  Now,  what  is 
the  principle?  In  the  case  of  Otsborne  v.  Hurst,  the  rule 
was  laid  down  with  a  great  degree  of  correctness,  and  it 
has  been  acted  on  in  all  the  Courts  in  IVestminster-Hall 
whenever  this  Question  has  arisen.  The  rule,  as  laid  down 
in  that  case,  and  adopted  afterwards  in  Oilman  v.  Elton, 
and  all  the  subsequent  cases,  is,  that  wherever  goods  were 
delivered  to  a  person  carrying  on  a  public  trade  or  em- 
ployment,  to  be  carried,  wrought,  or  managed  in  the  way 
of  trade,  they  should  be  privileged.  It  does  not  appear 
to  me  that  those  words  are  to  be  scanned  with  any  critical 
nicety.  I  should  be  disposed,  certainly,  rather  to  enlarge 
than  to  narrow,  or  cripple  in  any  manner,  the  construc- 
tion of  the  words  '*  carried,  wrought,  or  managed  in  the 
way  of  trade  or  employment.*'  It  was  contended,  on  be- 
half of  the  defendant,  that  we  ought  to  look  at  the  prin- 
ciple, and  to  see  on  what  it  depended;  and  that,  from  the 
earlier  cases,  it  appeared  to  depend  altogether  on  the  obli« 
gation  of  the  party  to  receive  the  goods ;  which  obligation,  it 
was  insisted,  gave  him  the  right  to  a  lien  on  the  goods ;  and 
that  such  obligation  was  the  foundation  of  the  privilege.  It 
is  not  important  to  the  present  inquiry  what  might  original- 
ly have  been  the  foundation  of  the  privilege,  but  it  has  ob^ 
tained  now  so  long,  that  we  have  lost  sight  of  what  is  called 
the  original  foundation  of  it;  and  it  is  laid  down  as  a 
general  principle,  that  the  privilege  exists  in  favour  of  com- 
merce, trade,  and  public  convenience.  It  appears  to  me, 
therefore,  that  this  falls  within  all  the  cases.  They  were 
very  much  reviewed  in  the  case  of  Wood  v.  Clarke,  which 
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^^\^^^'  was  alluded  to  in  the  course  of  the  argument;  there  the  rule 
v^^^^^^J.^  was  laid  down  by  Lord  Lyndhurst,  with  the  acquiescence 
Adams  of  the  whole  Court;  and  all  the  cases  were  then  cited,  and 
Grakb.  the  principle  I  have  alluded  to  was  there  recognised  and  con- 
firnied.  I  should  have  great  diflSculty  in  saying  that  there 
is  any  distinction  between  the  present  case  and  the  case 
of  a  factor:  goods  are  deposited  with  the  factor  for  the 
purpose  of  sale,  and,  I  believe,  the  common  course  of  all 
auctioneers  is  to  receive  goods  and  charge  so  much  for 
warehouse-room,  if  not  sold  at  the  time  and  left  there  till  a 
convenient  opportunity  for  selling  them  may  arise.  Whe- 
ther the  auctioneer  was  paid  in  the  form  of  commission,  or 
how  he  was  paid  in  this  particular  instance,  does  not  ap- 
pear. But,  were  or  were  not  the  goods  in  question  deliver*- 
ed  on  the  premises  for  the  purpose  of  sale,  and  in  the  way 
of  his  general  employment  as  an  auctioneer?  And  is  it  not 
matter  of  great  public  convenience,  that  facility  should 
be  afforded  to  this  mode  of  disposing  of  goods  of  every 
description?  With  respect  to  the  suggestion  of  frauds  it 
appears  to  me  that  the  plaintiff  is  not  in  any  manner  con** 
nected  with  any  fraud.  The  auctioneer  takes  a  variety  of 
goods  of  different  persons ;  and  they  seem  to  be  all  equally 
privileged  if  they  go  there  for  the  purpose  of  sale;  it  is  im- 
possible for  the  landlord  to  suppose  that  the  auctioneer  is 
dealing  with  those  goods,  or  managing  them,  as  if  they 
were  his  own.  Under  all  die  circumstances  of  the  case, 
I  think  that  we  should  very  much  restrict  the  rule,  which 
has  been  too  long  established  now  to  be  broken  in  upon,  if 
we  were  to  arrive  at  the  conclusion,  that  these  goods  on  the 
premises  of  the  auctioneer  for  the  purpose  of  sale  were  not 
privileged  from  distress. 

GuRNEY,  B.,  concurred. 

Rule  absolute. 
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Mteh.9f  PUm, 
1833. 

Blower  v.  Hollis,  Esq.  "" 

vyASE  against  the  Sheriff  ot^  Mamnouthshire  for  an  The  order  for 
escape  under  an  attachment  issued  from  the  equity  side  for  norpt'^g 
of  the  Exchequer  for  non-payment  of  costs.  *^«  <»•*»  <>^.  * 

The  declaration  stated,  ''  that  before  the  committing  of  u  in  WMXSpHmd 
the  grieyances  thereinafter  next  mentioned,  to  wit,  on  the  uiat aTuithad 
2Srd  day  oi  AprU,  A.  D.  1831,  a  certain  decree  was  made  ^^l^^"^;^ 
and  pronounced  in  and  by  his  Majesty's  Court  of  Exehe*  «  decree  in 
quer  at  Westminster t  to  wit,  at  &c.,  in  and  concerning  a  mitsibie  in  evi- 
certain  suit  or  action  then  depending  in  the  same  Court,  f/arnot  r^^ 
wherein  one  Edward  Thomas,  clerk,  was  the  compliunant,  ^«  *»»"  •p^  ">- 

iwer,  and 

and  the  said  WaUer  Blower ^  die  now  plaintiff,  was  the  de«  though  no  proof 
fendant;  by  which  said  decree  it  was,  among  other  things,  thereoC 
ordered,  that  the  bill  of  the  said  E.  71,  so  far  as  it  ^^^^^^^^ 
•ought  an  account  of  certain  tithes  therein  mentioned,  supported  for  an 
should  be  dismissed  out  of  the  said  Court,  with  costs,  and  attachment  for 
that  it  should   be  referred  to  Richard  Richards,  Esq.,  ^"JSr  •  ""^ 
a  Master  of  the  said  Court,  to  tax  die  then  defendant  his  ^<^  '^^ 

*  equity. 

costs  of  the  said  suit;  that  by  the  certificate  of  the  said 
Master  made  and  given  in  pursuance  of  the  said  decree, 
it  was  certified  that  he  the  said  Master  had  considered  the 
said  bill  of  costs  so  referred  to  him  by  the  said  decree,  and 
had  taxed  the  same  at  381/.  4#.;  that  thereupon,  to  wit, 
on  &c.,  his  Majesty's  writ  of  subpoena  was  duly  issued 
out  of  the  said  Court  against  the  said  E.  T.,  command- 
ing payment  of  the  said  sum  of  381/.  4#.  so  allowed 
to  the  said  Walter  Blower  by  the  said  Court,  for  his 
•aid  costs,  which  said  writ  was  then  and  there  duly 
served  upon  the  said  E.  T.,  and  payment  of  the  said 
costs  then  and  there  duly  demanded ;  but  that  tlie  said 
JS.  T.  did  not,  when  the  same  were  so  demanded,  or 
at  any  time  afterwards,  pay  the  same;  that  thereupon 
die  said  plaintiff  prayed  the  said  Court  that  his  Majesty's 
writ    of  attachment   might  be  issued  against  the  said 
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^'^**iftC/'**"'  ^.  T.  for  his  contempt  in  not  paying  the  said  costs, 
80  taxed  and  demanded  as  aforesaid;  and  that  after- 
wards, to  wit,  on  &c.,  by  a  certain  order  then  and  there 
duly  made  by  the  said  Court  in  the  same  suit,  it  was  or- 
dered that  an  attachment  should  be  issued  out  under  the 
seal  of  the  said  Court  against  the  said  E.  T.  for  his 
contempt  in  not  paying  the  said  costs ;  that  in  pursuance 
of  the  said  order,  the  said  plaintiff,  for  the  recovery  of 
his  said  costs,  to  wit,  on  &c.,  sued  and  prosecuted  out 
of  the  said  Court  a  certain  writ  of  attachment  directed  to 
the  said  defendant,  whereby  our  said  lord  the  king  com- 
manded the  said  defendant  that  he  should  omit  not  for 
any  liberty,  but  that  he  should  enter  the  same  and 
attach  the  said  E.  T.,  clerk,  by  his  body,  wheresoever 
he  should  find  him  in  his  bailiwick,  and  him  safely  and 
securely  keep,  so  that  he  might  have  him  before  the  Ba- 
rons of  our  said  lord  the  king's  Exchequer,  on  the  11th 
day  of  January  then  next,  to  answer  our  said  lord  the 
king  concerning  divers  trespasses,  contempts,  and  offences 
by  him  then  lately  done  and  committed,  and  that  the  said 
defendant  should  have  then  there  that  writ ;  which  said 
writ  was  indorsed  as  having  been  issued  against  the  said 
E.  T.  at  the  instance  of  the  said  plaintiff  for  non-pay- 
ment of  the  said  sum  of  381/.  4«.,  taxed  costs  in  a  cause 
intitled  Thomas  against  Blower.**  It  then  went  on,  in  the 
usual  way,  to  state  the  delivery  of  the  writ  to  the  sheriff, 
the  arrest,  and  the  escape. 

The  second  count  stated,  *'  that  before  the  committing 
of  the  grievances,  &c.,  to  wit,  on  &c.,  a  certain  other  suit 
or  cause  had  been  and  was  depending  in  his  said  Majesty's 
Court  of  Exchequer  between  the  said  E.  T.  and  the 
said  plaintiff.**  It  then  stated  the  application  for  the  at- 
tachment, and  the  order  that  an  attachment  should  issue,, 
as  in  the  first  count;  it  then  averred,  that,  in  pursuance 
of  the  said  last-mentioned  order,  a  certain  other  writ  of 
attachment  was  duly  issued  out  of  the  said  Court  against 
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the  said  E.   T.  for  his  contempt,  &c.,  and  directed  to  Exeh,  of  PUat, 
the  defendant,  whereby  &c.  (setting  out  the  attachment). 
It  then  stated  the  dehvery  of  the  writ  to  the  sheriff,  the 
arrest,  and  the  escape,  as  in  the  first  count. 

The  defendant  pleaded  the  general  issue — not  guilty. 

At  the  trial  before  Gurney^  B.,  at  the  Monmouthshire 
Summer  Assizes,  1832,  the  plaintiff  put  in,  and  proved, 
examined  copies  of  the  decree  and  the  Master's  certificate, 
whereby  the  costs  were  certified  to  amount  to  381/.  4«. 
He  produced  the  subpoena  requiring  Thomas  to  pay  the 
costs,  proved  a  demand  and  refusal  of  the  costs,  the  order 
for  an  attachment  to  issue  for  non-payment,  the  issuing  of 
the  attachment,  the  delivery  thereof  to  the  defendant,  the 
arrest  of  Thomas  thereon,  and  his  subsequent  escape.  It 
was  then  objected,  on  the  part  of  the  defendant, ^r«/,  that 
the  decree  was  inadmissible  in  evidence  without  proof  of 
the  bill  and  answer;  and,  secondly ,  that  the  plaintiff  had 
given  no  sufficient  evidence  in  support  of  the  allegation  in 
the  declaration  that  a  suit  had  been  and  was  depending  be^ 
iween  Thomas  and  the  plaintiff.  The  learned  Judge  over- 
ruled the  objections,  and  submitted  the  case  to  the  jury, 
reserving  leave  to  the  defendant  to  move  to  enter  a  non- 
suit, if  this  Court  should  be  of  opinion  that  the  objections 
were  valid.  The  jury  found  for  the  plaintiff— damages 
200/. 

A  rule  msi  having  been  obtained  by  the  Solicitor- Ge- 
neral  to  enter  a  nonsuit  according  to  the  leave  reserved, 
and  for  ia  new  trial,  on  the  ground  that  the  damages  were 
excessive — 

Maule,  and  72.  C  Nicholl^  now  shewed  cause.  With 
reference  to  the  first  point,  whether  an  examined  copy  of 
the  decree  could  be  received  in  evidence,  without  pro- 
ducing the  bill  and  answer,  it  is  submitted  that  the  evi- 
dence was  admbsible  and  sufficient.  The  objection  seems 
to  have  arisen  from  confounding  the  case  of  a  decree. 
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Exch.  of  PUtu,  which  is  the  act  and  proceeding  of  the  Court,  with  that  of 
depositions  which  are  of  quite  a  different  nature.  It  is 
true-  that  depositions  cannot  be  readi  without  first  proving 
the  bill  and  answer,  because,  in  order  that  they  may  be 
evidence,  it  must  appear  that  they  are  material  to  the  issue 
raised  in  the  suit  in  which  they  are  given  in  evidence;  and 
their  materiality  can  only  appear  by  the  bill  and  answer, 
though  in  fact  sworn  to  by  the  witnesses;  they  may  be 
perfectly  extrajudicial,  which  a  sentence  or  decree  cannot 
be.  Trowel  v.  Castle  (a),  and  Wheeler  y.  LotUh  (6),  will  be 
relied  on  by  the  defendant;  but  the  former  case  is  so  con« 
fused  and  contradictory  in  itself,  as  to  be  an  authority 
neither  way,  and  what  was  said  on  the  subject  in  the  latter 
case,  seems  to  have  been  a  mere  obUer  dictum,  and  per- 
fectly extrajudicial;  nor  does  it  appear  distinctly  in  that 
case,  whether  the  Court,  when  they  said  that  the  sentence 
would  be  sufficient  upon  the  libel  and  answer  being  pro- 
duced, were  speaking  of  the  admissibility  of  the  evidence 
or  its  sufficiency  to  prove  the  facts  in  issue.  [Bayley,  B. 
— In  Trowel  v.  Ctutle,  the  decree  was  produced  to  shew 
a  custom,  and  then  it  might  be  necessary  that  the  bill 
should  be  produced  to  shew  what  the  issue  raised  on  the 
custom  was.]  Lord  Thanet  v.  Patterson  (c)  is  in  point: 
it  is  there  said,  that  "  if  a  party  wants  to  avail  himself  of 
the  decree  only,  and  not  of  the  answer  or  depositions,  the 
decree,  being  under  the  seal  of  the  Court  and  enrolled, 
may  be  given  in  evidence  without  producing  the  bill  and 
answer.**  [Bayley,  B. — ^What  would  the  bill  and  answer 
prove,  if  produced?  What  does  it  signify  for  this  pur^ 
pose,  whether  it  were  a  suit  for  tithes  or  not?]  Jones  v. 
Randall  {d)  is  an  authority  to  shew  as  well  the  admissi- 
bility of  the  evidence,  as  that  it  was  suflScient  proof  of  the 


(a)  1  Keble, 21,  E.T.  13Car.  2.      N.  P.  235. 

(b)  Com.  Dig.  "  Evid.*'  c.  1.  (d)  Cowp.  1?. 

(c)  K.  B.  E.  T.  12  Geo.  2,  B. 
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allegation  that  a  suU  hmd  been  pending.    That  was  an  Exck.  cf  PUas, 
action  on  a  wager,  whether  a  decree  in  Chancery  would  - 

he  reyersed  on  appeal ;  and  it  was  objected  that  the  pre-  BLowsm 
yioos  proceedings  were  not  shewn,  bat  the  decree  only;  hollu. 
the  Court,  however,  held,  that  as  the  issue  was,  whether 
a  decree  would  be  reversed,  proof  of  the  decree  and  re* 
versa!  was  clearly  suflBcient.  Now,  as  nothing  b  a  decree 
which  is  not  made  in  a  cause  pending,  the  decree  itself 
must  have  been  taken  as  proof  that  a  cause  was  pending. 
Judgments  in  the  Ecclesiastical  and  Admiralty  Courts  are 
analogous  to  decrees  in  Chancery;  and  it  is  the  con- 
stant practice  to  admit  them  in  evidence,  without  proof  of 
the  libel  and  answer.  Thus,  in  the  recent  case  of  Dal- 
gleish  V.  Hodgson  (a) f  the  sentence  of  a  foreign  prize 
court  was  read  without  the  previous  proceedings.  So, 
the  probate  of  a  will,  in  which  the  judgment  of  the  Court 
only  appears,  is  always  received  in  evidence  without  proof 
of  the  application  for  the  same  by  the  party  propounding 
the  will.  If  it  be  true,  that  the  grounds  of  the  decree 
must  be  shewn,  the  argument  should  be  carried  farther 
and  extended  to  all  the  grounds,  viz.  to  all  the  deposi- 
tions as  well  as  the  bill  and  answer,  which  would  be  quite 
absurd. 

Secondly. — The  mere  order  for  the  attachment,  and  the 
fact  of  the  writ  having  issued  in  pursuance  of  the  order, 
afforded  in  themselves,  without  the  aid  of  the  decree, 
primd  facie  evidence  in  support  of  the  allegation  in  the 
declaration  that  a  suii  had  been  pending;  because  it  can* 
not  be  presumed  that  the  process  of  the  Court  improvide 
emanavit;  Nightingale  y.  Wilcoxon{b);  and  which  must 
have  been  the  case,  had  the  order  been  made,  and  the 
vrrit  been  issued  without  there  having  been  a  previous  suit 
pending.  It  may,  perhaps,  be  contended,  that  the  bill 
and  answer  are  the  best  evidence  for  thb  purpose,  and 

(a)  6  M.  &  P.  407 ;  S.C.7  Bing.  496.  (b)  10  B.  &  C.  216. 
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Exch.  of  Pitas,  Bhould,  tliereforei  have  been  proved.     But  the  answer  to 

«-  such  an  argument  is,  that  although  the  bill  and  answer 

Blower      themselves  are  the  best  evidence  of  the  contents  of  the 

Mollis.       bill  and  answer,  and  of  the  nature  of  the  suit  that  was 

pending,  yet  they  are  not  the  best  evidence  of  the  fact  of 

there  having  been  a  bill  and  answer,  and  of  there  having 

been  a  suit  pending;  Rex  v.  Holy  Trimti/{a),  Baker  v. 

Jarrait  (fi),  Alderson  v.  Clay  (c) ;  and  it  was  merely  for 

the  latter  purpose  that  the  evidence  was  required  here. 

Thirdly, — The  allegations  in  the  declaration,  that  a  suit 
had  been  pending  and  a  decree  made,  were  immaterial 
allegations,  and  required  no  proof;  for,  had  the  attach- 
ment been  issued  without  any  suit  having  been  previously 
pending,  or  any  decree  having  been  made,  the  defendant 
could  not  have  taken  advantage  of  the  irregularity,  inas- 
much as  the  sheriff  is  bound  to  execute  the  process  of  the 
Court  at  all  events,  even  though  it  may  be  erroneous ;  and 
the  writ  is  always  a  good  defence  for  him,  should  an  ac- 
tion for  false  imprisonment  be  brought  against  him.  Weaver 
y.  Clifford  {d),  Gold  y.  Strode  {e),  Burton  y.  Eyre  (f).  It 
would  have  been  quite  sufficient,  had  the  declaration  com- 
menced with  a  statement  of  the  order  for  the  attachment, 
which  is  the  act  of  the  Court.  All  the  preliminary  alle- 
gations respecting  the  pendency  of  the  suit  in  equity,  and 
the  decree  there  made,  may  be  struck  out  of  the  declara- 
tion without  affecting  the  plaintiff's  cause  of  action;  and 
whenever  such  is  the  case,  the  allegations  need  not  be 
proved.  Stoddart  v.  Palmer  {g).  Besides,  it  is  a  rule  that 
the  grounds  whereon  the  judgment  or  the  decree  of  a 
superior  Court  in  this  country  has  been  founded,  cannot 
be  inquired  into.      Walker  v.   Witter  (A),    Bron^field  v. 

(a)  7  B.  &  C.  611.  (/)  Cro.  Jac.  288. 

{b)  3  B.  &  P.  143.  (g)  3B.  &  C.  2;  4  D.  &  R. 

(c)  1  Stark.  405.  624. 

(d)  Cro.  Jac.  3.  (A)  Doug.  I. 
{e)  Carthew,  148. 
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Jones  {a).     It  is  therefore  unnecessary  to  state  them;  and  ^^^'  ^f^^**** 
what  is  stated  unnecessarily,  it  is  not  necessary  to  prove. 

With  reference  to  the  second  pointy  namely,  whether  a 
new  trial  should  be  granted  on  the  ground  of  excessive 
damages;  it  is  submitted,  that,  this  being  peculiarly  a 
question  for  the  jury,  depending  on  what  they  conceived 
to  be  the  chance  of  again  catching  Thomas,  and  it  being 
the  undoubted  province  of  the  jury  to  ascertain  the 
amount  of  damages,  the  Court  will  not  weigh  them  in  a 
nice  balance,  or  interfere  by  granting  a  new  trial  unless 
the  damages  were  manifestly,  and  at  the  first  blush,  out- 
rageous and  excessive,  and  clearly  evinced  passion  or 
partiality.  Now,  in  the  present  case,  the  damages  were 
too  moderate,  instead  of  being  too  high.  The  body  of 
the  prisoner  was,  in  contemplation  of  law,  the  plaintiff's 
satisfaction  for  his  costs,  which  had  been  ascertained  to  be 
381/.  4s.;  by  losing  his  body,  the  plaintiff*  had  therefore 
lost  his  satisfaction,  and  yet  the  jury  gave  him  but  200L  In 
an  action  for  an  escape  on  mesne  process,  the  damages  are 
frequently  but  nominal;  but  this  is  a  very  different  case; 
there,  it  has  never  yet  been  ascertained  that  any  thing  is 
due  to  the  plaintiff,  and  non  constat  that  he  would  have 
recovered  against  the  prisoner,  had  he  not  escaped ;  but, 
in  the  case  of  an  escape  after  judgment  at  law,  or  a  decree 
in  equity  and  the  Master's  certificate  ascertaining  the 
amount  due,  the  debt,  and  therefore  the  extent  of  the 
plaintiff's  loss,  cannot  be  disputed.  An  attachment  for 
non-payment  of  costs,  is  a  proceeding  in  the  nature  of  ex- 
ecution or  final  process.  It  has  been  held,  that  a  person 
in  custody  on  such  a  writ  may  be  discharged  under  the 
Lords'  Act,  which  only  applies  to  prisoners  in  execution. 
Jtex  V.  Stokes  (6).  And  in  Phelps  v.  Barrett  (c),  an  at- 
tachment was  expressly  held  to  be  in  the  nature  of  an  ex- 
ecution.    It  is  quite  clear,  had  the  plaintiff  sued  in  debt, 

(fl)  4  B.  &  C.  480.  (b)  Co\vp.  136.  (c)  4  Price,  28. 

VOL.  I.  E  E 
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Exch.  of  Pleas,  instead  of  case,    he    must    have  recovered    the   whole 
1833. 

381/.  4*.,  instead  of  the  200/.  which  the  jury  gave  him; 

and  the  form  of  action  cannot  affect  the  rights  of  the  par- 
ties. Bonafous  v.  Walker  (a).  [Bayley,  B. — The  action 
of  debt  is  the  remedy  for  an  escape  under  a  ca.  sa.^  and 
that  by  statute  1  R.  2,  c.  12.]  That  statute  has  been 
construed  liberally,  and  the  ptesent  case  is  within  the  spi- 
rit of  it.  Besides,  in  Lewis  v.  Morland{b),  an  action  of 
debt  was  brought  for  an  escape  under  an  attachment  for 
non-payment  of  costs,  and  no  objection  was  taken  to  the 
form  of  action.  [Baylei/,  B. — That  case  went  off  on 
another  ground,  or  the  objection^  no  doubt,  would  have 
been  taken,  and  most  likely  with  success.]  It  will  be 
said,  perhaps,  that  the  plaintiff  may  sue  out  fresh  process 
for  his  costs,  and  so  recover  them;  but  that  observation 
equally  applies  to  the  case  of  an  escape  under  a  ca.  sa., 
the  plaintiff  may  there  have  fresh  execution,  and  yet  he 
shall  recover  his  whole  debt  from  the  sheriff. 

Talfourd^  contrd. — The  decree  in  this  case  did  not  even 
recite  the  bill  and  answer.  Had  the  bill  and  answer  been 
recited  in  the  decree,  their  production  might  perhaps 
have  been  dispensed  with;  Wheeler  v.  Louth {c)\  but  there 
is  no  case  in  which  it  is  held  that  a  bare  decree  in  Chan- 
cery, which  does  not  at  all  notice  the  previous  proceed- 
ings, is  in  itself  evidence.  A  judgment  at  law  is  very  dif- 
ferent; there,  all  the  proceedings,  pleadings,  and  verdict  . 
are  entered  on  the  record,  and  form  part  of  the  judgment. 
[Bayley,  B. — The  second  count  does  not  state  a  decree. 
The  Court  would  not  have  granted  the  order  for  the  at- 
tachment, unless  a  suit  had  been  pending.]  Secondly^ 
The  damages  were  excessive;  for^  in  the  first  place,  had 
Thomas  remained  in  custody,  his  property  is  already  so 
incumbered  that  the  plaintiff  could  have  got  nothing  out 

(«)  2T.  R.  126.        (6)  2  B.  &  A.  66.        (c)  Com.  Dig.  Ev.  c.  1. 
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of  him;  and,  in  the  next  place,  !if  he  has  any  property,  ^***'^^'"'*» 
the  plaintiff  may  still  have  fresh  execution  against  it  for 
his  costs. 

Talfourd  then  stated,  that  an  offer  had  been  made  by 
the  plaintiff's  counsel  to  furnish  the  defendant  with  every 
remedy  the  plaintiff  had  against  Mr.  Thomas ^  if  the  de- 
fendant would  submit  to  the  present  verdict;  but  he  said 
that  he  could  not  agree  to  that  offer  without  consulting 
his  client. 

Bayley,  B. — It  is  unnecessary  to  decide  whether  the 
decree  was  admissible  in  evidence  without  a  recital,  or  any 
proof  being  afforded  of  the  bill  and  answer;  for  I  think 
that  the  order  for  the  attachment  for  non-payment  of  the 
costs  of  the  suit  is  of  itself  primd  facie  evidence  in  sup- 
port of  the  allegation  with  which  the  second  count  com- 
mences, that  a  suit  had  been  pending^  ^c.,  and  it  is  suflS- 
cient  if  the  evidence  maintained  either  of  the  counts. 
With  reference  to  the  damages,  I  think  that  the  offer 
made  by  the  plaintiff  is  very  fair,  and  that  the  defendant 
should  have  a  week  to  consider  of  it  (a). 

Vaughan,  B. — I  entirely  agree  with  what  has  fallen 
from  my  learned  brother.  The  damages  do  not  appear  to 
be  excessive.  Even  in  actions  for  escapes  on  mesne  pro- 
cess, the  damages  are  not  necessarily  nominal.  The  jury 
may,  with  propriety,  and  frequently  do,  give  the  whole 
amount  for  which  the  prisoner  was  arreste(f. 

BoLLAND  and  Gurney,  B.'s,  concurred. 

Rule  discharged. 


(a)  The  d«fendant  afterwards      and  the  rule  was  discharged  un- 
refused  to  accede  to  the  proposal,      conditionally. 
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18.33. 


Pennington  v.  Healey. 

An  administra-  JLlEBT  on  bond  against  the  defendant,  as  administrator 
to"is^nte8tatc,  ^^  ^^^  William  Healey ^  deceased.  Plea — Plene  adminis- 
and  recovered  a  /^^i,,-/.     Replication— Assets  to  be  administered. 

verdict  against  "^ 

him;  and  the  At  the  trial  before  Park^  J.,  at  the  last  Summer  Assizes 

gLi^^subse-  for  the  county  of  Lincoln^  it  appeared  that  the  intestate 

tioned^tobe dia-  ^^^^  ^^^  residence  in  Lincolnshire,  having  between  700/. 

charged  under  and  800/.  of  ready  money  about  his  person,  with  the  in- 

the  Insolvent  .  ^  '',.  ''     ^  .  ^        ,  ,o/%»-     . 

Act.  The  debt-  tcntion  of  proceeding  to  America.  In  the  year  lo25,  it 
wh'eTeby^^^^^  ^*^  ascertained  that  he  had  arrived  at  Liverpool  in  the 
to  be  liberated    month  of  October,  1823,  and  that,  whilst  waiting  there  for 

on  payment  of  •  i       i  <• 

i50/.,a8umie8a  a  passage  to  America,  he  had  died  at  the  house  of  one 
Incurred  in^the  Jones,  a  pilot;  and  that  Jones  had,  either  during  his  ill- 
action.   The      jjggg  Qj.  j^j^gp  i^jg  death,  possessed  himself  of  the  money 

administrator  *  •' 

agreed  to  the  which  he  had  with  him.  The  defendant,  being  the  bro- 
liberated  the  ther  and  next  of  kin  of  the  intestate,  on  the  29th  October, 
dehior.^Heid,    jggs    ^ook  out  letters  of  administration  to  the  intestate's 

in  an  action  ' 

brought  against  effects,  swearing  them  to  be  under  800/.,  and  commenced 

him  by  a  credi-  .  .  ^  , 

tor  of  the  intei-  an  action  against  Jones  to  recover  the  money  taken  pos- 
Sl)\*'cXeabTr  session  of  by  Jones.  The  cause  was  tried  at  the  Chester 
^^^^^^YV^rtof  Assizes,  in  the  Spring  of  1826,  when  the  jury  found  a  ver- 
asseu.  diet  for  the  plaintiff  for  750/.    Jones  had  been  arrested 

on  mesne  process  in  the  first  instance,  and  taken  to  Zan- 
ca^^&r  castle,  where  be  was  confined  until  December,  1826. 
A  new  trial  was  moved  for  in  the  King's  Bench,  and  a  rule 
nisi  granted.  Pending  this  rule,  Jones  applied  to  take 
the  benefit  of  the  Insolvent  Debtors'  Act.  After  Jones 
had  filed  his  petition,  terms  of  compromise  were  proposed 
to  the  present  defendant  by  Jones's  friends,  according  to 
which  terms  Jones  was  to  be  liberated  on  payment  of  150/. 
The  terms  were  accepted  by  the  defendant,  who  received 
the  150/.;  and  Jones  was  thereupon  released  from  prison 
under  the  compromise.  It  was  proved  that  the  costs  of 
the  action  against  Jones  exceeded  150/. 
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The  jury  having  found  a  verdict  for  the  defendant —       ^ch,  of  PUas, 


V, 
HCALEY. 


N.  R.  Clarice  obtained  a  rule  to  shew  cause  why  the    pbnninoton 
verdict  should  not  be  set  aside,  and  a  new  trial  had.     He 
cited  Brightman  v.  Keighley  (a),  and  contended  that  the 
defendant  was  liable  to  be  charged  with  the  whole  debt  as 
assets,  he  having  discharged  Jones  from  the  same. 

Adams,  Serjt.,  shewed  cause. — This  case  is  distinguish- 
able from  Brightman  v.  Keighley,  because  there  the  exe- 
cutor chose  to  give  a  release  of  all  actions ;  and  the  parties 
entitled  to  the  assets  would  thereby  be  deprived  of  their 
rights,  unless  the  executor  were  held  liable.  There,  the 
executor  was  within  age  at  the  death  of  the  testator,  and 
the  ordinary  granted  administration  to  A.  and  J?.,  who 
administered;  and  they  had  in  their  hands,  when  the  de- 
fendant came  of  age,  600/.  of  the  goods  of  the  testator. 
The  defendant,  when  of  age,  proved  the  will^  and  then 
released  to  A.  and  B.  all  actions;  and  it  was  adjudged  to 
be  assets.  If  the  representative  voluntarily  releases  the 
debtor,  it  is,  undoubtedly,  as  though  he  recovers  assets  to 
the  amount  released.  [^Bayley,^. — The  executor  is  charge- 
able for  all  he  does  release,  and  for  all  he  has  received,  or 
in  the  honest  discharge  of  his  duty  might  receive.]  The 
effect  of  making  this  rule  absolute  would  be  to  prevent  a 
compromise  when  the  interest  of  the  testator's  or  intestate's 
estate  required  that  it  should  be  made.  The  question  is, 
whether  the  defendant  has  acted  fairly,  honestly,  and  bond 
Jide,  in  making  the  compromise.  To  what  amount  is  he 
chargeable,  if  at  all?  Is  it  for  the  amount  of  the  whole 
sum  for  which  the  jury  gave  their  verdict,  namely,  750/., 
or  the  sum  for  which  the  compromise  was  made?  (t  is 
submitted,  that  the  defendant  is  not  chargeable,  as  he  has 
obtained  all  he  could.  The  compromise  was  in  the  fair 
and  legitimate  discharge  of  his  duty  as  administrator.    The 

(fl)  Cro.Eliz.43. 
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Ejcch.  of  Pleat,  rule  for  a  new  trial  was  pending  when  the  compromise  took 
^    place,  and  Jones  had  petitioned  to  take  the  benefit  of  the 
penninqton    Insolvent  Act;  and,  under  the  circumstances,  the  defen- 
Hbaley.      dant  did  the  best  that  he  possibly  could. 

A^.  R.  Clarke,  contrd. — It  was  not  lefk  to  the  jury,  whe- 
ther or  no  the  compromise  was  fair  and  beneficial.  It  was 
put  to  them,  whether  it  was  fit  or  proper  that  the  defen- 
dant should  be  called  upon  to  pay  out  of  his  own  pocket, 
money  which  he  had  never  received.  It  is  submitted,  that 
the  whole  debt  was  assets.  In  the  case  in  Cro.  Eliz.,  An- 
derson, J.,  said:  *'  The  doubt  was  where  it  was  uncertain 
what  the  executor  released,  and  for  that  only  an  account 
lieth ;  but  here  the  certainty  appeareth  by  the  verdict:**  and 
Periam,  J.,  said :  "  If  an  executor  doth  release  an  account, 
and  it  is  not  certain  what  he  shall  recover,  it  is  not  assets ; 
but,  if  it  appear  or  be  proved  that  so  much  was  due,  it  is  as- 
sets.** So,  Wentworth,  in  speaking  of  a  devastavit,  says  (a) : 
'^  If  an  executor  upon  a  bond  of  200/.  forfeited  for  payment 
of  100/.,  accept  the  principal,  or  perhaps  also  some  use, 
costs,  or  damage,  and  give  a  release  or  acquittance  of  the 
whole  forfeited  bond,  or  of  all  actions,  or  upon  record  ac- 
knowledge satisfaction  upon  judgment  had ;  this  is  a  wast- 
ing of  so  much  as  the  penal  sum  is  more  than  is  received, 
and  so  far  his  own  goods  stand  liable  to  creditors  not  sa- 
tisfied; and  so  doubtless  is  it,  if  he  do  but  give  up  the 
bond  having  no  judgment  on  it,  though  he  neither  make 
release,  or  acknowledge  satisfaction.**  As  this  is  an  aban- 
donment of  all  claim  to  the  debt,  it  is,  upon  the  principle 
here  laid  down,  a  devastavit,  and  renders  the  adminis- 
trator liable.  In  Kniveton  v.  Latham  (6),  where  the  obligee 
had  paid  the  principal  debt  and  interest,  Berkeley,  J., 
held,  that  the  giving  a  discharge  of  the  penalty  was  a 
devastavit.   [Bayley,  B. — Is  not  that  too  strong?]    In  Co- 

(fl)  Pages  168,  169.  {b)  Cro.  Car.  490. 
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tnyn^s  Digest  (a),  it  is  said :  **  So.if  an  executor  release^  or  ^*ch,  of  PUas, 
acquit  the  bond,  being  forfeited.    [Bayley^  B. — The  ques-  ^ 

tion  in  this  case  is^  whether,  if  he  made  a  reasonable  com-  Prmninoton 
promise,  and  could  not  have  got  more,  and  would  not  have  HBALf.T. 
got  any  thing  in  all  probability  if  he  had  gone  on^  is  he 
chargeable?  The  authorities  cited  refer  to  a  release; 
but  it  may  be«  even  in  that  case,  that  they  apply  only 
to  a  release  where  the  executor  has  not  recovered  or 
been  paid  all  that  was  really  due.]  It  is  submitted,  that 
it  is  a  matter  of  strict  law.  If  the  administrator  is  en- 
titled to  any  relief,  it  is  in  a  Court  of  equity.  In  a 
note  to  Mr.  Williams's  book  on  Executors  (6),  it  is  said : 
"  Where  the  executor  delivered  up  a  bond  due  to  his  tes- 
tator, and  took  a  new  bond  with  surety  to  himself  for  the 
debt,  it  was  held,  that  this,  though  a  conversion  in  law, 
was  none  in  equity.  Armiiage  v.  Metcalfe  (c).  In  that 
case  it  was  admitted  that  at  law  the  executor  was  charged. 
In  RusseU's  case  (rf),  it  was  held,  that  a  release  should  not 
bind  an  infant  executor;  because,  if  it  were  to  be  so  held^ 
it  would  be  a  devastavit.  {Bayley^  B. — That  does  not  ap- 
pear to  have  been  a  compromise — a  reasonable  compro- 
mise. Is  there  any  case  where  it  has  been  held,  that,  where 
an  executor  arrests  a  debtor,  and  gets  all  he  can  from  him, 
or  is  likely  to  get,  he  makes  himself  personally  liable  (^)?] 

Cur.  adv.  vult. 

Bayley,  B. — The  question  in  this  case  arose  on  a  plea 
of  plene  administravit.    There  was  no  evidence,  that  the 

{a)  T\i,  Adminittration^  (I  \.)  ing,  an  executor  compounding 

(Jb)  Page  1108.  or  releasing  a  debt  must  answer 

(c)  1  Chan.  Cas.  74.  for  the  same,  yet,  if  it  appears 

(d)  5  Co.  27.  to  have  been  for  the  benefit  of 
(e;  InMx.  EdvoardVaughanWil-  the  trust  estate,  it  is  an  excuse;" 

liamt*%  Treatise  on  Executors,  p.  and  cites  Blue  v.  Marshall,  3  P. 
1100,  the  learned  author  says:  Wm8.381.  That  case,  however, 
'*  But  though,   generally  speak-      was  in  equity. 
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Bjcch.  of  PUas,  defendant  had  actually  received  any  assets;  but  it  was 
^  contended,  that  he  was  liable  in  respect  of  having  com- 
Peknington  promised  the  demand  against  a  debtor  of  the  intestate, 
Uealet.  and  having  discharged  him  from  prison.  Executors  and 
administrators  are  chargeable,  if  they  have  received  as- 
sets,  or  if  assets  might  have  been  received  by  them; 
also,  if  they  have  taken  a  new  security,  or  if  they  have 
given  a  release  of  a  debt ;  if,  in  fact,  they  have  changed 
the  nature  of  the  security,  or,  without  an  adequate  cause, 
have  disabled  themselves  from  suing  for  or  obtaining 
debts  which  might  have  been  recovered.  Now,  it  is 
on  the  latter  ground  that  it  is  said  that  the  present 
defendant  is  chargeable.  The  facts  were  these:  Jones 
was  indebted  to  the  intestate.  The  present  defendant 
sued  him,  and  obtained  a  verdict  against  him  for  750/* 
Jones  moved  for  a  new  trial,  and  a  rule  nisi  was  granted. 
Jones,  on  being  arrested  on  mesne  process  in  this  action, 
went  to  Lancaster  Castle,  and  remained  there  from  the 
spring  of  1826,  until  the  month  of  December  in  the 
same  year.  At  that  time  he  proposed  terms,  and  those 
terms  were,  that  he  should  be  liberated  on  payment  of  the 
sum  of  1 50/./  and  the  administrator,  in  the  exercise  of  his 
discretion,  agreed  that  he  should  be  so  liberated;  all  that 
was  received  was  150/.,  and  the  expenses  of  the  adminis- 
tration and  the  suit  exceeded  2001.  The  plaintiff  con- 
tended, that  the  liberation  of  Jones  was  a  devastavit  in  the 
defendant,  and  made  the  defendant  answerable  to  the  ex- 
tent to  which  Jones  was  answerable;  and  he  cited  Bright' 
man  v.  Keighley  (a).  Cock  v.  Jenner{b),  and  several  other 
authorities  in  support  of  that  position.  The  case  of  Bright- 
man  V.  Keighley  certainly  does  decide,  that,  if  an  executor 
releases  a  debt,  he  admits  assets  to  the  amount  of  such 
debt;  and  Periam,  J.,  gives  this  reason  for  it,  ^'that  the 
law  presumeth  he  has  received  so  much  as  he  doth  release.*' 

(a)  Cro.Eliz.43.  (b)  Hob.  66. 


Digitized  by 


Google 


HILARY  TERM,  3  WILL.  IV.  407 

There  is  a  dictum  to  the  same  effect  in  Hobari  (a) — "  If  Exeh.  rf  PUat, 
an  executor  release,  the  debt  released  is  judged  assets  in  ^  '  ^ 

his  hands/*  There  are  many  other  cases  put  in  the  books,  Pbuningtom 
but  they  are  all  cases  in  which  there  was  an  actual  release,  Hbalbt. 
a]\d  in  which  it  does  not  appear  that  the  executor  had  any 
reason  for  giving  the  release,  or  that  he  gave  it  upon  an 
honest  compromise.  This  is  a  case  in  which  the  release  is 
by  operation  of  law.  The  administrator  has  here  adopted 
the  course  most  likely  to  obtain  payment  of  the  debt  by  pres- 
sure and  suing  the  debtor ;  and  I  should  say  that  it  would 
be  monstrous,  if  the  law  were  as  contended  for  on  behalf  of 
the  plaintiff.  If  the  law  were  as  contended  for,  an  executor 
or  administrator  must  either  keep  the  debtor  in  gaol  all  his 
life,  or  be  liable  to  any  creditor  to  the  amount  of  the  debt; 
and  not  only  to  any  creditor,  but  to  the  next  of  kin.  I  have 
looked  into  the  authorities,  and  can  find  none  which  sup- 
ports so  monstrous  a  proposition;  and  I  should  be  sorry  if  I 
had.  The  true  question  is  this — does  the  party  exercise  a 
reasonable  and  honest  discretion  in  making  the  compromise  ? 
If  so,  it  seems  to  us  that  the  executor  is  protected,  not  only 
by  going  into  equity,  but  at  law.  The  general  rule  of  law  is, 
that  the  executor  is  accountable  for  all  which  he  has  re- 
ceived>  or  which,  in  the  honest  discharge  of  his  duty,  he 
could  or  might  obtain.  Now,  in  this  case,  the  compromise 
was  for  the  payment  of  150/.  Great  expenses  had  been 
incurred,  exceeding  that  sum.  The  debtor  had  lain  in 
prison  a  considerable  time,  and  had  petitioned  the  Insol- 
vent Court  for  his  discharge.  Then,  if  the  administrator 
could  extricate  himself  from  the  responsibility  in  which  he 
had  been  involved  by  the  letters  of  administration,  and 
could  reimburse  to  himself  the  costs  incurred,  it  seems  to 
me  that  it  was  a  fair  and  reasonable  compromise.  If,  in 
this  case,  the  plaintiff  had  been  disposed  to  take  the  opin- 
ion of  the  jury  on  the  question,  whether  the  compromise 
was  or  was  not  fair  or  reasonable,  the  learned  Judge  was 

{a)  Hob.  66. 


Digitized  by 


Google 


408  CASES  IN  THE  EXCHEQUEK^ 

Exch.  of  Pleas,  ready  so  to  leave  it;  but  I  think,  looking  at  the  evidence, 
^  '  ^     that  no  jury  would  have  considered  it  unfair  or  unreason- 

Penninotow  able.  There  is  a  good  reason  why,  in  many  cases^  the 
Hr.ALBT.  taking  a  new  security  should  render  the  executor  liable. 
In  many  instances  it  extinguishes  the  original  debt,  and  is 
a  quasi  payment  to  the  executor;  in  many  cases^  on  the 
death  of  the  personal  representative,  the  right  to  sue  would 
go  in  a  different  channel.  The  administrator  (te  bonis  non 
would  be  the  person  to  sue  on  the  original  bond,  and  the 
executor  of  the  administrator  on  the  new  one.  We  are, 
therefore,  of  opinion  that  the  administrator  in  this  case 
has  not  rendered  himself  liable,  and,  consequently,  that 
this  rule  should  be  discharged. 

Vauouan,  B.,  concurred. 

GuRNEY,  B.— In  one  case  that  was  cited  from  Cro. 
Car.  (a),  three  of  the  justices  out  of  the  twelve  held,  that 
the  release  by  the  executor,  upon  receipt  of  the  principal 
money  and  interest,  was  not  a  devastavit,  and  on  this 
ground,  that  what  the  executor  had  done  was  no  more 
than  what  in  justice  and  equity  he  ought  to  have  done. 

Rule  discharged. 
(«)  Page  490. 


Hasker  v.  Jarmaine. 

Where  the  writ  \^HIL  TON  obtained  a  rule  to  shew  cause  why  the  ser- 

TutMIe^lfiiM  ^*^®  ^^  ^^^  ^"^  should  not  be  set  aside  for  irregularity,  on 

wasreguiar.and  the  ground  that  the  writ  was  not  dated  on  the  face  of  it, 

the  defendant  ^                                                                                                                    ' 

moved  to  set  according  to  the  2  fVill.  4,  c.  39,  s.  1,  sch.  No.  1. 

aside  the  senrice 
for  irregularity, 

cLSrlbJ"  ^^'^  shewed  cause.— The  date  here  appears  by  the 

rule.  indorsement,  and  it  is  submitted,  that,  if  the  date  appears 
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by  the  indorsement,  that  is  sufficient.     [Baylet/f  B. — No.  fi«*-  rf  p'w. 

We  have  decided  that  it  is  not.]     At  all  events^  the  ob-  ^ 

jection,  if  any  thing,  is  to  the  writ  and  not  to  the  service.  Hasker 

The  service  was  perfectly  regular.  Jarm aine. 

Chilionf  coniri. — We  find  the  writ  irregular,  and  we 
move  to  set  aside  the  service  of  that  irregular  writ.  [Bay- 
ley,  B. — You  might  have  moved  to  set  aside  the  writ  and 
the  service.  We  cannot  say  that  the  proceedings  are  more 
irregular  than  you  state  them  to  be.  We  cannot  get  at 
the  writ  to  say  whether  it  is  regular  or  irregular.  If  you 
had  applied  to  set  aside  the  writ  we  should  have  had  no 
difficulty.]  It  is  submitted,  that^  as  the  writ  was  irre* 
gular,  there  cannot  be  a  regular  service  of  such  irregular 
writ.  In  Miller  v.  Bowden  (a)  the  service  of  a  quo  minus 
was  sought  to  be  set  aside  because  the  day  of  the  month 
and  year  on  which  the  same  was  issued  was  not  indorsed 
on  the  process  in  pursuance  of  rule  I  M.  T.  1  WilL  4; 
the  motion  there  was  to  set  aside  the  service  and  not  the 
writ,  and  no  objection  was  made  to  the  form  of  the  motion 
on  that  ground. 

Bayley,  B. — If,  in  this  case,  you  had  applied  to  set 
aside  the  writ  and  service^  or  writ  or  service,  the  Court 
might  have  made  the  rule  absolute  as  to  the  one,  though 
not  as  to  the  other.  In  this  case  a  true  copy  of  the  writ 
has  been  duly  served.  If  it  had  not  been  a  true  copy,  or 
if  it  had  not  been  properly  served,  we  should  have  set 
aside  the  service  for  irregularity.  Where  you  object  to 
the  service  of  the  writ,  you  ought  to  shew  some  deficiency 
in  the  service. 

The  other  Barons  concurred. 

Rule  discharged. 

(a)  1  Cromp.  k  Jervis,  563. 
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Exch.  of  Pleat, 
1833. 


^  Gleadow  and  Others,  Executors  of  Gleadow,  t?.  Atkin 

and  Another,  Executors  of  Atkin. 

Where,  in  debt  JJEBT  on  bond  by  the  plaintiffs,  as  executors  of  Ro- 
than  twenty       bert  Gleadow,  deceased,  against  the  defendants,  executors 

buMheJ're!"*  ^^ '^«A«  ^'*»«.  deceased. 

sumption  of  Pleas — First,   Non  est  factum.— Secondly,  Solvit  ad 

payment,  the  , 

obligee  gave       diem. —  Thirdly ^  Solvit  post  diem.  Upon  which  issues  were 

evidence  of  pay-    .    .       •  • 

ments  of  interett  J  Ol^ed . 

byUieobUgor         ^t  the  trial   before  Parke,  J.,   at   the   last    Summer 

to  A,  B.y  equal  ^  '        ' 

in  amount  to  the  Assizcs,  at  York,  it  appeared,  that,  in  the  year  1800,  a  Mr. 
would  become  Cuthbert  Thew  died,  having  made  a  will,  by  which  he  be- 
bond*!— ^w  queathed  to  the  said  Robert  Gleadow  and  the  said  John 
that  an  indorse-  Atkin.  and  the  survivor  of  them,  certain  personal  property, 

mcnt  on  the  '  '  r  r     r       jj 

bond  in  the  in  trust  to  sell  and  dispose  of  the  same;  and,  when  con- 
th"obngeef  and  vcrted  into  money,  to  place  the  proceeds  out  on  such  real 
to'have^been^***  or  Other  sufficient  security  as  they  should  approve  of,  and 
made  at  or  about  then  to  pay  the  interest  thereof  to  his  virife,  Margaret 

the  time  when  .  ,   ,  .11  i«    •        v  /•      i 

the  bond  was  ihew  (who  at  the  time  of  the  trial  was  still  living,)  for  her 
wWch  was^not  ''''^»  *"^  *^^^'  ^^'  decease,  to  pay  the  principal  monies  in 
proved  to  have    discharge  of  certain  legacies.     The  will  contained  the 

been  ever  seen  "  ^ 

by  the  obligor,  usual  declaration,  that  each  of  the  trustees  should  be  only 
bond  was  given  answcrablc  for  his  own  acts.  The  testator  appointed  the 
l^ii^^for^'ljfflf  ^**^  ^-  ^^^odow  and  John  Atkin,  joint  executors  of  his 
was  admissible     will,  which  they  duly  proved  on  the  6th  of  November, 

in  evidence  to 

connect  the  1800.  The  executors  received  the  sum  of  2501.  under  this 
tere8t*with°the""  ^'"»  *"^  Atkin,  vrishing  to  make  use  of  the  money,  agreed 
bond.  {o  give  Gleadow  a  bond  for  the  amount,  which  he  accord- 

ingly did  on  the  17th  day  of  September,  1805.  ^  Atkin  died 
in  1827,  and  Gleadow  before  that  time.  The  execution 
of  the  bond  was  proved  by  one  of  the  attesting  witnesses, 
William  Pybus,  and  it  was  produced  and  read.  On  the 
back  of  the  bond  there  was  the  following  indorsement: — 

"  I,  the  within-named  Robert  Gleadow,  do  hereby  ac- 
knowledge that  the   within-mentioned  principal   sum  of 
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S50/.,  is  not  my  own  proper  money,  but  trust  money  un-  Exch.  of  puum, 
der  the  will  of  the  late  Cuthbert  Thew^  to  be  placed  out 
by  myself  and  the  within-named  John  Aikin.     As  witness 
my  hand,  1 7th  September ^  1805. 

-  Witness,  William  Pybus^  "  ^^^  Gleadowr 

The  bond  being  twenty-seven  years  old,  the  plaintiffs, 
to  rebut  the  presumption  of  payment,  proved  payment  of 
interest  by  Atkin  to  Mrs.  Thew,  equal  in  amount  to  the 
interest  that  would  become  due  on  the  bond,  about  the 
year  1826  or  18S7;  and,  in  order  to  apply  that  payment 
to  this  bond,  proposed  to  give  the  indorsement  in  evidence. 
It  was  proved  by  the  attesting  witness,  William  Pt/bu$, 
that  it  was  his  signature,  as  attesting  witness ;  but  the  only 
recollection  he  had  of  it,  was  from  seeing  his  name  as  a  wit- 
ness to  the  indorsement  The  indorsement  was  written  and 
the  bond  filled  up  by  Pybus.  The  date  of  the  bond  and 
of  the  memorandum  were  in  the  handwriting  of  another 
person,  named  Jackson.  The  memorandum  bore  the  same 
date  as  the  bond.  The  signature  of  Gleadow  to  the  bond 
and  memorandum  appeared  to  have  been  written  with  dif- 
ferent ink.  It  did  not  appear  that  the  obligor  had  ever 
seen  the  indorsement. 

Pollock,  for  the  defendants,  objected  that  the  indorse- 
ment was  not  admbsible  in  evidence;  but  the  learned 
Judge  overruled  the  objection,  giving  the  defendants  leave 
to  move  to  enter  a  nonsuit. 

F.  Pollock,  having  obtained  a  rule  accordingly — 

R.  Alexander  shewed  cause.  The  indorsement  was 
admbsible  in  evidence — First,  on  the  ground  of  its  being  a 
contemporaneous  act  with  the  execution  of  the  bond,  and 
forming  part  of  the  original  transaction.  The  cases  on 
this  subject  are  collected  in  1  Phill.  on  Evid,  231-2,  and 
the  rule  is  thus  laid  down: — **  Hearsay  is  often  admitted 
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Exeh.  of  Pleas,  in  evidence,  as  constituting  a  part  of  the  transaction  which 
is  the  subject  of  the  inquiry ;  the  meaning  of  which  seems 
to  be,  that,  where  it  is  necessary  to  inquire  into  the  nature 
of  a  particular  act,  or  the  intention  of  the  person  who  did 
the  act,  proof  of  what  the  person  said  at  the  time  of  doing 
it,  is  admissible  in  evidence  for  the  purpose  of  shewing  its 
true  character."  In  Kent  v.  Lowen{a\  it  was  held,  that 
letters  from  the  payee  to  the  maker,  stating  the  considera- 
tion between  them,  if  shewn  to  have  been  contemporaneous 
with  the  making  of  the  note,  are  admissible  in  evidence  to 
prove  the  consideration  passing  between  the  parties.  On 
the  same  principle,  in  Thompson  and  Wife  v.  Trevanion  (6), 
which  was  an  action  of  trespass  and  assault.  Lord  Chief 
Justice  Holt  allowed  what  the  wife  said  immediately  on 
receiving  the  injury  to  be  given  in  evidence.  In  Aveson  v. 
Lord  Kinnaird{c),  (where,  in  an  action  on  a  policy  of  in- 
surance for  life,  in  order  to  ascertain  whether  the  deceas- 
ed was  in  a  good  state  of  health  on  the  day  of  the  insur- 
ance, it  became  material  to  consider  what  the  state  of 
health  was  both  before  and  after  that  day),  the  account 
which  the  deceased  gave  some  days  after  obtaining  the  cer- 
tificate of  good  health,  respecting  her  state  on  the  former 
day,  was  admitted  at  the  trial  as  evidence  on  the  part  of 
the  defendant;  and  the  Court  of  King's  Bench  were  of 
opinion  that  it  had  been  properly  admitted.  If,  therefore, 
this  be  a  contemporaneous  act,  it  is  admissible  in  evidence. 
Then,  was  it  a  contemporaneous  act?  The  date  of  the 
indorsement  corresponds  with  the  date  of  the  bond;  and 
the  presumption  is,  that  it  was  rightly  done.  Gleadow 
could  have  had  no  interest  to  put  this  declaration  of  trust 
on  the  bond  at  any  subsequent  time.  But  it  may  be  said, 
that  the  colour  of  the  ink  was  different.  This  was  a  bond 
to  be  executed  by  the  obligor.  At  kin,  only;  although  ex- 
ecuted by  Gleadow  also.  But  it  was  not  necessary  that 
Gleadow  should  sign  the  indorsement  at  the  same  time 

(a)  1  Cowp.  177,  I80d.  (6)  Skin.  402.  (c)  6  East,  194. 
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and  with  the  same  ink.  He  might  have  signed  it  at  his  ^<^a-  <>/  ^^^» 
own  house  afterwards^  in  the  presence  of  Pybus,  who  at- 
tested the  execution  of  both  the  bond  and  indorsement. 
In  Burgh  v.  Preslon  (a),  it  was  held^  that  the  memoran- 
dum must  be  taken  as  part  of  the  instrument,  if  written 
before  it  is  executed;  and  Lord  Kenyan  there  cites  Moor, 
679,  where  the  question  was,  "  Whether  a  memorandum 
indorsed  on  a  bond  before  the  execution  of  it,  should  be 
considered  as  explanatory  of  the  intention  of  the  parties 
respecting  the  operation  of  the  condition:*'  Popham,  J., 
was  clearly  of  opinion  that  it  should,  it  being  a  contem- 
porary act. 

Secondly y  The  indorsement  is  admissible  as  a  declaration 
against  interest.  The  rule  laid  down  in  PAUL  on  Evi- 
dence (b)  applies  in  every  respect :  **  The  declarations  or 
statements  of  deceased  persons  have  been  admitted  in  many 
cases  where  they  appear  to  be  made  against  their  interest, 
as  entries  in  their  books,  charging  them  with  the  receipt  of 
money  on  the  account  of  a  third  person,  or  acknowledging 
the  payment  of  money  due  to  themselves ;  in  either  case,  the 
entry  is  to  their  own  immediate  prejudice."  And,  as  it  is  said 
by  Sir  T.  Plomer,  in  Short  v.  Lee  (c),  "  The  principle  is, 
that  the  entry  is  made  by  an  individual  conusant  of  a  fact,  at 
a  time  when  it  was  not  in  dispute,  having  no  interest  to 
make  a  false  entry,  and  making  one  tending  to  charge 
himself.**  So,  in  Ivatt  v.  Finch  (d),  it  was  held,  upon  an 
issue  between  ji,  and  B.,  whether  C  died  possessed  of 
certain  property,  that  evidence  might  be  given  of  decla- 
rations made  by  C.  that  she  had  assigned  the  property  to 
A.  In  Roe  v.  Rawlings  {e),  Lord  Ellenborough,  in  deli- 
vering the  judgment  of  the  Court,  said:  ''The  contents 
of  the  paper  were  adverse  to  the  title  of  the  person  who 
had  the  possession  of  it,  by  diminishing  the  interest  in 

(o)  8  T.  R.  483.  (d)  1  Taunt.  141 ;   1  Ph.  Evid. 

(b)  Vol.  1,  266.  266. 

(c)  2  Jac.  &  Walk.  476.  (e)  7  East,  279,  290. 
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Exch.  of  Pleas,  the  fine  on  the  renewal,  in  the  same  proportion  as  it 
raised  the  rent  to  be  reserved.  Then,  at  such  a  dis- 
tance of  time,  with  the  means  of  knowledge  which  he  had 
of  the  fact,  and  his  interest  in  declaring  it  the  other  way, 
we  think  that  his  declaration  is  evidence  to  go  to  the  jury." 
So,  in  this  case,  the  indorsement,  adverse  to  the  interest  of 
the  party  making  it,  remained  in  the  possession  of  the 
party  making  it.  In  Searle  v.  Lord  Barringion  (a),  it  was 
held,  that  indorsements  on  the  bond,  in  the  handwriting 
of  the  obligee,  of  payments  of  interest,  were  admissible  in 
evidence,  to  rebut  the  presumption  that  the  bond  had  been 
paid.  That  was  an  action  on  a  bond,  brought  by  the 
plaintiff,  as  administratrix  of  her  deceased  husband  (the 
obligee)  against  the  defendant,  as  administrator  of  the 
obligor.  The  defendant  insisted  on  the  length  of  time 
that  had  elapsed  between  the  date  of  the  bond  and  the 
commencement  of  the  action,  which  was  about  twenty- 
seven  years,  as  raising  a  presumption  that  the  money  had 
been  paid.  In  answer  to  this,  the  plaintiff  offered  in  evi* 
dence  two  indorsements  on  the  bond,  in  the  handwriting 
of  the  obUgee,  one  dated  in  December^  1699,  the  other  in 
March,  1707,  purporting  that  the  whole  of  the  interest 
had  been  paid  up  to  the  time  of  those  dates.  The  Court 
of  King's  Bench  held  that  the  indorsements  in  question 
ought  to  have  been  left  to  the  consideration  of  the  jury. 
The  case  having  been  subsequently  removed  to  the  Ex' 
chequer  Chamber,  and  from  thence  to  the  House  of  Lords, 
the  judgment  of  the  King^s  Bench  was  affirmed.  There 
no  proof  appeared  to  have  been  given  of  the  indorsements 
having  been  made  at  the  time  when  they  bore  date;  and 
this  was  one  of  the  grounds  of  objection  on  the  argument 
in  the  House  of  Lords.  Nor  was  there  any  other  direct 
proof  of  the  indorsements  having  been  made  within  twenty 
years.     So,  in  Bosworth  v.  Colchett  (6),  it  was  determined 


(a)  2PhU.  on  Ev.  172;  2  Stra.  826;  8  Mod. 279;  2Ld.  Raym.  1370. 
(h)  2  Phil,  on  Kv.  143. 
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by  the  House  of  Lords,  that,  where  the  payee  of  a  pro-  Exeh.  of  pieas, 
roissory  note  had  written  indorsements  of  the  half-yearly     ^     ^' 
payment  of  interest,  from  the  time  of  making  the  note  un-      gi.eadow 
til  his  death  (which  happened  within  six  years  of  the  date 
of  the  note),  like  indorsements  of  his  executor  (who  died 
before  the  commencement  of  the  action,)  were  admissible 
in  evidence  in  answer  to  a  plea  of  the  Statute  of  Limita- 
tions; though  there  was  no  extrinsic  evidence  offered  of 
the  time  when  the  indorsements  were  made,  and  though 
more  than  six  years  had  elapsed  between  the  death  of  the 
maker  of  the  note  and  that  of  the  executor.     It  is  sub- 
mitted that  those  two  cases  shew,  not  merely  that  the  in- 
dorsements were  admissible,  but,  that  the  date,  at  which 
they  purported  on  the  face  of  them  to  be  made,  must  be 
taken,  primd  facie  at  least,  to  be  the  time  when  they  were 
made.     In  Sanders  v.  Meredith  (a),  it  was  held  that  pay- 
ment  within   twenty   years  of  interest   accruing  before 
twenty  years,  indorsed  on  the  bond,  is  an  acknowledg- 
ment that  the  principal  was  then  due,  sufficient  to  rebut 
the  presumption  of  payment.     In  that  case  the  bond  was 
dated  the  Snd  of  June,  1804,  and  the  indorsement  relied 
on  was  as  follows: — **  Exeter,  Aug.  13th,  1808. — Received 
of  the  within-named  J.  W.  three  years'  interest  on  the  with- 
in bond,  due  the  2nd  of  June,  1807.     Daniel  Sanders** 
Mr.  Justice  Bayley  there  says:  ^'  It  is  said,  that  this  was 
not  a  payment  of  interest  accruing  within  twenty  years,  but 
up  to  June^  1807,  only.    I  think  it  was  an  acknowledgment 
that  it  was,  at  that  period,  a  good,  valid,  subsisting  bond." 
And  Mr.  Justice  Parie  says:  **The  simple  payment  of 
interest  which  has  accrued  within  twenty  years,  is  a  clear 
acknowledgment  that  the  bond  was  unsatisfied.    Payment 
within  twenty  years  of  interest  which  accrued  beyond  the 
twenty  years,  is  only  proof  that  such  a  bond  once  existed. 
But  the  making  of  the  indorsement  on  the  bond  itself,  in 
1808,  is  an  admission  that  the  debt  was  a  valid  subsisting 

(fl)  3M.  &R.  116. 
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Exch,  of  Pleas,  debt  Within  the  twenty  years.  I  rely  not  so  much  on  the 
payment  of  interest  as  upon  this  circumstance."  [Bay- 
ley ,  B. — Was  the  indorsement  attested  in  that  case?] 
No;  but  a  witness  was  called,  who  proved  the  fact  of  pay- 
ment. The  case  of  Chambers  v.  Bernasconi  (a),  which  is 
relied  on  by  the  other  side,  does  not  apply  to  the  point  in 
discussion.  There  the  question  was,  whether  a  written 
memorandum,  sent  by  a  sheriff's  officer  to  the  sheriflTs 
office,  and  there  filed,  stating  that  he  had  arrested  A.  B. 
at  a  particular  place,  was  admissible  in  evidence  to  prove 
the  place  of  such  arrest.  Lord  Lyndhurst  there  says: 
*'  I  am  of  opinion  that  the  reception  of  such  evidence  goes 
much  beyond  any  of  the  cases  on  the  subject."  And  Mr. 
Baron  Bayley  there  says:  "  I  doubt,  even  supposing  that 
this  paper  was  receivable  at  all,  whether  it  was  receivable 
to  prove  the  place  where  the  arrest  happened.  The  prin- 
ciple acted  upon  in  the  cases  of  Doe  v.  Robson  (6),  Higkam 
v.  Ridgtoay  (c),  and  Middleton  v.  Melton  (rf),  was,  that  it 
was  against  the  interest  of  the  party  to  make  the  statement 
at  the  time  of  making  it.  Now,  I  cannot  see  how  the 
statement,  in  the  present  case,  was  against  the  interest 
of  the  officer."  No  one  can  doubt  here,  that  this  in* 
dorsement  was  against  the  interest  of  the  obligee.  [Bay^ 
ley,  B. — This  was  an  indorsement  which  Gleadow  was 
bound  to  make  in  discharge  of  a  moral  duty.]  Yes;  and 
therefore  the  evidence  is  more  authenticated.  The  case 
of  Searle  v.  Lord  Barrington  was  followed  by  the  case  of 
Turner  v.  Crisp  (e).  There  an  indorsement  by  the  obligee, 
purporting  that  part  of  the  principal  sum  had  been  re- 
ceived, if  made  after  the  presumption  of  payment  had 
arisen,  was  held  to  be  clearly  inadmissible.  The  distinc- 
tion there  is,  that,  after  twenty  years^  it  was  the  interest 
of  the  obligee  to  make  the  indorsement,  because,  then  the 
presumption  of  payment  would  have  begun  to  run.    [Bay- 

{a)  1  Cr.  &  J.  451.  (</)  10  B.  &  C.  317- 

{b)  15  East,  33.  (e)  2Stra.  82?. 

(c)   10  East,  109. 
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ley,  B. — The  same  distinction  was  taken  in  Glyn  v.  Bank  ExcH.  of  Plea*, 

1833 
of  England  {a)y  that  the  indorsement  was  against  the  in-  ^ 

terest  of  the  obligee.]  Yes;  and  that  case  recognises  Gleadow 
Searle  v.  Lord  Barrington,  That  case  was  much  pressed,  atkim. 
and  it  was  objected  that  it  would  be  making  a  man's  own 
handwriting  evidence  for  himself.  Lord  Hardwicke  there 
says:  '*  The  rule  is,  that  a  man  cannot  make  evidence  for 
himself.  What  he  writes  or  says  for  himself  cannot  be  evi- 
dence of  his  right;  and,  consequently,  cannot  be  for  his 
representatives  claiming  in  his  right  and  place.  As  to  the 
cases  cited  to  prove  that  it  may,  the  first  is  that  of  in- 
dorsements by  the  obligee  of  the  payment  of  interest;  but 
that  is  different:  it  is  not  a  case  to  prove  the  original  right 
to  the  thing  in  demand  at  all.  Indorsements  by  the  obligee 
of  the  payment  of  interest  of  a  bond  are  evidence  against 
that  obligee  originally  in  the  nature  of  the  thing;  and  the 
other  is  only  consequential  evidence  to  take  it  out  of  the 
presumption  arising  from  length  of  time,  that  he  ought  to 
have  the  benefit  of  it  on  the  other  hand;  and  in  that  case, 
(via.  Searle  v.  Lord  Barrington^  I  take  it  the  indorse- 
ments were  made  and  bore  date  within  the  twenty  years; 
for  if  those  indorsements  were  made  after  the  expiration 
of  twenty  years,  though  they  were  evidence  of  the  actual 
payment  of  interest  after  that  time,  they  would  not  be 
evidence  to  take  it  out  of  the  presumption."  [Baylet/^  B. 
— ^Here  this  must  be  against  the  interest  of  the  obligee  at 
all  times.] 

F.  Pollock  and  Cresswell,  contrh. — The  question  in- 
volved in  this  case  is  very  important,  vi%.  under  what  cir- 
cumstances an  entry  made  by  a  party  may  be  used  as  evi- 
dence in  his  own  behalf.  Various  cases  have  been  cited, 
bearing  some  resemblance  to  the  present,  and  several 
grounds  have  been  stated  on  which  it  is  said  that  the  in- 
dorsement in  question  was  admissible  in  evidence.  But 
if  those  cases  are  divided  into  classes^  and  the  principles 

(a)  2  Ves.  43. 
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Exch.  of  Pleas,  upon  which  they  proceeded  are  examined,  it  will  be  seen 
that  one  class  only  is  applicable  to  the  present — and  as 
the  cases  even  of  that  class  are  distinguishable  from  this, 
and  the  principle  on  which  they  proceeded  has  been  re- 
probated by  the  Legislature,  the  Court  will  not  extend  the 
rule,  so  as  to  make  it  govern  their  decision  in  this  instance. 
First — It  was  said,  that  it  was  the  duty  of  the  obligee  to 
make  this  indorsement,  and  that  the  rule  omnia  presumun- 
tur  rite  esse  acta  applies ;  and  that  the  party  roust  be  pre- 
sumed to  have  performed  that  duty  properly.  [Bayley, 
B. — That  is  not  put  as  a  distinct  ground,  but  only  as  a  cir- 
cumstance in  the  case.]  If  it  be  not  a  distinct  ground  it 
ought  not  to  assist  the  plaintiff,  for  questions  of  evidence 
should  be  decided  by  some  acknowledged  principle.  But, 
if  the  Court  will  look  to  the  principle  of  the  rule  of  law 
alluded  to,  they  will  see  that  the  duty  of  the  party  ought 
to  form  no  ingredient  in  considering  the  question  of  the 
admissibility  of  this  indorsement  in  evidence.  Presump- 
tions arising  from  the  act  being  according  to  the  duty 
of  the  party,  (more  properly  called  presumptions  of  inno- 
cence), means  only,  that,  where  it  is  the  duty  of  a  public 
officer  to  do  a  certain  act,  and  he  would  be  criminally  re-' 
sponsible  for  not  doing  it,  he  shall,  in  the  absence  of  con- 
flicting evidence,  be  presumed  to  have  done  it  (a).  [Bay* 
let/f  B. — The  law  never  presumes  illegality.]  Here,  it  is 
not  so  the  duty  of  the  party  to  make  the  indorsement, 
that  you  would  presume  that  he  did  it,  without  evidence  to 
shew  that  he  bad  made  it.  It  is,  at  most,  only  a  moral  ob< 
ligation.  It  was  as  much  the  duty  of  the  obligee  to  keep 
regular  accounts  of  the  trust  fund,  as  to  make  indorsements 
on  the  bond.  Would  the  Court  presume  that  he  had 
done  so?  or,  if  he  had,  that  they  were  correct?  Or,  would 
an  entry  in  the  trustee's  book  have  been  evidence  against 
the  obligor?  If  not,  this  is  not  evidence  on  the  ground  of 
duty.  If  it  was  the  duty  of  the  obligee,  it  was  also  the 
duty  of  the  obligor  to  keep  such  an  account.     But  surely 

(a)  William  v.  East  India  Contpany,  SEusi,  192. 
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an  entry  made  by  the  obligor,  that  he  had  given  such  a  Exch.  of  Pifot, 
bond  to  the  obligee  for  securing  trust  money,  would  not  be 
evidence  against  the  obligee ;  yet  that  is  in  the  course  of 
duty,  and  against  the  interest  of  the  party,  and  never 
could,  in  any  event,  do  him  good.  It  is  submitted,  there- 
fore, that,  in  this  case,  there  was  no  duty  for  the  non- 
performance of  which  the  party  was  responsible ;  and  not 
being  so,  the  rule  does  not  apply. 

Secondly — It  is  said  that  this  is  evidence  as  part  of  the 
res  gestae,  and  as  an  act  contemporaneous  with  the  execution 
of  the  bond  ;  and  the  case  of  KetU  v.  Lowen  (a)  has  been 
cited :  but  that  was  a  very  different  case  from  the  present. 
That  was  an  action  by  the  indorsee  against  the  maker  of  a 
note.  The  defence  was  usury ;  to  prove  which,  letters  writ- 
ten by  the  payee,  under  whom  the  j9/af/i/t|^ claimed,  nego- 
tiating for  the  bill  on  usurious  terms,  were  offered  in  evi- 
dence. Lord  Ellenborough  held,  "  that  they  were  equally 
admissible  with  an  oral  declaration;"  of  which  there  is  no 
doubt.  They  were  offered  as  evidence  against  the  party 
claiming  under  the  writer;  here, ybr  him.  Aveson  v.  Kin- 
naird{b)  is  the  leading  case  as  to  the  admissibility  of  con- 
temporaneous declarations.  There  an  assertion  of  a  wife 
was  admitted  against,  not  for  the  husband.  That  was  an  ac- 
tion by  the  husband  on  a  policy  of  insurance  on  the  life  of 
bis  wife,  and  the  evidence  was  held  admissible  for  two  rea- 
sons: 1st,  To  contradict  a  surgeon ;  ^ndly.  That  his  opinion 
of  her  health  being  founded  on  her  answers  to  questions,  her 
other  assertions,  also,  were  admissible.  There  the  evidence 
was  admitted  on  the  principle  of  necessity.  If,  here,  Atkin 
had  made  the  indorsement}  the  case  might  be  different; 
it  would  be  explanatory  of  his  act  in  giving  the  bond,  and 
the  party  taking  the  bond  would  know  it.  But  suppose 
Atkin  had,  on  the  day  of  executing  the  bond,  made  an 
entry  in  a  book  of  his  own  that  the  bond  was  given  for  trust 
money,  would  that  affect  Gleadotc?  If  the  thing  is  evi- 
dence as  part  of  the  res  gestae,  it  would  affect  him.     There 

(a)  I  Cainpb.  176.  (6)  6  East,  1.93. 
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Exch.  of  Pleat,  was  nothing  to  shew  that  Atktn  was  a  party  or  privy  to  the 
indorsement^  it  could  not  therefore  be  part  of  the  res 
gestcB  between  him  and  Gleadow.  Next,  it  was  said  that 
the  indorsement  might  be  read  as  an  entry  made  against 
the  interest  of  the  party  making  it.  But  the  class  of  cases 
establishing  that  point  are  wholly  distinguishable  from  the 
present.  They  are  exceptions  out  of  another  rule,  vix. 
that  hearsay  is  not  evidence;  and  do  not  establish  any  ex- 
ception out  of  the  rule  that  a  party  shall  not  make  evidence 
for  himself.  This  appears  clearly  from  Higham  v.  Ridg- 
way{a)i  which  is  the  leading  case  on  this  head,  and  where 
Mr.  Justice  Bayley  says:  ''  If  a  party,  who  has  knowledge 
of  the  fact,  make  an  entry  of  it,  whereby  he  charges  himself 
or  discharges  another^  upon  whom  he  would  otherwise  have 
a  claim^  such  entry  is  admissible  evidence  of  the  fact  after 
the  death  of  the  party,  if  he  could  have  been  examined  as 
to  the  fact  in  his  lifetime.''  That  principle  is  rightly  stated. 
[Bayley,  B. — The  principle  decided  there  was,  that  the 
midwife  had  peculiar  means  of  knowledge,  had  no  interest 
to  misrepresent,  and  the  entry  was  against  his  interest.] 
There  the  party  could  have  been  examined,  if  alive;  and 
Warren  v.  Grenville  (6)  proceeded  on  the  same  ground. 
Now  here,  if  this  party  had  been  alive,  he  could  not  have 
been  examined;  and  if  it  would  not  be  allowed  as  evidence 
on  oath,  much  less  ought  it  to  be  received  as  a  declaration 
without  oath.  In  the  other  cases  the  evidence  was  admit- 
ted, because  they  were  declarations  against  the  interest  of 
the  party  at  the  time;  and  if  the  party  had  been  alive,  he 
might  have  been  called  as  a  witness,  as  in  halt  v.  Finch  (e). 
Here,  if  the  action  had  been  by  G/^ae/oti?,  would  it  have  been 
evidence  that  some  person  had  heard  him  say  the  bond 
was  given  for  trust  money?  It  is  apprehended  not;  but  if 
so,  the  indorsement  is  no  better,  as  it  does  not  appear 
that  the  obligor  ever  saw  it.  There  is  only  one  instance 
where  it  has  been  held,  that  entries  made  by  a  person 
standing  in  the  same  situation  as  the  party  to  the  suit, 

(o)  10  East,  122.         {b)  2  Str  1129.  (r)  1  Taunt.  141. 
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could  be  received  in  evidence;  and  that  was  expressly  on  Exeh.  of  Pleas 

1QOO 

the  ground  that  they  never  could  be  evidence  for  him,  viz.     ^  ^      ^ 
entries  by  a  deceased  rector,  which  were  held  to  be  evidence      gleadow 
for  bis  successor.     The  cases  of  declarations  against  in-        atkin. 
terest  are  not  exceptions  out  of  the  rule  that  a  party  can- 
not make  evidence  for  himself,  but  that  hearsay  is  not  evi- 
dence. 

The  last  class  of  cases  to  be  noticed,  namely,  receipts  of 
money  indorsed  upon  bonds  and  notes  are  anomalous,  not 
tobeextended,  and  distinguishable  from  the  present  There 
the  indorsements  were  on  the  instrument,  and  in  favour 
of  (he  defendant f  as  well  as  against  the  plaintiff;  and  the 
instrument  could  not  be  enforced  without  shewing  them 
and  giving  the  defendant  the  benefit  of  them.  Outram  v. 
Moretcood{a)  shews  that  Searle  v.  Lord  Barrington  has 
never  been  approved  of.  [Bat/lef/,  B. — I  happen  to  have 
discovered,  by  my  own  research,  that  evidence  was  given  in 
Searle  v.  Lord  Barrington  of  the  time  when  the  indorse- 
ments were  made.  It  is  not  stated  in  the  Reports.  That 
not  being  stated  may  have  been  an  objection  made  to  the 
case.]  The  principle  of  that  case  is  discountenanced  by 
the  Legislature  in  Lord  Tenterdens  act,  as  far  as  regards 
parol  instruments,  and  it  affords  a  good  rule  to  apply  to  in- 
struments under  seal.  Besides,  it  may  be  fairly  assumed 
in  that  and  the  cases  which  have  followed  it,  that  the 
entry  was  made  at  the  time  of  payment,  and  the  party 
paying  is  assumed  to  have  seen  the  entry  made.  In  San- 
ders V.  MereiUth^  the  argument  turned  on  the  fact  that  the 
party  paying  the  money  was  present  when  the  indorse- 
ment was  made.  Mr.  Justice  Parke  says:  **  The  making 
the  indorsement  on  the  bond  itself,  in  1808,  is  an  admission 
that  the  debt  was  a  vaHd,  subsisting  debt,  within  twenty 
years.  I  rely  not  so  much  on  the  payment  of  interest  as 
on  this  circumstance.  They  make  no  demand  of  the  bond, 
the  bond  is  not  delivered  up;  but  an  indorsement  is  made 

(«)  6  T.  R.  12. 
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Exch.  of  PUas,  on  the  bond.**   He  relies  on  the  indorsement  being  made  in 

1  QOQ 

^  ^'  V  the  presence  of  the  party  paying  the  money.  On  prin- 
Glbadow  ciple,  the  only  way  in  which  an  indorsement  is  admissible 
Atkin.  i"  evidencCi  is  as  a  declaration  against  the  interest  of  the 
plaintiff,  and  in  favour  of  the  defendant,  and  made  in  the 
presence  of  the  party  paying  the  money.  There  is  no 
case,  from  Searle  v.  Lord  Barrington  to  the  present  time, 
in  which  it  has  been  held  that  a  parol  declaration  would 
be  admissible,  although  in  the  terms  of  the  indorsement. 
If  not,  it  must  derive  weight  from  being  on  the  bond.  It 
can  only  be  admissible  on  the  ground  that  it  is  an  act 
done  inter  partes^  or  in  favour  of  the  defendant  as  well 
as  against  the  interest  of  the  plaintiff.  This  may  be  said 
to  be  against  the  interest  of  the  plaintiff,  but  it  is  not 
clear.  If  he  has  received  the  trust  money,  he*  is  respon- 
sible whether  he  has  taken  security  or  not.  The  Court  has 
decided  that  it  was  an  improper  security  (a).  Whilst  the 
bond  remained  in  his  hands,  it  could  nut  be  given  in  evi- 
dence against  him.  [Bayleyy  B. — Suppose  Gleadow  died 
insolvent  and  his  creditors  claimed  this  money,  could  they 
have  recovered  it  on  this  bond,  in  the  face  of  that  indorse- 
ment?] The  money  recovered  by  his  executors  will  bene- 
fit his  creditors,  for  it  will  exonerate  his  estate  from  the 
claims  of  the  cestui  que  trust.  [Bayley,  B. — You  are  aware 
of  Middleton  v.  Melton  {b).  I  think  that  lays  down  this  as 
a  general  proposition,  that  an  entry  by  a  man  against  his 
interest  is  evidence  against  all  the  world.]  That  was,  like 
Higham  v.  Ridgwat/,  an  exception  out  of  the  rule  against 
hearsay  evidence. 

Cur.  adv.  vult. 

Bayley,  B. — This  was  an  action  brought  on  a  bond  by 
the  executors  of  Gleadow  against  the  executors  of  Atkin; 
and  the  question  was,  whether  an  indorsement  on  the  bond 
was  admissible  in  evidence.     The  memorandum  in  ques- 

(a)  2  C.  &  J.  5-18.  (/,)  10  B.  &  C.  :il7. 
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tion  declared,  that  the  money,  which  was  the  subject  of  Exeh.  of  Pieas^ 
that  bond,  was  trust  money  to  be  placed  out  by  Gleadow 
and  Atkitif  as  executors  of  the  will  of  one  Cuihbert  Thew. 
There  was  no  question  here  as  to  the  effect  of  the  indorse- 
ment.    The  only  question  was,  as  to  its  admissibility  in 
evidence.     There  can  be  no  doubt,  upon  looking  at  the 
bond,  and   at   Pybus's  testimony,  that  the  indorsement 
existed  either  contemporaneously  with  the  bond,  or  was* 
executed  about  the  same  time.     There  is  the  same  hand- 
writing, the  same  blank  for  the  date,  the  blank  filled  up 
and  in  the  same  hand.     Pybus  would   not  have  put  his 
name  to  it,  had  he  not  seen  it  signed.     The  Judge  who 
tried  the  cause,  had  no  doubt  that  it  was  signed  long  be- 
fore the  trial.     I  take  the  rule  to  be,  that  the  declarations 
of  a  person  having  peculiar  means  of  knowledge,  having  no 
interest  to  misrepresent,  and  making  a  declaration  against 
his  interest,  are  admissible  in  evidence  after  his  death. 
This  rule  is  supposed  to  be  varied  by  Higham  v.  Ridgway, 
and  I  am  there  supposed  to  have  used  an  expression  which 
would  be  a  qualification  of  the,  rule.     The  expression  re- 
ported to  have  been  used  by  me  in  that  case  is  *'  if  he 
could  have  been  examined  to  it  in  his  lifetime."     That 
qualification  is   not  introduced  in    any  other   case;   but 
the  rule  is  invariably  laid  down  without  any  such  qualifi- 
cation: and   I  have  great  doubts  whether  I  ever   used 
the  expression.     If  I  did,  Searlc  v.  Lord  Barrington  and 
Bosworih  v.  Coicheit,  decided  in  the  House  of  Lords, 
are  against  it.     I  have  looked  into  Starkie  and  Phillips^ 
who   state   the   rule  without  the   qualification.     And  in  - 
Doe  V.  Robson  {a),  and  Middleton  v.  Melton  (A),  I  lay 
down  the  rule  without  the  qualification,  as  do  the  other 
Judges.     My  reason  for  doubting  if  I  used  the  expres- 
sion,  is   this,   that  having  at  that  time  abstracted  Roe 
V.  Rawlings,  and  having  that  abstract  before  me  at  the 
time  when  I  was  giving  my  opinion,  I  was   not  likely 
to  have  introduced  a  qualification  not  warranted  by  that 

(fl)  16  East,  32.  {b)  10  B  &  C.  326. 
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Esch.  of  Pleas,  decision.  My  entry  of  the  case  of  Roe  v.  Ratolings,  in 
^  '^'  J  my  own  note  book,  was,  that  the  declaration  of  a  person, 
Gleadow  who  has  peculiarly  the  means  of  knowing  a  fact,  and  has 
Atkin.  "^  interest  in  mistating  it,  is  admissible  after  his  death  to 
prove  that  fact,  and  a  fortiori  would  it  be  admissible  if 
the  fact  were  against  his  interest.  When  I  afterwards 
came  to  abridge  the  case  of  Higham  v.  Ridgway,  I  find 
that  I  made  the  following  entry :  **  An  entry  by  a  man  who 
is  dead,  will  be  evidence  as  to  strangers,  if  it  relates  to  a 
fact  peculiarly  within  his  knowledge,  if  he  had  no  interest 
in  misrepresenting  it,  or  if  the  entry  either  charges  him 
with  the  receipt  of  money  for  a  third  person,  or  imports, 
that  a  debt,  which  would  otherwise  be  due  to  him,  is 
paid.*'  There  is  not  one  single  syllable  in  that  entry  as  to 
the  qualification  that  he  could  be  examined  in  his  lifetime. 
The  cases  of  Searle  v,  Barrington  and  Bosworth  v.  Cot- 
chett,  are  decisions  by  the  House  of  Lords,  in  point  to 
shew  that  such  an  entry  or  such  a  declaration  would  be  re- 
ceivable in  evidence  on  his  behalf  in  a  suit  by  him  or  his 
representatives.  When  the  case  of  Searle  v.  Lord  Bar- 
ringion  was  mentioned  here,  I  thought  that  the  obli- 
gee had  died  within  twenty  years;  but  on  looking  into 
the  case,  as  reported  in  Brown,  I  see  it  was  the  obli- 
gor. The  only  objection  that  I  ever  heard  made  to  that 
case  is,  that  it  was  supposed  no  extrinsic  evidence  was 
given  of  the  indorsement  being  made  within  twenty  years, 
and  that  was  the  ground  of  the  division  in  the  House 
of  Lords.  Lord  Hardwicke,  in  2  Fezey,  43,  approves  of 
the  case,  assuming  that  the  indorsement  was  made  with- 
in twenty  years;  and  it  is  an  express  authority  that  the 
indorsement  is  evidence  for  the  party,  or  the  represen- 
tatives of  the  party,  making  it,  the  indorsement  being, 
at  the  time  of  making  it,  against  his  interest.  Bosworth 
V.  Cotcheit,  decided  in  the  House  of  Lords,  was  the  case 
of  a  note  and  indorsement,  and  is  in  point.  That  case 
shews  that  the  qualification,  **  if  he  could  be  examined  in 
his  hfetime,"  is  not  a  part  of  the  rule.     For  these  reasons 
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I  am  of  opinion,  that  the  right  and  correct  rule  of  evidence  bscH,  of  Pleas, 
is  as  I  have  stated  it;  and  that  the  declarations  of  a  man     ^   ^^^'  ^ 
against  his  interest,  and  having  no  interest  to  misrepresent,      oleaoow 
and  made  before  the  presumption  of  payment  arises,  are        atkin. 
admissible  in  evidence.     Upon  this  principle  depends  the 
admissibility  of  bailiffs'  and  receivers'  accounts,  which  are 
evidence  of  a  payment  as  charging  the  individual  making 
it.     Warren  v.  GrenviUe  (a),  and  all  the  other  cases,  arc 
bottomed  upon  this  rule. 

Vauohan,  B. — After  the  able  and  elaborate  judgment 
delivered  by  my  brother  Bayley^  I  should  have  forborne 
to  have  given  any  opinion  at  length,  had  we  not  wished  to 
express  our  opinion  upon  principle;  and  I  feel  no  diffi- 
culty in  so  doing.  Searle  v.  Ijord  Barrington  is  the  foun- 
tain from  which  all  other  authorities  upon  this  question 
flow  in  one  uninterrupted  channel.  The  simple  principle 
is,  that  wherever  a  declaration  is  made  against  the  interest 
of  the  party  making  it  at  the  time>  of  a  matter  peculiarly 
within  his  own  knowledge,  and  having  no  motive  to 
misrepresent,  it  is  receivable  in  evidence  against  third 
persons  and  all  the  world.  The  case  is  much  stronger 
where  there  is  reasonable  ground  to  believe  that  the  me- 
morandum was  contemporaneous  with  the  execution  of  the 
bond,  as  here.  It  is  impossible  to  read  this  indorsement 
without  being  satisfied  of  that  being  the  fact.  I  by  no 
means,  however,  rest  my  judgment  on  that  circumstance, 
the  inspection  of  it  was  peculiarly  for  the  jury.  It  was 
argued,  that  the  cases  are  founded  on  Searle  v.  Lord  Bar^ 
ringion,  and  that  that  decision  had  been  always  carped  at. 
But  I  should  have  liked  to  have  been  referred  to  some 
case  where  an  exception  has  been  taken  to  Searle  v.  Lord 
Barrington.  Lord  Chief  Justice  Pratt ^  it  is  true,  disap- 
proved of  it;  but  he  was  the  Judge  who  tried  it  at  Nisi 
Prius.     A  fresh  action  was  brought,  and  tried  before  Lord 

(a)  2  Sir.  U'2d. 
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Eich.  of  Pleas,  Chief  Justicc  iifly/wo/irf,  who  received  the  evidence;  and 
'  ^  a  bill  of  exceptions  having  been  afterwards  tendered,  it 
Gleadow  came  before  the  Court  of  Exchequer  Chamber ,  and  ulti- 
Atkin.  mately  before  the  House  of  Lords,  and  was  there  argued 
before  eight  Judges,  three  of  whom  were  thought  to  be  dis- 
sentient, and  amongst  them  that  able  Judge  Lord  Chief  Ba- 
ron Comyns;  but  I  should  have  been  glad  to  have  known 
the  grounds  of  his  opinion.  It  is  not  unimportant  to  see  how 
this  case  was  dealt  with  recently  after  the  decision  in  the 
House  of  Lords.  A  case  came  on  of  Turnery.  Crisp  {a)^  13 
Geo,  2,  There  the  Chief  Justice  refused  to  let  in  an  indorse- 
ment of  a  receipt  of  part  payment  of  a  bond,  made  after 
the  presumption  of  payment  had  arisen,  saying,  it  differed 
from  Searle  v.  Lord  Barrington,  as  there  the  indorsement 
was  made  before  the  presumption  had  arisen.  That  case 
was,  therefore,  in  perfect  conformity  with  Searle  v.  Lord 
Barrington,  and  recognised  that  decision.  Lord  Hard- 
wide  recognises  the  same  distinction.  The  rule  appears 
to  be,  that  the  instrument  appearing  to  be  made  within  the 
period  may  go  to  the  jury  to  say  if  it  be  really  so  made. 
Fraud  cannot  be  presumed.  Glyn  v.  Bank  of  England  {b) 
recognises  Searle  v.  LordBarringion.  I  consider  the  diclum 
of  Buller,  J.,  in  Outram  v.  More  woody  to  be  very  strong;  he 
says — ''  Evidence  not  upon  oath  is  not  admissible,  except 
in  the  case  of  pedigrees  and  certain  other  excepted  cases, 
or  where  the  declaration  is  evidence  against  the  party  mak- 
ing it"  Then  came  Higham  v.  Ridgway,  in  which  it  has 
been  said,  that  my  brother  Bayley  laid  down  the  rule  with 
this  qualification — **  if  the  party  could  have  been  examined 
in  his  lifetime."  This  is  most  probably  an  error  of  the  re- 
porter's. It  is  not  put  as  a  point  by  him — at  most  it  is 
only  an  additional  reason;  and  the  other  Judges  say  no- 
thing of  the  kind.  In  Doe  v.  Robson  (c),  Lord  EUenbo- 
rough  puts  it  on  this  principle,  that  there  was  a  total  ab- 
sence of  interest  in  the  persons  making  the  entries  to  per- 

(fl)  2  Str.  827.  {h)  2  Ves.  43.  (c)  16  East,  32. 
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yert  the  fact,  and  at  the  same  time  a  competency  in  them  E^ch.  of  puas, 
to  know  it.  And  Mr.  Justice  Bayley  puts  it  thus — "  that  ^  ^^^-  ^ 
if  a  party,  who  has  knowledge  of  the  fact,  make  an  entry  glkadow 
of  it,  whereby  he  charges  himself,  or  discharges  another  at' iv 
upon  whom  he  would  otherwise  have  a  claim,  such  entry  is 
admissible  in  evidence  of  the  fact,  because  it  is  against  his 
own  interest."  So  that  Mr.  Justice  Bayley  there  lays  down 
the  rule  without  the  qualification.  The  case  of  Higham 
V.  Ridgway  came  under  the  consideration  of  the  Master  of 
the  Rolls,  Sir  Thomas  Plomer,  in  Short  v.  Lee  (a),  and  he 
there  comments  on  this  supposed  qualification ;  and,  after 
referring  to  Mr.  Justice  Bayley  s  subsequent  judgment 
in  Doe  v.  Robson,  lays  down  the  rule  without  the  qua- 
lification. No  man  ever  gave  more  elaborate  judgments 
than  Sir  T,  Plomer;  and  he  says — "These  documents 
possess  those  qualifications  which  always  make  the  decla- 
rations of  deceased  persons  evidence,  namely,  that  they 
were  persons  having  a  competent  knowledge,  or  whose 
duty  it  was  to  know,  having  no  motive  to  make  a  false  re- 
presentation^ and  their  written  declarations  being  directly 
at  variance  with  their  own  interests.  Such  declarations 
are  universally  evidence  T  and  Roe  y.  Rawlings  is  there 
referred  to.  I  do  not  understand  my  brother  Bayley  as 
laying  down  a  rule  in  Higham  v.  Ridgtoay,  but  merely  as 
relying  on  the  additional  circumstance,  that,  if  alive,  the 
party  might  have  been  examined  as  a  witness;  but  that 
was  never  intended  to  be  insisted  on  as  an  essential  ingre- 
dient. These  cases  came  before  the  consideration  of  the 
Court  again  in  Middleton  v.  Melton  (6) ;  and  Mr.  Justice 
Bayley  there  never  adverts  to  this  qualification ;  and  Mr. 
Justice  Parke  there  says — **  The  question  is,  whether  en- 
tries in  a  private  book,  acknowledging  that  he  had  receiv- 
ed certain  sums  of  money,  are,  after  the  death  of  the  party 
who  made  them,  admissible  evidence  against  third  persons 
to  prove  the  fact  of  the  receipt  of  the  money.     This  case 

(«)  2  Jac.  &  Walk.  489.  (6)  10  B.  &  C.  327,  328. 
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Exch.  of  Pleas,  falls  within  the  exception  necessarily  engrafted  on  the  ge- 
neral rule,  which  requires  testimony  on  oath,  viz.  that  an 
admission  of  a  fact  made  by  a  deceased  person,  which  is 
against  the  interest  of  the  party  making  it  at  the  time,  is 
evidence  of  that  fact  as  between  third  persons ;"  and  he 
further  adds — *'  But  I  think  those  decisions  may  be  sup- 
ported on  the  general  principle,  that  an  entry  made  by  a 
party  cognizant  of  a  fact,  and  having  no  interest  to  make 
a  false  entry,  whereby  he  charges  himself  with  the  receipt 
of  a  sum  of  money,  is  evidence  of  the  fact  of  the  receipt  of 
such  money."  I  do  not  find  then,  from  the  cases,  that 
Searle  v.  Lord  Barrington  has  been  discountenanced  by 
the  profession,  or  that  it  is  not  deserving  of  attention,  nor 
why  it  should  be  looked  upon  with  suspicion.  Nor  does 
Lord  Tenterdens  act  affect  the  question.  It  does  not  ap- 
ply at  all  to  bonds.  That  act  followed,  probably,  in  conse- 
quence of  Bosworth  v.  Cotchett,  I  was  of  counsel  in  that 
case;  and  it  was  contended,  that  unless  evidence  was  given, 
extrinsic  of  the  note,  to  shew  when  the  indorsements  were 
made,  they  could  not  be  received  in  evidence.  It  does 
appear  to  me  a  plain  and  simple  proposition^  that  where 
a  party  who  has  no  motive  to  misrepresent,  and  who  is 
peculiarly  cognizant  of  the  fact,  makes  a  declaration  against 
his  interest  at  the  time  of  making  it,  such  declaration  is  re- 
ceivable in  evidence.  I  do  not  proceed  on  the  appearance  of 
the  bond.  But  can  any  one  say,  on  looking  at  it,  and  at  Py- 
bus's  evidence,  that  it  was  not  a  contemporaneous  act?  It 
is  a  strong  circumstance  with  me,  that  this  indorsement 
was  made  in  the  performance  of  a  duty,  and  I  think  it  is 
entitled  to  great  weight;  but,  as  I  said  before,  I  do  not 
found  myself  on  that ;  I  wish  to  give  my  decision  on  ge- 
neral principles. 

BoLLAND,  B. — I  was  not  present  during  the  whole  of 
the  argument,  and,  therefore,  shall  not  give  any  opinion. 

GuRNEY,  B. — If  I  were  to  go  over  the  cases,  I  should 
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only  repeat  what  has  already  fallen  frotu  the  Court.     I  Exek.  of  Pleas, 

can  only  say  that  I  entirely  concur.     The  rule  is  well  ^  '  ^ 

summed  up  in  1  PhiUipps  on  Evidence,  255.     The  present  Glbadow 

case  falls  within  every  branch  of  it.  Atkin. 

Rule  discharged. 


Parks  v.  Edge. 

Assumpsit  on  a  bUl  of  exchange,  by  the  indorsee  Where,  in  a  de- 

against  the  indorser.     The  declaration  stated  that  one  bill  of  exchange, 

Samuel  Souihgate,  on  &c.,  at  &c.,  made  his  bill  of  exchange  IhJJYhc^bufwas 

in  writing,  and  directed  the  same  to  one  John  Harvard,  ^•'•'^n  by  s.  5., 

,  ,  payable  to  his 

and  thereby  required  the  said  John  Harvard  to  pay  to  his  order,  and  the 
orcter69/.  10*.  Ic/.,  thirty  months  after  the  date  thereof,  ^^Jdine^^' 
which  period  had  then  elapsed ;  and  that  the  said  Samuel  ^y"*^^^^  J^r 
Southgate  then  and  there  indorsed  the  said  bill  to  the  said  ofT.E.:^Heid, 
defendant,  and  the  said  defendant  then  and  there  indors-  had  rightly  ti- 
ed the  same  to  the  plaintiff;  and  that  the  said  John  Har-  e^tion  *inau" 
vard  did  not  pay  the  said  bill,  although  the  same  was  pre-  lowing  the  re- 

,  ,  cord  to  be 

sented  to  him  on  the  day  when  it  became  due;  of  all  which  amended  under 
the  defendant  then  and  there  had  due  notice.  ^wwi— 

At  the  trial,  before  Bolland,  B.,  at  the  London  Sittings  Whether  the 

^  Court  in  banc 

after  last  Michaelmas  Term,  the  bill  when  produced  in  has  any  right  to 

.  ,  ^1,  revise  the  opin- 

evidence  was  as  follows :  ion  of  the  Judge 

"  59/.  105.  Id.  London,  March  25,  1828.  ?,! dirwiing^uch 

Thirty  months  after  date,  pay  to  the  order  of  Mr.  ^j^lH^^"^^, 
nomas  Edge,  fifty -nine  pounds  ten  shillings  and  Id.,  va- 
lue received. 


-not. 
In  a  declara- 
tion by  indorsee 
of  a  bill  against 
indorser,  it  b 
not  necessary  to 
allege  a  special 
acceptance  at  a 
particular  place, 
or  a  presentment 
at  such  place. 

It  is  sufficient 
to  state  a  general 
presentment  to 
the  drawee, 

without  stating  any  acceptance,  and  to  prove  the  presentment  at  the  particular  place  pointed  out  by 

the  acceptance. 


To  Mr.  John  Harvard,  &c., 

"  Accepted, 

Payable  at  8,  Cloak 

Lane,  Cheapside. 

John  Harvard.'* 


Samuel  Souihgaie." 

Indorsed. 
"  Thomas  Edge. 
Henry  Parks.*' 
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has  been,  that  these  cases  have  been  quoted  as  prece-  Eick,  of  Pisas, 
dents,  and  great  laxity  has  been   introduced  into  prac-     ^     ^      ^ 
tice."    The  discretion  of  the  Judge  is  confined,  within        Parks 
the  terms  of  the  act,  to  clerical  errors,  and  ought  not  to         edoe. 
have  been  exercised  here.    In  Webb  v.  Hill{a)^  Lord  Ten- 
ierden  says,  ^'  This  is  nothing  like  a  mere  mistake  in  set- 
ting out  a  written  instrument;   it  is  the  allegation  of  matter 
totally  difierent  from  that  offered  in  evidence."     Here,  the 
allegation  and  proof  are  substantially  different.     [^Bayley^ 
B.— So  it  would  be  in  every  variance  where  an  amendment 
was  required.]     But  this  is  a  substantial  variance  in  the 
substance  and  not  in  the  form  merely.     [Bat/let/^  B. — The 
defendant  knew  whether  he  had  indorsed  more  than  one 
bill  of  that  date  and  amount.]     It  is  submitted  that  the 
real  cause  of  action  is  not  shewn  on  the  face  of  this  decla- 
ration. 

Secondly — This  bill  is  accepted  payable  at  No.  8,  Cloak 
Lane,  Cheapside;  but  in  this  declaration  there  is  no  alle- 
gation that  it  was  so  accepted,  nor  is  it  alleged  in  the  de- 
claration that  any  presentment  was  made  at  that  place. 
In  Gibb  v.  Mather  (A),  which  was  an  action  brought  by  the 
indorsee  against  the  drawers  of  a  bill  of  exchange,  the  ac- 
ceptance was  as  follows: — ''Accepted,  at  Messrs.  Jones^ 
Lloyd  %Co.^  Bankers,  London.^*  At  the  trial  it  was  objected^ 
that  the  plaintiff,  in  order  to  charge  the  drawers,  ought  to 
prove  a  presentment  of  the  bill  at  the  bankers'  mentioned 
in  the  acceptance;  but  Mr.  Justice  Parker  who  tried  the 
cause,  overruled  the  objection,  and  directed  the  jury  that 
such  proof  was  unnecessary.  A  bill  of  exceptions  having 
been  tendered,  the  question  was  argued  before  the  Exche* 
quer  Chamber ^  and  the  Court  was  of  opinion,  that,  notwith- 
standing the  1  &  S  GeoAf  c.78,  s.l,  in  order  to  charge  the 
drawer,  a  presentment  of  the  bill  at  the  bankers*  was  re- 
quisite.    And  Tindal,  C.  J.,  in  delivering  the  judgment  of 

(a)  1  M.  &  M.  255.  (b)  2  Cr.  &  Jcr.  254. 

VOL.  I.  O  6 
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Exch,  of  Pleat,  the  Court,  observed,  that  *'  the  doubt  which  had  been  form- 
^  ^^^'  ^  ed  (a)  was  confined  to  the  case  where  the  question  arose 
Parks  between  the  holder  and  the  acceptor.  In  cases  between  the 
Edge  indorsee  and  the  drawer,  upon  a  special  acceptance  by  the 
drawee,  no  doubt  appeared  to  have  existed  but  that  a  pre- 
sentment at  the  place  specially  designated  in  the  accep- 
tance was  necessary  to  make  the  drawer  liable  upon  the  dis- 
honor of  the  bill  by  the  acceptor/'  [Bayley^  B. — Was  it 
proved  in  this  case  ?  ^  The  allegation  does  not  signify.  You 
are  not  bound  to  state  the  acceptance,  but  only  to  prove  such 
a  presentment  as  the  real  acceptance  required.  In  Gibb  v. 
Mather^  no  presentment  at  the  particular  place  was  proved. 
In  the  ordinary  action,  you  state  that  the  bill  was  duly 
presented  to  J,  S,  You  are  not  bound  to  state  the  place 
where  it  was  presented.]  It  is  submitted,  that  this,  as 
against  the  indorser,  is  a  special  acceptance;  and,  there- 
fore, that  it  was  necessary  to  allege  and  prove  a  present- 
ment at  the  particular  place,  to  make  the  indorser  liable. 

Bayley,  B. — The  9  Geo  A,  c,  15,  provides,  that  it 
shall  be  lawful  for  any  Judge  sitting  at  Nisi  Prius,  and 
any  Court  of  oyer  and  terminer,  &c.,  if  such  Court  or 
Judge  shall  see  fit  so  to  do,  to  cause  the  record  in  which 
any  trial  shall  be  pending  before  any  such  Judge  or  Court 
in  any  civil  action,  &c,,  when  any  variance  shall  appear 
between  any  matter  in  writing  or  in  print  produced  in  evi- 
dence and  the  recital  or  setting  forth  thereof  upon  the  re- 
cord whereon  the  trial  is  pending,  to  be  forthwith  amend- 
ed in  such  particular  by  some  officer  of  the  Court,  on  pay- 
ment of  such  costs  (if  any)  to  the  other  party,  as  such 
Judge  or  Court  shall  think  reasonable;*'  that,  therefore, 
gives  a  discretionary  power  to  the  Judge  at  NiH  Prius. 
In  this  case  an  action  is  brought  on  a  bill  of  exchange, 
which  was  indorsed  by  the  defendant  to  the  plaintiff*. 

(a)  t.  e.  before  the  pasnng  of  the  1  &  2  Geo.  4,  c.  7B* 
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That  bill  is  misdescribed  in  the  declaration :  it  is  a  bill  Ezch,  of  PUa», 

1833. 
pays^ble  to  the  order  of  Edge;  but,  in  the  declaration,  it 

is  described  as  a  bill  payable  to  the  order  of  Southgaie; 
stiU,  Edge,  in  point  of  fact,  is  the  person  who  indorses  the 
^aipe  bill  to  the  plaintiff.  The  question  is,  whether  the 
Judge  exercised  a  sound  discretion  in  directing  an  amend- 
ment so  as  to  make  the  statement  agree  with  the  fact,  consis- 
tftotly  with  the  justice  of  the  case.  I  entertain  great  doubt, 
whether  it  is  not  exclusively  for  the  discretion  of  the  Judge ; 
^ad,  at  present,  I  am  of  opinion,  that  it  is  not  competent  for 
this  Coiirt  to  revise  the  discretion  of  the  Judge.  But,  con- 
ceding that  we  should  be  warranted  in  so  doing,  in  my  opin- 
ion the  discretion  was  here  rightly  and  properly  exercised. 
No  doujbt  there  was  a  bill  of  exchange  which  correspond- 
ed in  date,  in  amount,  and  in  the  name  of  the  drawer, 
and  whjch  was  indorsed  by  the  defendant  to  the  plaintiff. 
If  there  had  been  two  bills  of  the  same  date  and  amount, 
and  corresponding  in  the  name  of  the  drawer,  and  indors- 
ed by  the  defendant,  he  might  have  proved  that,  in  oppo- 
sitbn  to  the  amendment ;  and,  upon  such  proof,  I,  sitting  at 
Nisi  Priut,  should  have  said,  this  is  a  case  in  which  two  bills 
were  indorsed  by  the  defendant  to  the  plaintiff,  and  the  ac- 
ti<m  is  brought  on  the  other  bill,  and  I  should  have  refus- 
ed the  amendment;  but,  as  there  is  here  no  such  sugges- 
tion, and  it  is  palpable  that  this  was  a  mistake  only,  which 
does  not  interfere  with  the  justice  of  the  case,  I  think  the 
discretion  was  properly  exercised.  The  case  otJelfy.  Oriel 
was  a  decision  of  Lord  Tenterden'9  at  Nisi  Prius,  and 
was  a  very  different  case  from  this.  There  the  bill  was  de- 
scribed on  the  face  of  the  declaration  as  accepted  payable 
at  Sir  Jame$  Esdaile's  %  Co.,  Bankers,  London,  or  at  No. 
18,  Poland  Street,  Oxford  Street;  when,  in  point  of  fact, 
the  bill,  as  originally  accepted,  was  accepted  payable  at  Sir 
James  Esdaile's  ^  Co.,  Bankers,  London,  and  the  other 
part  had  been  added  subsequently^  and  not  by  the  accep- 
tor.   This  was  a  very  material  difference,  as  that  altera- 
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Ejcch,  of  PUas,  tion  might  have  been  the  subject  of  a  criminal  prosecution; 
and  I  cannot  say,  that,  where  there  is  an  alteration  which 
would  have  amounted  to  forgery,  the  Judge  did  wrong  in 
refusing  to  allow  the  amendment.  Then,  as  to  the  objec- 
tion^ that  it  was  incumbent  on  the  plaintiff  to  allege  in  his 
declaration  a  presentment  at  the  particular  place,  No.  8, 
Chak  Lane — the  plaintiff  is  bound  to  prove  a  present- 
ment, but  the  manner  and  place  of  presentment  are  mat- 
ter of  evidence.  It  is  not  necessary  to  state  an  acceptance, 
whether  general  or  at  a  particular  place,  against  any  party 
except  the  acceptor;  and,  therefore,  a  plaintiff  who  de- 
clares without  stating  an  acceptance  by  the  drawee,  cannot 
be  bound  to  state  on  the  record  such  a  presentment  as  the 
real  acceptance  requires.  It  is  merely  matter  of  evidence, 
and  the  proof  of  the  presentment  at  the  particular  place 
pointed  out  by  the  drawee  is  evidence  of  the  general  pre- 
sentment alleged  in  the  declaration.  I  think  that  on  both 
points  this  rule  ought  to  be  refused. 

Vauohan^  B. — I  avoid  giving  any  decided  opinion  as  to 
the  jurisdiction  of  this  Court  to  revise  the  opinion  of  the 
Judge  at  Nisi  Prius,  but  it  appears  to  me  a  question 
purely  in  the  discretion  of  the  Judge.  This  is  a  very  sa- 
lutary act  of  Parliament  In  this  instance,  the  discretion 
appears  to  me  to  have  been  properly  exercised.  On  the 
other  point,  I  agree  with  my  learned  Brother. 

Boll  AND,  B. — I  continue  of  the  same  opinion  as  at  the 
trial.  Jelfv.  Oriel  is  distinguishable,  for  the  reasons  which 
have  been  given.  It  was  not  suggested  that  there  was  any 
other  bill,  and  I  therefore  thought,  that,  in  allowing  this 
amendment,  I  was  only  fiirthering  the  justice  of  the  case. 
The  objection  that  there  ought  to  have  been  an  allegation 
of  a  presentment  at  the  place  named  in  the  acceptance  was 
not  much  pressed.  It  was  not  necessary  that  there  should 
be  an  allegation  that  the  bill  was  accepted  payable  at 
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8,  Cloak  Lane,  or  that  it  was  presented  there.     The  bill  ^'''\^^''*' 
was  proved  to  have  been  presented  at  the  place. 

GuRNEY,  B.,  concurred. 

Rule  refused. 


Forbes  r.  Grkoory  and  Others. 

t/ASE  for  libel.     The   declaration   contained    sixteen  somgofmany 
counts.      All   the  defendants,   excepting  three,  pleaded  defendinu  de- 

*         ,  murred  to  ioinc 

the  general  issue  to  the  whole  declaration;  two  of  them  counts  of  a  de- 
demurred  jointly  to  the  fifth  and  eleventh  counts,  and  pielB^dcTnoT 
pleaded  not  cuilty  to  the  remainder  of  the  declaration;  g«nty  to  therc- 

*r  o        J  '   mainder;  and 

and  another  defendant  demurred  separately  to  the  same  the  rest  of  the 
counts,  and  pleaded  not  guilty  to  the  remainder  of  the  de-  pleaded  not 

rkration  ^**'y  to  the 

ciaranon.  ^,,^1^  .—Held, 

In  the  course  of  this  term,  the  demurrer  came  on  to  be  that  the  defen- 
dants who  de- 
argued,  when  the  Court  gave  judgment  for  the  defendants,  murred,  could 

The  attorney  for  the  three  defendants,  then  gave  two  u*iningjudg.' 

separate  rules  for  judgment  upon  the  demurrer,  and  serv-  J!JJ"uJ"n**j'5,e 

ed  two  separate  bills  of  costs  on  the  judgments  of  demurrer,  demurrer,  tax 

. ,,    ,  .  ^         .  their  costs  upon 

With  two  separate  notices  of  taxing  costs.  that  judgment 

Mansel  moved  for  a  rule  to  shew  cause  why  the  notices 
of  taxing  costs  should  not  be  set  aside,  and  all  proceedings 
thereon  stayed.  He  cited  Astley  v.  Young  (a),  and  Par- 
ion  v.  Stanning  (&),  as  proving,  that,  where  an  issue  as  to 
part  only  of  the  plaintiff's  demand,  either  in  law  or  in  fact, 
is  found  for  the  defendant,  he  is  not,  upon  such  finding, 
entitled  to  costs.  In  the  present  case,  the  plaintiff  might 
succeed  on  the  trial  against  all  the  defendants  upon  the 
other  parts  of  the  record,  or  against  the  defendants  who 
had  not  demurred  upon  the  whole  record,  as  the  part  de- 

(fl)  2  Burr.  1232.  {b)  6  East,  261. 
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Exeh,  of  Pleas,  iiiurred  to  might  be  good  after  verdict;  at  all  evetits,  the 

^    defendant  was  premature  in  attempting  to  tax  his  costs  at 

Forbes       present,  as  the  rule  of  Hilary  Term,  2  WiU.  4  (a)  only  en- 

Greqory.     ables  the  defendant  to  deduct  costs  of  issues  found  for 

him  out  of  the  plaintiff's  costs  {b). 

The  Court,  after  taking  time  to  consider,  granted  the 
rule ;  against  which — 

Hutchinson  shewed  cause,  but  the  Court  made  the— 

Rule  absolute* 

{a)  R.  74.  No  costs  shall  be  al-  {h)  It  was  also  suggested,  thai 

lowed,  on  taxation,  to  a  plaintiff,  the  8  &  9  WiU,  3,  c.  11,  does  not 

upon  any  counts  or  issues  upon  appply  to  actions  on  the  case, 

which  he  has  not  succeeded;  and  That  is  true  as  to  the  first  section, 

the  costs  of  all  issues  found  for  but  not  as  to  the  second,  which  i4 

the  defendant  shall  be  deducted  the  section  in  question, 
from  the  plaintiff's  costs. 


LiMLEY  and  Others  r.  Clarkson. 
An  agreement    ASSUMPSIT  on  an  agreement  by  the  therein-named 

to  pay  rateably  ^  ^  ®  •' 

and  proportion-  committcc  against  One  of  the  Subscribers.  The  agreement, 
^oHunms'of  after  reciting  that  Sir  William  Pilkington  and  others, 
Zbs%M^^^L  owners  of  the  Wakefield  soke  mills,  together  with  their 
and  set  opposite  lessees,  wcrc  about  to  file  a  bill  or  bills  in  the  duchy  court 

to  our  respective 

namM,  was  sign-  of  Lancaster g  or  commencmg  one  or  more  action  or  ac- 
dan/and  nearly  ^^ous,  suit  or  suits,  against  somc  ouc  Or  morc  of  the  resiants, 
two  hundred      tenants,  or  inhabitants  of  and  within  the  township  of  Aber^ 

other  persons,  '  *        ,        . 

who  wrote  in      thorpe  with  Thorncs,  in  the  county  of  York^  for  having  m 

figures  the  sums 

subscribed  by 

them  opposite  their  names,  these  sums  being,  with  a  lew  exceptions,  guineas.    The  words  of  the 

agreement,  including  the  signatures  and  sums  as  &r  as  the  defendant's  inclusively,  amounted  to 

less  than  1080 ;   and  the  words  of  the  agreement,  with  all  the  signatures  without  the  sums, 

amounted  to  less  than  1080  words;  but  including  the  signatures,  the  words  amounted  to  more  thaa 

lOHOi— Hetd,  that  a  single  U  stamp  was  insufficient. 
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his  possession  and  making  use  of  one  or  more  mill  or  mills^  Exek.  cf  PUa§^ 
engine  or  engines,  for  the  purpose  of  grinding  com,  graini 
and  malt,  used  and  consumed  in  their  dwelling-houses,  or 
for  haying  used  and  consumed  m  their  said  dwelling-houses 
com,grain^  or  malt,  not  ground  at  the  said  soke  mills;  and 
also  reciting  that  the  said  resiants,  tenants,  and  inhabi- 
tants had  a  right  to  keep  in  their  possession  and  make  use 
of  any  engine  or  mill  for  the  purpose  of  grinding  com,  &c. 
for  sale,  or  to  be  consumed  in  their  dwelling-houses.  Now, 
they  whose  names  were  thereunto  subscribed,  being  seve- 
rally inhabitants,  resiants,  or  owners  of  estates  of  and  with- 
in the  township  of  Aberthorpe  and  Thames  aforesaid,  in 
order  to  resist  the  claim  of  the  said  Sir  William  Pilking- 
ton  and  others,  their  lessees,  did  thereby  nominate  and  ap- 
point David  Lirdey  and  others  therein  named,  to  be  a 
committee  to  defend,  conduct,  and  manage  any  suit  or  ac- 
tion, &c.,  that  should  be  brought  as  before  mentioned;  and 
they,  the  said  subscribers,  did  thereby,  for  themselves  se- 
verally and  respectively,  and  for  their  several  and  respec- 
tive executors,  &c.,  promise  and  agree  to  and  with  the  said 
committee,  their  executors  and  administrators,  that  they 
and  each  of  them,  and  their  and  each  of  their  several  and 
respective  heirs,  executors,  &c.,  should  and  would  from 
time  to  timci  when  thereunto  requested  by  the  said  com# 
mittee,  pay  to  them  on  demand  their  several  and  respec- 
tive shares,  parts,  and  proportions  of  all  bills  for  fees, 
costs,  charges,  damages,  and  expenses  which  should  or 
might  be  by  them  incurred,  or  which  they  might  bear,  payi 
or  sustain,  &c.,  for  or  on  account  of  defending  any  such 
suits  as  aforesaid,  or  anything  relating  thereto  until  the 
final  determination  thereof,  '*  raieably  and  proportionably 
according  to  the  sums  of  money  severally  subscribed  by  us 
and  set  opposite  to  our  respective  names.''  And  they  there- 
by authorized  and  empowered  the  said  committee,  or  the 
major  part  of  them,  to  demand,  collect,  sue  for,  and  receive 
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^^^\^^^^**  the  same  accordingly.  This  agreement  was  signed  by  the 
inhabitants,  resiants,  and  owners,  to  the  number  of  nearly 
two  hundred,  with  different  sums  in  figures  opposite  their 
names. 

At  the  trial  before  Parke,  J;  at  the  last  summer  assizes 
for  the  county  of  York,  the  agreement  was  produced  in 
evidence,  stamped  with  a  1  /.  stamp,  upon  which  it  was  ob- 
jected that  it  ought  to  have  been  a  1/.  15^.  stamp,  as  the 
agreement  with  the  signatures  and  sums  contained  more 
than  1080  words.  The  learned  Judge  overruled  the  ob- 
jection, and  the  plaintiffs  had  a  verdict,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  on  the  above  and  se- 
veral other  grounds,  which  it  became  unnecessary  for  the 
Court  to  decide  upon. 

«/bii^^,Serjt.y  obtained  a  rule  accordingly,against  which — 

Alexander  and  Wightman  now  shewed  cause. — The  ob- 
jection here  is^  that  a  stamp  of  ^s.  was  not  sufficient.  The 
55  Geo.  3,  c.  148,  directs,  (schedule,  part  1),  that,  where 
any  agreement  shall  not  contain  more  than  1080  words, 
(being  fifteen  common  law  folios),  the  stamp  shall  be  1/./ 
and,  where  the  same  shall  contain  more  than  1080  words, 
1/.  15^.  In  this  case,  such  part  of  the  agreement  as,  it  is 
submitted,  it  was  necessary  to  give  in  evidence,  was  less 
than  that  number  of  words.  The  agreement,  including 
the  first  signature,  contained  only  nine  folios,  and  in- 
cluding all  the  signatures  as  far  as  the  defendant's  in- 
clusive, and  every  sum  set  down  as  far  as  the  defen- 
dant's signature,  it  only  contained  twelve  folios  and  thirty- 
three  words;  and  it  is  submitted  that  is  sufficient  [^Bay- 
ley,  B. — Must  you  not  take  into  account  all  the  signa- 
tures in  order  to  settle  the  proportions  to  be  paid?]  The 
question  is,  whether  the  agreement  was  valid  when  sign- 
ed by  the  present  defendant.     At  the  time  the  agree- 
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ment  was  so  signed,  it  was  a  perfectly  good  and  valid  in-  Ejeeh,  of  PUas, 

strument;  and  it  is  difficult  to  see  how,  by  any  act  not  done 

by  the  party  signing,  it  can  be  rendered  invalid.     [Bay* 

ley 9  B. — You  must  look  to  all  the  names  and  all  the  sums 

to  see  the  amount  for  which  each  of  the  parties  is  liable.] 

The  only  signature  proved  at  the  trial  was  the  defendant's. 

Bayley,  B. — Ought  you  not  to  have  proved  all,  as  by 
the  agreement  you  were  only  liable  to  pay  an  aliquot  pro- 
portion. I  cannot  ascertain  the  amount  of  your  aliquot 
proportions  without  reading  all  the  signatures.  Then^  are 
not  the  signatures  from  first  to  last  to  be  read,  in  order 
to  see  how  much  you  ought  to  be  called  upon  to  pay  ? 
The  difficulty  is,  you  must  refer  to  the  sums  to  see  what 
is  due  from  the  defendant. 

The  other  Barons  concurred,  and  the — 

Rule  for  a  nonsuit  was  made  absolute. 


Barlow  t?.  Ruodrs  and  Another. 

X  HIS  was  an  action  of  trespass  for  breaking  and  enter-  The  words 
ing  the  plaintiff's  close,  and  pulling  down  his  wall,  at  fFe-  **  "^^^^  ""  7"^"' 

.  ^  I-  o  f  Ihereto  belong- 

therby,  m  Yorkshire.  The  defendants  pleaded  several  »n«t  or  in  any- 
special  pleas,  of  which  only  the  third  and  seventh  were  iTg/'Yn'l'Mn* 
relied  upon  at  the  trial.  The  third  plea  justified  the  tres-  Totp^iSI'r'way 
passes,  under  a  claim  of  a  right  of  way  over  the  locus  in  quo,  "**^  *^*^**y  *P* 

J  rtx\»/.-»%  -i»  purtenant,  un- 

under  a  grant  from  the  Duke  of  Devonshire^  when  owner  less  the  parties 

appear  to  have 
intended  to  use 
those  words  in  a 
sense  larger  than  their  ordinary  legal  sense. 
Q«^tf— Whether  such  intention  can  be  collected  from  any  thing  dchor$  the  deed,  as,  from  a 
plan  of  the  premises  marked  on  particulars  of  sale  referred  to  in  the  deed.     SembU—^ou 
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Exeh.  of  Pkat,  in  fee. 
1833. 


The  seventh  plea  claimed  a  right  of  way  of  ne- 
cessity.    The  replications  traversed  these  rights. 

It  appeared  upon  the  trial  before  BoUand,  B.^  at  the 
last  Summer  Assizes  for  the  county  of  York,  that  the 
Duke  of  Devonshire f  being  the  owner  in  fee  of  the  town 
of  Wetherby^  put  it  up  to  sale  by  auction>  in  lots,  in  Oc- 
tober^ 1824.  At  that  sale,  a  Mrs.  Dawson^  under  whom 
the  defendants  claimed,  became  the  purchaser  of  the  Blue 
Anchor  public-house  and  back  premises,  being  lot  24; 
and  the  plaintiff  became  the  purchaser  of  lot  20,  con- 
sisting of  a  dwelling-house  fronting  the  street,  with  a 
yard,  back  premises,  and  garden  behind.  In  lithographed 
plans  exhibited  at  the  sale,  the  gateway  between  the  two 
properties  towards  the  street,  and  over  which  the  right  of 
way  in  question  was  claimed,  was  excluded  from  both  lots 
by  strong  black  lines,  as  in  the  subjoined  plan : 


w. 
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The  Duke  conveyed  the  Blue  Anchor  to  Mrs.  DaW'  Exeh.  rf  PUat, 
$on  in  fee^  by  indentures  of  lease  and  release^  dated 
the  ISth  and  13th  Jpril,  1866,  together  with  "all  ways, 
roads,  rights  of  road^  paths,  passages,  &c.,  to  the  said 
hereby  couTeyed  premises,  or  any  part  thereof,  belong- 
ing, or  in  anyvAse  appertaining.^'  This  conveyatice  was 
regbtered  the  S8th  June,  i8S5.  By  indentures  of  lease 
and  release  of  the  25th  and  S6th  May,  1825,  the  Duke 
conveyed  to  the  plaintiff  in  fee,  the  messuage,  yard, 
garden,  &c.,  forming  lot  20,  and  also  the  gateway  in 
question,  by  the  description  of  "  the  road  and  gateway, 
and  the  ground  and  soil  thereof,  at  the  south  end  of 
the  messuage,  excluding  all  other  persons  from  every 
right  whatsoever  in,  to,  or  over  the  same  road,  gateway, 
and  ground,  and  every  part  thereof."  This  conveyance 
was  registered  the  16th  January,  1826.  It  further  ap- 
peared at  the  trial,  that  Mrs.  Dawson,  at  the  time  of  the 
sale  and  conveyance,  was  tenant  to  the  Duke  of  the  whole 
of  lot  24;  that  a  part  of  that  lot,  at  the  north-east  comer 
of  the  Blue  Anchor,  next  to  the  gateway  (which  at  that 
time  was  used  by  Mrs.  Dawson  as  a  kitchen  to  the  Blue 
Anchor,  Mrs.  Dawson  having  made  an  internal  communi- 
cation between  them  when  she  became  occupier  of  the 
whole),  had  been  formerly  occupied  by  an  under-tenant  as 
a  cottage  and  distinct  tenement;  and  that  such  separate 
occupation  was  put  an  end  to  in  1818  or  1819,  under  a 
general  order  from  the  Duke  against  under-tenancies. 
The  gable  end  of  the  Blue  Anchor  had  no  door  or  window 
into  the  gateway,  but  the  cottage  or  kitchen  had  a  door 
into  the  gateway,  and  the  tenants  used  the  road  from  that 
door  down  the  gateway  into  the  street,  particularly  while 
that  part,  of  the  property  was  occupied  as  a  separate  tene- 
ment>  the  gateway  being  then  the  only  way  to  it.  There 
was  also  an  ash^hole  behind  the  cottage  or  kitchen;  and 
the  tenants  of  the  Blue  Anchor,  and  of  the  cottage,  while 
it  was  a  distinct  tenement,  used  the  gateway  as  a  road  to 
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£^cA-  ti.^^'^'  ^^  a*h-bole  foi  the  purpose  of  depositing  their  ashes,  bot 
^  nothing  separted  the  ash-hole  from  the  rest  of  the  yard 

Barlow  behind  the  Blue  Anchor.  The  plaintiflTs  counsel  objected 
Ruoi/Es.  to  the  plans  being  receired  in  evidence  to  explain  the  con- 
re}  ances;  but  the  learned  Judge  admitted  them,  subject 
to  the  objection.  He  was  of  opinion  that  the  defendants 
had  failed  in  proving  a  right  of  way  by  an  implied  grant,  or 
of  necessity ;  and  the  jury,  under  his  direction,  found  a  ver- 
dict for  the  plaintiff. 

Pollock^  in  (he  course  of  last  term,  obtained  a  rule  for  a 
new  trial,  against  which — 

Coltman  and  TomUnson  now  shewed  cause. — The  right 
of  way,  by  necessity,  is  out  of  the  question,  as  the  defen- 
dants' premises  abut  upon  the  street.  Then,  the  only 
question  b,  whether  the  way  claimed  can  pass  under  the 
general  words  in  the  deed  '  belonging  or  in  anywise  ap- 
pertaining.* All  the  authorities  shew  that  these  words 
can  only  pass  easements  which  are  strictly  appurtenant, 
and  do  not  extend  to  pass  a  way  which  may  have  been 
used,  but  is  not,  in  point  of  law,  appurtenant.  If  it  had 
been  intended  that  all  ways  ever  used  with  the  premises 
should  pass,  the  conveyancer  would  have  inserted  the  words 
"  or  therewith  used  and  enjoyed."  In  Grymes  v.  Pea- 
cock  (a),  a  house  and  land  were  granted  for  a  term  of  years, 
with  all  commons  appurtenant  to  the  said  messuage  and 
land;  and  it  was  held,  that  a  right  of  common,  which  had 
been  used  in  the  waste  of  the  owner,  did  not  pass;  and 
Flemmingf  C.  J.,  said — "  If  it  had  been  laid  with  all  com- 
mons, profits,  and  used,  occupied,  and  enjoyed  with  the 
tenement,  this  had  been  good."  In  Saundeys  v.  Oliff{b), 
the  same  distinction  was  taken,  and  it  was  decided  that  a 
right  of  common  which  was  extinct  (by  unity  of  posses- 

(fl)  1  Bulstrode,  1?.  {b)  Moore,  467. 
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sion{a) )  could  not  pass  by  the  words  "  de  common  appur-  E^tch.  qf  PUas, 
tenant  et  spectant  al  messuage,  mes  tons  commons  usual-  ^ 

ment  occupies  ove  le  messuage  voiloit  aver  passe  autiel  Barlow 
common***  So,  in  Bradshaw  ▼.  Eyre  (6),  a  common  had  Rhodes. 
been  extinguished  by  unity  of  possession;  and  the  land 
to  which  &c.,  was  then  demised,  with  all  commons,  profits, 
and  commodities  thereto  appertaining,  vel  occupat.  vel 
usiiat.  cum  prcedicto  messuagio;  and  the  question  was^ 
whether  the  common  was  revived,  or  whether  it  may  not 
enure  as  a  new  grant  of  common  for  so  many  years.  It 
was  held  clearly  that  the  common  was  extinguished  by 
unity  of  possession,  it  being  common  appurtenant,  and 
could  not  be  revived  again.  But  it  was  also  held,  that, 
by  the  words  of  the  lease  *  of  all  commons,  &c.  occupied  or 
used  therewith  &c.,'  it  is  a  good  grant  of  a  new  common. 
So,  in  Worledg  v.  Kingswel  (c),  the  grant  was  communis 
arum  quarumcunque  dicto  messuagio  spectant.  sive  in  ali' 
quo  modo  pertinent,  vel  cum  eodem  messuagio  dimisso  usitat. , 
and  it  was  held  a  new  .grant  of  tlie  common.  fVhalleyy. 
Thompson  (d)  and  Clements  v.  Lambard  {e)  are  also  au- 
thorities in  point.  In  Harding  v.  Wilson  (f)  it  was  said, 
by  Holroyd,  J.  — "  Again,  the  under-lease  describes  the 
ground  demised,  and  the  ways  granted,  by  the  words, 
'  all  ways  thereunto  appertaining.'  The  road  in  question 
being  over  the  soil  of  the  original  lessor  would  not  pass 
by  those  words.  Leases  usually  contain  the  words  here^ 
to/ore  used,  by  which  such  a  way  would  pass."  In  Kooys- 
tra  V.  Lucas  (g),  the  way  passed  by  the  words  therewith 


(a)  Used  here,  and  frequently,  learned  Baron  in  Canham  v.  Fisk, 

for  unity  of  ownership.  "  Unity  2  C.  &  J.  126. 
of  possession  is  generally  an  in-         (h)  Cro.  £liz.  570. 
correct  expression  used  for  unity         (c)  Id.  794. 
of  ownership;  unity  of  possession  {d)  1  B.  &  P.  371. 

only  suspends  the  easement:"  per         (e)  1  Taunt.  205. 
Bayley,  B.,  in  the  principal  case:  (/)2B.&C.l00;  3D.&R.287. 

and  see  the  same  remark  by  the         (g)  5  B.  &  A.  835. 
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Exch.  of  Pleat,  uscd  and  enjoyed.  The  passages  from  Com.  Dig.  (a), 
which  are  cited  in  the  note  to  Kooysira  v.  Lucas,  were 
relied  on  by  the  defendants*  counsel  in  moving  for  this  rule. 
It  is  there  said,  that^  ^'  if  a  man,  seised  of  BlacJcacre  and 
Whiteacre,  uses  a  way  through  Whiteacre  to  Blackacre, 
and  afterwards  grants  Blackacre,  with  all  ways,  &c.  {b),  this 
way  through  Whiteacre  shall  pass  to  the  grantee*'  That 
passage,  however,  leaves  the  question  in  this  case  un- 
touched, for  it  does  not  appear  what  is  the  meaning  of  the 
&c.,  and  upon  that  the  question  turns.  Morris  y.  Edg^ 
ington  (c)  will  probably  be  relied  on  by  tbe  other  side. 
That  was  the  x^ase  of  a  way  of  necessity.  The  demise  was 
of  that  part  of  the  premises  called  the  Bear  and  Ragged 
Staff",  on  the  west  mde  of  the  gateway  of  the  premises, 
and  BO  much  as  extended  over  the  gatewfiy,  and  a  room  or 
apftrlment  adjoining  the  gateway  on  th  e  east  side  thereof, 
then  lately  used  as  a  kitchen  to  the  said  messuage,  but 
tl^en  converted  into  a  tap-room,  and  the  cellar  below  the 
sgme.  The  question  was  on  the  right  of  way  to  the  tap- 
room* No  way  wa^  granted  in  express  terms;  but,  as  the 
tap-foom  was  insplated  from  the  other  parts  of  the  pre- 
mise/i  demised,  there  was  no  access  to  it  without  a  way  of 
necessity.  The  struggle  between  the  parties  was,  whether 
the  one  or  the  other  way  passed  as  a  right  of  way  by  ne- 
cessity. There  being  a  choice  of  two  ways  of  necessity, 
tbe  most  convenient  was  held  to  pass.  [Lord  Lyndhurst, 
C.  B.— In  modern  deeds,  the  words  '  therewith  used  and 
enjoyed*  are  generally  inserted,  because  conveyancers  find 
that  the  words  'appertaining  and  belonging'  are  not  suf- 
ficient   There  is  a  particular  legal  sense  of  the  word 

(a)  Title  Chimin,  (D  3.);  and  (;»8emeDt8, 4rc.    In  the  abstract  of 

in  6  Modem,  3.  the  pleadings,  page  1,  Id..,  it  is 

{h)  In  the  note  i9  5  B.  &  A.  stated,  with  all  lawful  ways,  Sfc, 

835,  the  Sfc.  is  omitted.    In  the  thereunto  helonging,  not  usbg 

passage  referred  to  in  |6  Mod.  3,  the  word '  appertaining.' 

the  expression  is  with  all  ways  (c)  3  Taunt.  24. 
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'  appertaining/  in  which  it  moBt  be  taken,  unless  there  is  Sxeh.  of  PUat, 
something  to  shew  that  it  has  been  used  in  a  differ^it 
sense.  That  seems  to  be  the  result  of  the  case  of  Morris 
T.  Edgington.]  There  is  nothing  to  shew  such  intention 
in  this  case.  The  only  difficulty  is,  that  it  is  said  that 
there  was  nothing  to  satisfy  the  words  '  with  all  ways  there- 
to appertaining  or  belonging.'  It  would,  however,  be  very 
dangerous  to  argue  from  the  general  words  of  a  convey- 
ance. In  the  present  case  there  is  nothing  to  satisfy  the 
word  '  watercourses,'  which  also  occurs  in  this  convey* 
ance.  In  Clements  v.  Lombard  there  was  no  right  of  com- 
mon appurtenant.  There  are  few  conveyances  where  there 
are  not  general  words  which  are  not  satisfied.  They  are 
inserted  to  meet  every  right  which  may  exist;  but  it  would 
be  highly  dangerous  on  such  grounds  to  depart  from  the 
usual  legal  construction. 

Pollock  and  Hoggins^  contrd. — It  was  clearly  intended 
that  the  defendant  should  have  this  right  of  road  when  he 
bought  his  lot,  and  it  was  fraudulently  added  to  the  plain- 
tiff's lot.  Morris  v.  Edgington  very  nearly  resembles  this 
case,  and  is  in  the  defendants'  favour.  Lord  C.  J.  Mans- 
field says,  in  that  case — **  All  deeds  are  to  be  most  strong- 
ly taken  against  the  maker,  and  all  deeds  and  writings  are 
to  be  taken  secundum  sub/ectam  materiam.  Now,  what  is 
the  case  here?  There  is  no  way  that  we  hear  of  at  all  be- 
longing to  these  premises,  except  the  way  over  the  land  in 
question.  Now,  as  we  hear  of  no  other  ways,  and  as  it  is 
impossible  that  these  parties,  who  are  supposed  necessarily 
to  understand  the  law,  could  suppose  these  ways  were  ways 
appurtenant,  they  therefore  meant  them,  being  the  only  sub- 
sisting ways,  by  the  improper  name  of  *  ways  appurtenant."* 
The  words  in  the  conveyance,  in  the  present  case,  are, 
^  as  the  same  is  now  staked  and  marked  as  lot  24t  in  the 
particulars  of  sale.'  That  reference  makes  the  particulars 
a  part  of  the  conveyance.     [Bayley^  B. — Is  th^e  any  au- 
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Exch.  of  Pleas,  thority  for  saying  that  we  can  refer  to  a  plan  not  a  part  of 
the  deed.  In  Morris  v.  Edgington  the  right  of  way  would 
have  passed  as  a  necessary  way  without  any  words  of  ex- 
press grant  of  right  of  way.     Lord  Lyndhursi,  C.  B. — In 
that  case^  it  was  of  necessity,  according  to  the  argument  of 
Chief  Justice  Mansfield,  that  the  word   'appertaining' 
should  receive  the  construction  there  given  to  it;  but  that 
necessity  was  collected  from  the  face  of  the  deed  itself.   If 
you  can  shew  from  the  deed  itself  that  the  word  *  appur- 
tenant' should  have  a  different  sense  from  its  ordinary  le- 
gal sense,  you  may  do  so;    but  can  you  go  out  of  the 
deed  for  that  purpose?     Bayley^  B. — Have  you  any  au- 
thority to  shew  that  you  may  refer  to  a  plan  not  be- 
ing a  part  of  the  deed?]     No  authority  is  necessary  to 
establish  a  proposition  so  clear  as  that  you  may  refer 
to  a  plan  to  which  the   deed  itself  refers.      It  is  very 
usual  in  a  policy  of  insurance  to  refer  to  a  declaration 
thereafter  to  be  indorsed ;  and  when  such  declaration  has 
been  indorsed,  it  is  every  day's  practice  to  refer  to  it,  just 
as  if  it  had  been  a  part  of  the  original  instrument.    The 
authorities  shew,  that,  if  the  words  *  heretofore  used  there- 
with' had  been  inserted,  the  case  would  have  been  clear; 
but,  it  does  not  follow  that  the  right  of  way  may  not  pass 
without  these  words.     The  word  '  belonging'  is  used  in 
the  present  case.     [Lord  Lyndhurstf  C.  B. — Has  not  the 
word  *  belonging'  always  been  construed  as  having  the 
same  sense  as  the  word  '  appertaining'  when  it  immediately 
precedes  or  follows  it?     In  almost  all  the  cases  which  have 
been  referred  to,  the  word  '  belonging'  occurs  as  well  as 
'appertaining;'   and  the   argument  you  are   now  using 
would  have  been  applicable  in  those  cases.]     '  Belonging' 
is  not  so  technical  a  word  as  '  appertaining.'     It  is  difficult 
to  give  to  the  word  *  belonging'  a  different  meaning  from 
that  of  the  words  '  therewith  used.'    At  all  events,  the 
judgment  of  the  Lord  Chief  Justice,  in  Morris  v.  Edging- 
ion,  is  decisive  that  the  word  '  appurtenant'  is  not  neces- 
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sarily  confined  to  its  strict  legal  sense,  but  is  capable  of  a  Exch.  of  pieai, 
larger  signification,  when  the  parties  have  not  intended  ^ 

to  use  it  in  its  legal  sense;  and  it  is  submitted,  that  the  Barlow 
plan,  and  the  other  circumstances  of  this  case,  shew  that  RuoDst. 
it  was  used  in  this  deed  in  the  more  extended  sense. 

Lord  Lyndhurst,  C.  B. — The  question  in  this  case 
turns  on  the  meaning  of  the  words  '  appertaining'  and  ^  be- 
longing.' The  messuage  is  conveyed,  '  together  with  all 
ways,  roads,  rights  of  road,  paths  and  passages  to  the  said 
hereby  demised  premises,  or  any  part  thereof,  belonging 
or  in  anywise  appertaining.'  The  word  *  belonging,'  and 
the  word  '  appertaining,'  I  consider  to  be,  as  here  used, 
synonymous ;  and  it  is  quite  clear,  that  the  way  which  is 
claimed  is  not  appurtenant  to  the  messuage,  in  the  ordi- 
nary legal  sense  of  the  word  '  appurtenant'  From  the 
case  oi Morris  Y.  Edgington,  it  should  appear  that  the  word 
may  receive  a  more  extensive  construction  where  you  col- 
lect from  the  deed  itself  that  such  was  the  meaning  of  the 
parties ;  and,  looking  merely  at  the  deed  itself  in  that  case, 
it  was  quite  clear  that  the  parties  there  did  not  intend  to 
use  the  word  in  its  strict  legal  sense.  There  is  nothing, 
however,  in  the  conveyance  in  the  present  case,  from 
which  I  can  collect  that  the  parties  have  intended  to  use 
the  words  in  other  than  their  usual  legal  meaning.  It  has 
been  urged  upon  us,  that  we  may  look  at  the  plan  which 
accompanied  the  particulars  of  sale.  Now,  without  de- 
ciding whether  or  no  we  can  look  at  the  plan  for  the  pur- 
pose of  enabling  us  to  giye  a  different  construction  to  these 
words,  it  is  sufficient  for  me  to  say,  that,  looking  at  the  deed 
and  plan  together,  I  am  not  satisfied  that  the  words  were 
intended  to  be  used  in  any  other  than  their  ordinary  legal 
sense.  As  I  am  not  satisfied  that  the  parties  used  these 
words  in  any  other  sense,  I  conceive  myself  bound  to  give 
them  their  ordinary  legal  meaning;  and  lam,  therefore, 
x>f  opinion,  that  the  defendant  did  not  make  out  his  justi- 

VOL.  I.  H  H 
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Ejich,  of  Pleas,  fication,  and,  consequently^  that  this  rule  should  be  dis*- 
1833.  ,  , 

V      ^     ^     charged. 

Barlow 

Rhodes.  Bayley,  B. — I  am  of  the  same  opinion.    It  baa  been 

decided  over  and  over  again,  that  where  an  easement  has 
become  extinct  by  unity  of  ov^nership,  and  the  owner 
wishes  to  grant  the  easement  with  the  premises,  to  which 
it  was  formerly  appurtenant,  he  must  use  language  to  shew 
that  he  intended  to  create  the  easement  de  novo.    If  you 
convey  the  close,  with  all  ways  thereto  belonging  and  ap- 
pertaining, the  easement  will  not  pass,  except  in  a  case 
of  a  way  of  necessity,  where  such  right  of  way  would  pass 
without  any  words  of  grant  of  ways.     That  was  decided  in 
Grymes  v.  Peacock^  where  the  right  of  common  was  ex- 
tinguished by  unity  of  ownership.     If,  in  the  caae  of  an- 
easement   extinguished  by  unity   of  ownership,  a  nuui 
grants  the  land,  to  which,  before  the  e;(tingui8hment,  the 
right  of  common  was  attached,  and  uses  only  the  words 
'  appertaining'  and  '  belonging,'  the  right  will  not  pass, 
these  words  not  being  sufficient  to  revive  the  right.   There 
are,  however,  apt  words  for  the  purpose  of  passing  such 
an  easement;  and,  if  you  will  only  insert  the  words  'or 
therewith  used  and  enjoyed,'  the  right  would  pass«    It  has 
•    been  said  at  the  bar,  that  there  is  a  distinction  between 
*  belonging '  and  *  appertaining;'  it  is  the  first  time  I  have 
ever  heard  of  such  a  distinction ;  and,  in  all  the  cases  re* 
ferred  to,  where  these  words  have  occurred,  the  Courts 
have  uniformly  considered  them  as  having  the  same  mean^ 
ing.    It  has  been  said  also,  that  we  are  at  Uberty,  in  tfaia 
case,  to  refer  to  the  plan  on  the  particulars  of  sale,  for  the 
purpose  of  aiding  us  in  our  construction  of  thb  deed.    I 
will  not  speak  with  certainty  on  this  point;  but,  my  pre- 
sent impression  is,  that  we  cannot  look  dehors  the  deed. 
If  I  were  at  liberty  to  refer  to  the  plan,  I  should  be  of 
opinion,  that  no  intention  appears  to  use  the  words  in  a 
different  sense  from  their  ordinary  legal  one.     [The  learn- 
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ed  Baron  then  described  the  premises  from  the  plan.]  I  ExoK  of  Pkat, 
should  consider  this  as  a  plan  describing  the  premises  in 
their  then  state;  but,  it  appears  to  me^  that  it  would  be  a 
most  forced  construction  to  say,  that  it  was  intended  to 
continue  a  right  of  way  through  the  opening.  If  the  party 
means  to  grant  a  way,  which  is  not  essential  to  the  enjoy* 
ment  of  the  premises  demised,  he  must  use  the  proper  and 
apt  words  for  such  purpose.  In  this  case  such  a  way  was 
not  essential  to  the  enjoyment  of  the  premises  demised. 
[The  learned  Baron  then  stated  other  reasons  for  not 
thinking  that  the  intention  of  the  parties  was  as  contended 
for  on  behalf  of  the  defendant.]  We  have  been  pressed 
with  the  case  of  Morru  v.  Edgington.  I  consider  that 
merely  as  a  case  of  a  way  of  necessity,  and  not  as  a  case 
properly  requiring  the  construction  of  the  words  '  belong- 
ing* and  '  appertaining ;'  because,  if  there  had  been  no 
such  words,  the  law  would  have  implied  the  way  in  ques- 
tion, on  the  principle,  that  where  you  grant  property,  you 
grant  the  right  of  access  to  that  property.  There  were  two 
ways  of  getting  into  the  yard  in  question  in  that  case.  One 
or  other  was  essential  to  the  use  of  the  tap-room  as  away  of 
necessity.  There  being  only  two  ways,  and  one  way  be- 
ing necessary,  all  that  the  Court  of  Common  Pleas  had  to 
decide  was,  to  which  of  the  two  was  the  plaintiff  entitled. 
Now,  one  was  a  more  natural  and  convenient  way  than  the 
other,  and  that  was  therefore  determined  to  be  the  one 
which  the  plaintiff  was  entitled  to  use.  That  case  not  ap- 
pearing to  me  to  apply  to  the  present,  and  a  current  of 
authorities  settling  the  legal  construction  of  the  words  in 
question,  I  am  of  opinion  that  we  are  bound  to  construe 
these  words  according  to  their  ordinary  legal  sense;  and, 
therefore,  that  this  rule  should  be  discharged. 

BoLLAMD,  B. — I  remain  of  the  same  opinion  as  at  the 
time  of  the  trial.  It  appears  to  me,  that  we  are  to  look  to 
the  words  of  the  conveyance  only,  and  to  say,  whether  we 
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£jch.  of  Pleas,  Can  give  them  a  different  interpretation  from  that  which 

1833  •       • 

V     they  ordinarily  bear  in  legal  instruments.     In  Morris  v. 

Barlow  Edgingtofi  a  larger  interpretation  than  usual  was  given  to 
Rhodes.  these  words;  but  that  was  because  it  was  clearly  the  in- 
tention of  the  parties.  In  this  case  I  look  at  the  convey- 
ance and  find  merely  the  words  usual  in  all  conveyances. 
We  have  been  pressed  to  go  out  of  the  deed.  Even  if  it 
were  conceded  to  the  defendant,  that  he  has  a  right  to 
avail  himself  of  the  plan,  which  right  I  very  much  doubt, 
I  think  that  he  would  derive  no  benefit  from  it.  [The 
learned  Baron  then  stated  his  reasons  for  thinking  that 
the  plan  and  deed  taken  together  did  not  warrant  the  in- 
ference, that  the  right  of  way  in  question  was  intended  to 
pass.] 

GuRNEY,  B. — I  do  not  see  any  thing  in  this  case  to 
shew,  that  the  parties  intended  to  use  these  words  in  a 
different  sense  from  the  ordinary  legal  one. 

Rule  discharged. 


Doe  d.  William  Phillips,  John  Jones,  and  Lewis 
Morris  v.  Evans  and  Lloyd. 

The  inioivent  JliJECTMENT  to  recover  the  possession  of  certain  pre- 
may  be  proved  mises  in  the  county  of  Cardigan.  The  case  was  tried  be- 
mX^rwS^  fore  Alderson,  J.,  at  the  last  summer  assizes  for  the  coun- 
bythcute  tct7  ty  of  Cardigan.     It  appeared,  that,  in  the  year  1794,  the 

6fo.4,  c  57}al-  .  .      '  .  1 

though  the  pro-  premises  in  question  were  mortgaged  by  persons  then 
^mcnJd  wid  scised  in  fee  by  appointment  and  demise  for  a  term  of 

took  place  un- 
der the  former 
act  1  Geo,  4,  c.119. 

The  provisions  in  the  7th  section  of  the  1  Geo.  4,  c.  119,  with  respect  to  the  mode  of  conduct- 
ing the  sale  of  the  insolvent's  estate,  are  directory  only. 

Semble,  that  by  the  Statute  of  Frauds,  29  Car,  2,  c.  3,  an  outstanding  term,  vested  in  a  trustee, 
upon  trust  to  attend  the  inheritance,  is  liable  to  be  seized  under  an  execution  against  the  cestui 
que  trutt,  the  owner  of  the  inheritance. 
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one  thousand  years.  In  1797,  David  Jones,  afterwards  an  R^ch,  of  Pleas, 
insolvent,  and  father  of  the  lessor  of  the  plaintiff  JbAn 
Jones,  purchased  the  premises  for  250/.,  and  they  were,  by 
lease  and  release  of  the  1st  and  2nd  June,  1797,  conveyed 
to  him  in  fee,  the  term  of  one  thousand  years  being  as- 
signed to  one  John  Moses,  to  attend  the  inheritance;  The 
said  David  Jones,  on  his  marriage  in  1807,  settled  the 
premises  on  himself  and  wife  for  their  lives,  and  after  their 
decease  on  their  first  and  other  sons,  &c.  John  Jones,  one 
of  the  lessors  of  the  plaintiff,  is  their  eldest  son.  David 
Jones  was  taken  in  execution  in  August,  1820;  and,  on 
the  29th  December  following,  he  petitioned  to  be  dis- 
charged under  the  Insolvent  Debtors'  Act,  and  execut- 
ed the  usual  assignment  to  Mr.  Henry  Dance,  the  pro- 
visional assignee,  and  also  made  out  and  subscribed  his 
schedule.  On  the  25th  August,  1821,  he  was  discharged 
under  the  Insolvent  Act.  On  the  6th  November,  1828, 
Dance  executed  the  usual  assignment  to  David  Evans,  a 
creditor  of  the  insolvent,  as  general  assignee.  David 
Evans  sold  the  life  estate  of  the  insolvent  on  the  13th 
of  July,  1830,  and  the  insolvent's  son,  John  Jones,  one 
of  the  lessors  of  the  plaintiff,  became  the  highest  bidder 
and  purchaser  at  674/.  /  and  the  life-estate  was  convey- 
ed to  him  by  indentures  of  the  11th  and  ISih  Decern- 
ber,  1830.  By  indentures  of  14th  and  15th  December, 
1830,  John  Jones,  the  lessor  of  the  plaintiff,  the  insolvent 
David  Jones,  and  his  wife,  mortgaged  the  premises  to  the 
lessor  of  the  plaintiff,  Lewis  Morris,  to  secure  1,500/.  and 
interest  then  advanced  by  Lewis  Morris.    On  the  20th  of 

October,  1830,  letters  of  administration  to  the  effects  of 
John  Moses,  the  assignee  in  1797  of  the  residue  of  the 
term  of  one  thousand  years,  were  granted  to  Thomas  Jones, 
otherwise  Moses,  his  son,  and  one  of  his  next  of  kin.  On 
the  15thofZ)^e^i7i&^,  1830,  the  said  Thomas  Jones,  other- 
wise Moses,  assigned  the  premises  for  the  residue  of  the 
lerm  of  one  thousand  years  to  the  lessor  of  the  plaintiff, 

William  Phillips,  In  trust  for  the  said  Lewis  Morris;  and 
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Exch,  of  Pleat,  after  redemption  by  payment  of  the  mortgage  money,  to 
the  joint  appointment  of  the  said  John  Jones  and  his  mo- 
ther,  and  in  default  thereof  to  attend  the  inheritance.  The 
petition  for  the  insolvent's  discharge,  the  assignment  of 
his  real  and  personal  estate  to  Dance,  the  provisional  as- 
signee, and  the  assignment  from  Dance  to  David  Evani, 
the  sub-assignee,  were  proved  by  certified  copies  under 
seal;  which  was  proved  to  be  the  seal  of  the  Insolvents' 
Court*  Also  the  schedule  by  a  similar  certified  copy, 
the  Justices'  adjudication  of  David  Jones  being  entitled 
to  the  benefit  of  the  Insolvent  Act,  and  the  certificate  of 
the  issuing  the  order  for  his  discharge  to  the  gaoler  of 
Cardigan  gaol. 

E.  V.  WiUiams,  for  the  defendant,  objected  that  the 
insolvent  proceedings  were  not  properly  proved,  and  that 
the  legal  estate  was,  therefore,  in  the  trustee  of  the  term 
of  one  thousand  years  for  David  Jones,  who  was  seised 
of  the  inheritance ;  and  that  the  term  was  liable  to  be  taken 
under  an  execution  against  David  Jones  under  the  Sta- 
tute of  Frauds.  And  accordingly  he  gave  in  evidence  the 
minutes  of  the  judgment,  an  elegit  and  inqubition  thereon, 
against  David  Jones  in  the  year  18S6;  and  submitted,  that, 
on  the  demise  of  PMllips,  a  moiety  only  of  the  land  could 
be  recovered,  and  that  the  defendant  was  entitled  to  a  ver- 
dict upon  all  the  demises  which  depended  on  the  insolvent 
proceedings.  He  further  objected,  that  the  plaintiff,  at  all 
events,  could  not  recover  on  the  demise  from  c/oAiit/bittf^,  the 
purchaser  from  the  general  assignee,  because  the  sale  was 
not  proved  to  have  been  made  conformably  to  the  direc- 
tions of  the  1  Oeo.  4,  c.  1 19,  inasmuch  as  it  is  directed  by 
the  7th  section,  that  the  general  assignee  shall  sell  any 
real  estate  of  the  insolvent  within  two  months  after  the  as- 
signment by  public  auction,  in  such  manner  and  at  such 
place  as  the  major  part  of  the  creditors  of  the  insolvent, 
who  shall  assemble  together  on  any  notice  in  writing,  pub- 
lished in  the  London  Gazette,  &c.,  shall,  under  his,  her, 
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or  their  hand  or  handt,  approve;  whereas^  in  this  case  it  Exeh.  0/  Pkat, 


1833. 


Evans. 


appears,  that  the  sale  was  dekyed  for  nearly  two  years;  and, 
besides,  there  was  no  evidence  that  the  sale  was  by  auction,  Dob 

or  that  the  other  modes  described  by  the  act  had  been       paiLLiPt 
followed  with  respect  to  the  sale:  and  there  was  no  de^ 
mise  from  the  general  assignee. 

The  learned  Judge  was  of  opinion  that  the  plaintiff  was 
entitled  to  recover  the  whole,  but  reserved  the  point  as  to 
one  moiety,  and  gave  liberty  to  move  to  alter  the  verdict 
accordingly. 

E.  V.  Williams  having  obtained  a  rule  accordingly — 

J.  Wilson  and  ChiUon  shewed  cause. — Whatever  may 
be  the  question  under  the  Insolvent  Act,  there  is  here  a 
demise  from  Phillips,  in  whom  an  outstanding  term  is 
vested,  and  in  whom  the  legal  estate  is;  and  on  that  de- 
mise the  plaintiff  must,  at  all  events,  recover.  That  is 
the  term  of  one  thousand  years  which  was  assigned  by 
the  deed  of  the  15tb  December,  1830,  by  Thomas  Jones 
to  WilSam  Phillips.  As  to  the  question  under  the  In- 
solvent Acts,  it  is  said— -FfVx/,  That  the  plaintiff  gave  no 
legal  evidence  of  the  proceedings,  because  he  gave  evi- 
dence of  the  proceedings  as  under  the  statute  of  the  7 
Oeo.  4,  c.  75,  instead  of  under  the  1  Oeo.  4,  c.  119,  un- 
der which  the  insolvent  petitioned,  and  was  discharged. 
But  the  later  statute  makes  the  records  of  the  old  Court 
the  records  of  the  new;  and  they  may,  therefore,  be  prov- 
ed as  the  records  are  directed  to  be  proved  under  the 
new  act.  By  the  76th  section  of  that  act,  it  is  provided, 
that  a  copy  of  the  petition,  schedule,  order,  and  other  pro^ 
ceedings  purporting  to  be  signed  by  the  officer  in  whose 
custody  the  same  shall  be,  or  his  deputy,  certifying  the 
same  to  be  a  true  copy  of  such  petition,  &c.,  shall  be  ad«- 
mitted  in  evidence,  without  any  proof,  further  than  that 
the  same  was  sealed  with  the  seal  of  the  Court.  Here, 
office  copies  of  the  documents  were  produced  under  the 
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Exch.  of  Pleas,  seal  of  the  Insolvent  Debtors'  Court,  and  therefore  they 

1 833 

were  properly  proved  according  to  the  provisions  of  the 

Insolvent  Acts. 

Secondly — It  is  said,  that  the  plaintiff  had  not  proved 
a  sale  within  six  months,  nor  any  notice  of  the  sale  as  re- 
quired by  the  1  Geo,  4,  c.  119,  s.  7,  in  order  to  a  meeting 
of  the  creditors.  But  that  provision  is  merely  directory, 
and  does  not  incapacitate  the  provisional  assignee  from 
conveying  the  estate.  And  even  if  it  were  otherwise,  the 
defendant*  did  not  prove  that  the  modes  prescribed  by  the 
act  had  not  been  complied  with ;  and  in  the  absence  of 
evidence  to  the  contrary,  it  must  be  presumed  that  omnia 
rite  esse  acta.  The  onus  lies  on  the  defendant,  to  shew 
that  the  provisions  of  the  act  were  not  complied  with.  It 
would  be  attended  with  great  inconvenience,  if  the  onus 
were  thrown  on  the  purchaser.  It  would  give  always  a 
doubtful  title,  depending  upon  whether  the  preliminary  re- 
quisites had  been  complied  with  or  not.  Doe  v.  Spencer  {a) 
and  Dance  v.  fVyatt  (b)  shew  that  the  act  is  merely  direc- 
tory. But  those  objections  apply  only  to  the  demise  from 
John  Jones — they  do  not  apply  to  the  demise  from  William 
Phillips.  The  only  objection  as  to  that  is,  that  under  the 
elegit,  in  1818,  this  term  was  seized  in  execution.  [Bay ley , 
B. — May  you  not  take  a  term  for  years  in  execution?]  It  is 
apprehended  not*  It  has  been  decided,  that  an  equitable 
interest  in  a  term  of  years  cannot  be  taken  in  execution  un- 
der a^. /a.  Scott  v.Scholey(c)f  referred  to  in  2  Saund. 
II  a,  n.  (i7i) ;  and  it  is  there  said,  '*  in  which  case  Lord  EUen- 
borough  seems  to  have  been  of  opinion,  that  a  trust  estate 
for  years  is  not  within  the  statute  29  Car.  2."  In  giving 
judgment  in  Scott  v.  Scholey,  Lord  EUenborough  says, 
*'  The  very  silence  of  the  statute,  which,  while  it  expressly 
introduces  a  new  provision  in  respect  oi  lands  and  tenements 
held  in  trust  for  the  person  against  whom  an  execution  ia 

{a)  11  B.  Moore,  7,  232;  S,  C.      486. 
3  Bing.  203,  370.  (c)  8  East,  466. 

(6)4M.&P.201;5.C.6Bing. 
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sued^  says  nothing  as  to  trusts  of  chattel  interests,  affords  a  Exeh.  of  PUas, 


strong  argument  that  those  interests  were  meant  to  con- 
tinue in  the  same  situation  and  plight,  in  respect  of  exe- 
cutions, in  which  both  freehold  and  leasehold  trust  inter- 
ests equally  stood  before  the  passing  of  that  statute." 
[Bayley^  B. — There  the  defendant  had  had  a  lease  of  the 
premises,  but  had  assigned  it,  and  bad  nothing  remaining 
in  him  but  a  bare  equitable  interest.  You  are  to  contend, 
that  they  cannot  seize  the  freehold,  because  the  term  pro- 
tects it;  and  not  the  term,  because  it  is  only  an  equitable 
interest.  Here  David  Jones  was  seised  in  fee  of  these  pre- 
mises, subject  to  the  term.  Can  you  protect  the  fee  against 
the  elegit  ?  The  case  of  Scott  v.  Scholey  was  a  very  different 
case  from  the  present.  There  a  person  had  only  an  equit- 
able interest  in  a  term  for  years ;  he  had  not  the  inheritance.] 
It  was  determined,  in  Doe  v.  Greenhill  (a),  that  even  if  a 
clear  trust  term  of  years  be  within  the  statute,  yet  it  must  be 
held  simply  and  solely  in  trust  for  the  defendant ;  and,  as  in 
that  case  it  was  held  for  the  defendant  and  another,  the 
statute  was  considered  not  to  apply ;  and,  doubtless,  the 
same  rule  would  prevail  as  to  trusts  of  freehold.  [Bay- 
ley,  B. — Here  this  party  was  possessed  of  this  term  in 
trust  for  DavidJoneSf  and  David  Jones  only.]  If  he  was 
a  trustee  for  any  one,  he  was  a  trustee  for  Henry  Dance, 
the  provisional  assignee.  An  execution  must  be  sued 
against  the  property  that  a  party  has  at  the  time  of  the 
execution  being  sued  out,  not  against  what  he  has  alienat- 
ed. Then,  if  this  estate  passed  to  Dance  in  1818,  the  term 
would  be  held  in  trust  for  him,  and  it  could  not  be  taken 
ainder  the  elegit  in  18^  against  David  Jones. 

E.  F.  Williams,  contrh. — In  this  case  there  are  several 
demises  relying  on  title  under  the  insolvent  proceedings, 
and  one  under  the  trust  estate  assigned  to  fF,  Phillips 

(«)  4  B.  &  A.  684.    See  also      v.  Pugh,  12  B.  Moore,  677  j  5.  C. 
Harris  v.  Booker,  12  B.  Moore,      4  Bing.  335. 
283j  S,  C.  4  Bing.  96;  and  Harris 
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Ejcch,  of  PUas,    for  the  residue  of  the  term.     First — The  plaintiff  is  not 
entitled  under  the  insolvent  proceedings.     Either  the  legal 
estate  is  still  in  the  insolvent,  or  in  the  general  assignee, 
David  Evans.     No  title  has  been  shewn  under  the  in- 
solvent proceedings,  because  the  case  has  been  proved 
under  the  present  Insolvent  Act  instead  of  the  former  act, 
under  which  the  insolvent  was  discharged.     By  the  act  of 
1  Geo.  4,  c.  119,  8.45,  a  true  copy  of  the  petition,  sche- 
dule, order,  judgment,  and  other  proceedings,  signed  by 
the  officer,  is  made  legal  evidence  of  the  same.     By  the 
present  act  the  assignment  is  sufficient  proof  of  the  title  of 
the  assignee,  without  proof  of  any  other  proceedings.  De^ 
lajield  v.  Freeman  (a).     There  is  no  power  given  by  the 
first  act  to  make  the  assignment  alone  evidence ;  but  the 
plaintiff  ought  to  have  proved  the  previous  proceedings 
by  shewing  the  signature  of  the  officer  certifjring  them  to 
be  true  copies.     [Bayley^  B. — The  consequence  of  that 
would  be,  that,  unless  the  7  Geo,  4  applies  to  proceedings 
under  the  1  Geo.  4,  there  would  be  no  means  of  proving 
them  at  all,  as  the  present  officer  has  no  right  to  sign;  he 
seals ;  sealing  is  substituted  for  signing :  by  a  liberal  con- 
struction, the  word  signature  may  be  satisfied  by  sealing.] 
The  late  act  does  not  so  view  it,  as  the  act  says  it  shall  be 
sufficient  if  it  purports  to  be  signed.    The  act  proceeds  on 
this  principle;  it  requires  less  positive  proof  of  signature! 
and  superadds  the  necessity  of  proving  the  seal  of  the 
Court    It  is  clear,  that,  under  the  present  act,  the  words 
''  purporting  to  be  signed,"  and  **  sealed  with  the  seal  of 
the  Court,'*  mua^t  mean  both;  and  that  sealing  alone  is  not 
sufficient.     But  the  present  act  does  not  apply  to  pro* 
ceedings  under  the  1  Oeo.  4.    It  says,  s.  1 — '*  And  that 
all  things  shall  and  may  be  done  by  all  persons  relating  to 
the  matters  of  such  petitions,  which  such  persons  might 
have  done,  if  the  said  recited  acts  had  been  continued  by 
this  act;  and  that  the  said  recited  acts  (except  as  is  here- 

(fl)  3  M.  &  P.  704,  5.  C.  6  Bing.  294. 
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inbefore  provided)  shall  be  repealed,  and  the  same  are  Exeh,  of  pu<u, 
hereby  repealed,  except  as  aforesaid.  [Bayletf,  B. —  ^^^' 
Then  you  ought  to  go  a  step  further;  because,  if  the 
hitter  statute  repeals  the  former  acts,  then  you  must 
prove  it  as  at  common  law.]  This  act  expressly  forbears 
repealing  the  former  act  with  respect  to  proceedings 
commenced  under  it.  It  provides  for  a  transfer  of  the 
records,  and  only  partially  repeals  the  former  acts.  The 
old  act  quoad  these  proceedings  was  unrepealed.  Then^ 
another  question  here  is,  whether  the  sale  was  not  void 
by  reason  of  non-compliance  with  the  seventh  section 
of  the  1  Oeo.  4^  which  requires  that  the  real  estate  shall 
be  sold  by  auction  within  two  months,  and  that  notice  of 
the  sale  with  a  view  to  a  meeting  of  the  creditors  shall  be 
given ;  and  the  question  is,  whether  the  act  is  directory  or 
imperative  in  that  respect*  [Bayky^  B. — You  are  aware 
of  the  note  in  Ckitty's  Statutes^  9S6,  that  the  omission 
to  convene  a  meeting  of  the  creditors  was  held  by  the 
Court  of  King's  Bench  to  be  no  bar  to  the  action  of  the 
assignee.  If  the  legal  estate  is  once  vested  in  Dance,  what 
becomes  of  your  elegit?  It  is  quite  immaterial  whether 
die  sale  was  valid  or  invalid.]  They  may  have  a  verdict 
on  that,  but  not  on  the  demise  by  John  Jones.  Here,  an 
important  right  is  given  to  creditors,  in  the  nature  of  a 
power  to  the  general  assignee;  and  that  power  must  be 
executed  with  the  required  solemnities.  Elliot  v^Dan- 
by  (a).  Berry  v.  Bowes  (b).  Those  were  cases  under  the 
bankrupt  act,  where  the  commissioners  had  by  indenture 
assigned  the  lands  to  the  lessor  of  the  plaintiff,  which 
indenture  was  afterwards  inrolled;  the  declaration  was 
on  a  demise  made  after  the  mdenture,  and  before  inrol- 
ment;  and  it  was  holden  ill,  as  without  inrolment  it  was 
no  sale.  There,  the  inrolment  did  not  go  to  the  essence 
of  the  thing.  [Bayley^  B. — That  was  a  statutable  convey- 
ance not  allowed  by  the  common  law.    The  whole  estate 

(a)  12  Mod.  3.  (6)  1  Ventr.  360;  Sir  T.  Jones,  196. 
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Kxch.  of  Pleas,  is  licrc  vested  ill  the  assignee ;  he  is  not  a  mere  conduit 
pipe.  If  the  assignee  makes  an  unprofitable  bargain,  the 
creditors  may  interfere.  Here  there  is  nothing  to  shew  that 
they  had  done  so;  therefore,  in  the  absence  of  any  such 
complaint,  it  is  to  be  presumed  omnia  rite  esse  acta.  You 
do  not  shew  that  the  requisites  of  the  act  have  not  been 
complied  with.  The  onus  of  proof  is  on  you.  This  is 
not  the  mere  exercise  of  a  power.  The  exercise  of  a 
power  is  where  I  have  a  right  to  appoint  over  your  pro- 
perty. If  I  have  the  legal  estate,  I  do  not  exercise  a 
power.  It  is  for  you  to  make  out  that  the  requisites  of 
the  act  have  not  been  complied  with.  If  you  could  have 
proved,  for  instance,  that  it  was  not  a  sale  by  public  auc- 
tion, that  would  have  shewn  that  they  had  not  complied 
with  the  provisions  of  the  act.]  As  to  the  demise  on  the 
trust  estate,  we  are  at  all  events  entitled  to  a  moiety.  The 
insolvent  is  the  cestui  que  trust  of  the  term  of  one  thousand 
years.  In  Scott  v.  Scholet/,  Lord  Ellenborough  puts  that 
case  on  the  ground  of  its  being  a  mere  equitable  interest, 
a  resulting  trust.  [Bay ley,  B. — That  was  certainly  quite 
a  different  case.  There  the  party  had  not  the  inheritance 
in  him;  but  had  only  an  equitable  interest.]  There  it 
was  only  a  resulting  trust  in  equity  after  payment  of  a  debt* 
[Bat/ley,  B. — And  therefore,  if  it  had  been  held  that  the 
term  might  be  seized,  it  would  have  superseded  the  charge 
on  the  estate.]  In  Doe  v.  Oreenhill  (a)  it  is  put,  that  a  clear 
and  simple  trust  for  the  benefit  of  the  debtor  is  seizable. 

Cur.  adv.  vuli. 

Bayley,  B. — This  was  an  ejectment  on  the  several  de- 
mises, first  of  William  Phillips^  then  of  John  Jones,  and 
lastly  of  Lewis  Morris.  Phillips  claimed  in  the  character 
of  trustee,  as  assignee  of  an  outstanding  term.  Jones 
claimed  as  purchaser  of  the  estate  under  the  general  as- 

(a)  4B.&A.699. 
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signee  of  the  insolvent.     Looking  to  the  evidence,  the  title  Exck.  of  pieas, 
of  Phillips  to  a  moiety  is  quite  clear.    The  term  under  ^^ 

which  Phillips  claimed  was  created  by  deed  of  appoint- 
ment and  demise  in  1 794,  was  conveyed  to  John  Moses  in 
1797,  and  from  him  the  term  was  assigned  by  Thomas 
Jones,  his  administrator,  to  William  PhilUps^  one  of  the 
lessors  of  the  plaintiff;  so  that  the  title  was  clearly  traced 
from  the  creation  of  the  term  to  Phillips^  the  lessor  of 
the  plaintiff.  Then  an  elegit  was  issued  in  1826,  under 
which  this  term  was  seized;  so  that  the  plaintiff  would 
be  entitled  to  a  verdict  for  a  moiety  of  the  land  on 
that  demise,  the  legal  estate  being  in  the  trustee.  The 
other  question  is,  whether  there  was  sufficient  evidence  of 
the  proceedings  under  the  Insolvent  Debtors'  Act,  so  as 
to  warrant  the  conveyance  by  the  assignee  to  David  Jones. 
On  the  trial,  a  copy  of  the  petition  and  different  docu- 
ments and  proceedings  under  the  Insolvent  Act  were 
produced,  authenticated  under  the  seal  of  the  Insolvent 
Debtors'  Court.  But  it  has  been  insisted  on  by  Mr.  Wil- 
Uams,  that  there  was  no  legal  proof  ofthe  insolvent  pro- 
ceedings; that,  therefore,  it  cannot  be  assumed  that  the 
party  was  insolvent,  but  that  he  was,  as  far  as  it  legally 
appears,  the  owner  of  the  inheritance  at  the  time  of  the 
elegit  executed ;  and,  consequently,  that  a  moiety  was  seiz- 
able  under  the  stat.  29  Car.  2,  in  the  hands  of  the  trustee. 
And  I  agree  with  him  that  it  is  so,  if  the  insolvent  pro- 
ceedings were  not  properly  proved.  Mr.  Williams  says, 
they  were  not,  because  the  office  copies  should  have  been 
proved  to  have  been  signed  by  the  proper  officer,  as  re- 
quired by  s.  45  of  the  1  Geo.  4,  and  not  merely  purport 
to  be  signed  and  sealed  with  the  seal  of  the  Court,  as  di- 
rected by  the  7  Geo  A,  c.  75.  But  I  think,  that,  looking 
at  both  acts  together,  they  are  one  system ;  and  that  it 
must  be  intended,  that  what  is  evidence  of  the  proceedings 
under  the  7  Geo.  4,  should  be  evidence  of  the  proceedings 
under  the  corresponding  clause  in  the  1  Geo.  4.  That  sta- 
tute directs,  that  every  assignment  shall  be  entered  on  the 
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Eich,  qf  Pleas,  proceedings  of  the  Court;  and  it  provides,  that  an  office  co- 
py shall  be  sufficient  evidence  thereof  in  all  Courts ;  and  the 
45th  section  provides,  that  a  true  copy  of  the  petiticm,  sche- 
dule, order,  judgment,  and  other  proceedings,  signed  by  the 
officer  in  whose  custody  the  same  shall  be,  certifying  it  to 
be  a  true  copy,  shall  be  admitted  in  all  Courts  as  legal 
evidence  of  the  same.     Then  came  the  7  Geo.  4,  c.  57,  by 
which,  sect.  1,  the  powers  given  to  the  Court  established 
by  the  1  Geo.  4  are  vested  in  the  Court  continued  by  the  7 
Geo.  4,  so  far  as  they  relate  to  the  petitions  of  persons  who 
had  petitioned  under  that  act,  or  to  persons  discharged 
under  the  53  Geo.  3,  and  which  is  in  other  respects  re- 
pealed.    The  7  Geo.  4  did  not  create,  but  continued  the 
provisions  of  the  former  act.     By  the  19th  section,  the 
conveyance  to  the  assignee  is  to  be  filed  of  record;  and  a 
copy  of  the  record,  on  parchment,  purporting  to  have  the 
certificate  of  the  provisional  assignee  indorsed  thereon, 
and  to  be  sealed  with  the  seal  of  the  Court ,  shall  be  suffi- 
cient evidence  of  the  assignment,  and  of  the  title  of  (be 
provisional  assignee,  in  all  Courts,  &c.     That  creates  a 
distinction  between  the  two  acts.     But,  by  the  89th  sec^ 
tion,  all  the  records  then  in  the  Court  are  to  remain  in  the 
custody  of  the  officers  of  the  Court,  and  shall  be  deemed 
the  records  of  the  Court  so  continued  as  aforesaid.     It 
would,  therefore,  be  strange,  if  there  should  be  one  rule 
of  evidence  as  to  one  set  of  records,  and  another  as  to  the 
other.     The  76th  section  is  the  clause  applicable  to  the 
evidence  of  these  proceedings.     By  that  section  it  is  enact- 
ed— "  that  a  copy  of  the  petition,  schedule,  order,  and 
other  proceedings^  purporting  to  be  signed  by  the  officer 
in  whose  custody  the  same  shall  be,  or  his  deputy,  certi- 
fying the  same  to  be  a  true  copy  of  such  petition^  &c., 
shall  be  admitted  in  evidence,  in  all  Courts,  as  sufficient  evi- 
dence of  the  same,  without  any  proof  further  than  that  the 
same  is  sealed  with  the  seal  of  the  Court.*'    Now,  the  pro- 
ceedings produced  in  this  case  were  proved  conformably 
to  the  76th  section  of  the  7  Geo.  4;  and  there  was  no  proof. 
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d^ort  die  instrument  itself,  that  it  was  the  seal  of  the  In-  Exek,  of  PUat, 

|QQQ 

sokent  Debtors'  Court:  but  it  purported  to  be  signed  by 
the  officer  of  the  Court.  The  76th  section,  as  it  seems  to 
me,  substitutes  sealing  for  signing,  in  all  cases  where  the 
proceedings  are  to  be  given  in  evidence.  The  seal  of  the 
Court  then  becomes  the  signature  of  the  Court  and  of  the 
officer.  Under  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  it 
has  been  held,  that  the  sealing  of  a  document  is,  substan- 
tially, signing;  and  if  so  under  that  act,  why  not  under 
the  present.  I  am  of  opinion,  therefore,  that  these  were 
office  copies,  properly  receivable  in  evidence.  If  so,  that 
prevents  the  elegit  taking  e£fect;  and  the  whole  of  the 
premises  would  be  recoverable  under  that  demise. 

As  to  the  question  whether  the  title  proved  supports  the 
demise  from  Jones,  the  purchaser,  the  objection  was,  that 
the  plaintiflf  had  not  shewn  a  compliance  with  the  act  as  to 
a  meeting  of  the  creditors,  &c.  thirty  days  before  the  sale, 
according  to  the  provision  in  the  7th  section  of  the  1st 
Geo.  4,  c.  119.  If  that  is  to  be  considered  as  conditional, 
then  the  plaintiff  must  have  proved  that  meetings  were 
held;  but  in  our  judgment  the  statute  is  directory  only. 
It  would  be  very  inconvenient  if  it  should  become  neces- 
sary, in  order  to  make  out  a  title  when  the  estate  got  into 
other  hands,  that  all  these  matters  should  be  required  to  be 
proved  to  have  been  complied  with.  But  if  the  statute  be 
not  directory  in  that  respect,  I  think  there  is  another  an- 
swer. Four  years  have  elapsed  since  the  sale,  and  no  objec- 
tion has  been  taken  to  the  validity  of  it  by  any  of  the  cre- 
ditors. Therefore,  in  the  absence  of  any  such  objection, 
it  must  be  presumed  that  omnia  riii  esse  acta.  There- 
fore, on  that  demise  also  I  think  that  the  plaintiff  is  entitled 
to  a  verdict,  and  that  this  rule  must  be  discharged. 

Vaughan,  B. — I  entirely  concur  in  the  judgment  de- 
livered by  my  brother  Bayley.  My  only  reason  for  de- 
ferring my  judgment  was,  that  I  thought  it  desirable 
to  look  over  the  sections  of  the  acts  with  some  care.    It 
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^^\^f^^'  was  objected  by  Mr.  Williams,  that  the  evidence  of  the  in- 
solvent  proceedings  was  not  sufficient.  My  attention  was 
called  to  the  Ist  section  of  the  7th  Geo,  4,  by  which  I  col- 
lected from  Mr.  Williams  that  the  original  proceedings 
under  that  act  were  to  be  considered  still  in  force^  so  far 
as  related  to  the  matters  of  the  petition  and  all  proceed- 
ings. It  is  clear  that  this  act  applies  to  all  future  petitions; 
but,  when  you  look  to  the  clauses  of  the  7  Geo.  4f,  it  is 
plain  it  was  never  intended  to  continue  the  clause  in  the  1 
Geo.  4,  relating  to  evidence  after  that  act  passed.  Every 
part  is  repealed^  and  is  not  re-enacted  by  that  act,  and 
when  you  come  to  look  at  the  terms  of  the  acts,  and  the 
reasons,  it  seems  obviojiis  that  the  clause  in  the  former  act, 
with  regard  to  the  evidence  of  the  proceedings,  was  not 
meant  to  be  continued.  It  was  probably  found  inconveni- 
ent to  take  down  the  officer  to  prove  his  signature,  and  it 
was  deemed  desirable  to  substitute  sealing  for  signature; 
but,  without  deciding  whether  sealing  be. signing,  I  am  dis- 
tinctly of  opinion  that  the  clause  of  the  late  act  was  in- 
tended to  be  substituted  for  the  provision  in  the  former 
act.  I  am  of  opinion  also  that  the  7th  section  of  the  1st 
Geo.  4,  relating  to  the  sale  of  the  insolvent's  estate^  is  di- 
rectory and  not  imperative,  and  that  the  onus  is  on  the 
other  side  to  prove  that  the  provisions  of  the  act  had  not 
been  complied  with. 

GuRNEY,  B. — I  am  of  the  same  opinion  on  both  points. 
Two  cases  have  been  cited,  applicable  to  the  second 
point*  In  one  case  it  was  held,  that  where  the  act  of  7 
Geo.  4,  c.  57  declares,  that  it  shall  be  lawful  for  the  pro- 
visional assignee  to  sue  in  his  own  name,  if  the  Court  shall 
so  order,  that  that  was  only  affirmative  of  the  provisional 
assignee's  right,  and  that  he  might  sue  in  his  own  name; 
and  that  it  was  not  necessary  to  shew  that  he  was  suing 
with  the  permission  of  the  Court.  A  little  attention  to  the 
clauses  of  the  acts  shews,  that  this  is  not  only  the  proper 
evidence,  but  the  only  evidence  of  the  proceedings.    The 
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1  Oeo.if  which  created  the  Court,  directs  an  assignment  Exch.  of  Pleas, 
to  be  entered  on  the  proceedings  of  the  Court,  and  that 
an  oflSce  copy  shall  be  evidence.  The  45th  section  of  the 
1  Oeo.  4,  directs,  that  a  true  copy  of  the  petition,  &c. 
signed  by  the  officer  in  whose  custody  the  same  shall  he, 
&c.,  shall  be  admitted  in  evidence  in  all  Courts.  Look- 
ing at  the  7  Oeo.  4,  we  see  that  its  object  is  to  continue 
the  Court  with  enlarged  powers.  In  the  first  place  it  con- 
tinues the  powers  as  to  all  existing  cases.  By  section  3, 
it  is  provided,  that  the  Court  shall  have  a  seal,  and  shall 
cause  to  be  sealed  all  such  records,  &c.  as  are  hereby  re- 
quired to  be  sealed,  and  such  other  records  as  the  Court 
shall  require.  Then  it  goes  on  to  enact,  by  s.  89,  that  all  re- 
cords now  in  the  Court  shall  be  deemed  the  records  of  the 
Court  so  continued.  Therefore,  the  records  of  the  Court 
before  constituted  become  the  records  of  the  new  Court. 
Now,  what  is  to  be  done  with  regard  to  the  records  of  the 
new  Court  is  declared  by  the  76th  section,  which,  it  ap- 
pears to  me,  concludes  the  question.  That  section  pro- 
vides that  a  copy  of  the  petition,  schedule,  order,  and 
other  proceedings,  purporting  to  be  signed  by  the  officer 
in  whose  custody  the  same  shall  be,  or  his  deputy,  certi- 
fying the  same  to  be  a  true  copy,  shall  be  admitted  in  evi- 
dence in  all  Courts  as  sufficient  evidence  of  the  same, 
without  any  proof  further  than  that  the  same  is  sealed 
with  the  seal  of  the  Court.  That  proof  was  here  given ; 
and,  therefore,  I  am  clearly  of  opinion,  that  the  proceed- 
ings were  properly  proved. 

Rule  discharged. 
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IGl  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pleas, 
1833. 

^ ^ — ^  Williams  v.  Davies. 

Where  there  ASSUMPSIT  OH  several  bills  of  exchange  with  the 

mands,  and  the  common  counts.     The  defendant  pleaded  non  assumpsit^ 

pSriet-off,  *^^  statute  of  limitations,  and  a  set-ofF. 
the  plaintiff  is         At  the  trial  before  Lord  Lyndhursti  C.  B.,  at  the  Mid- 

not  obliged  to  ,,  ,  ../»,. 

prove  the  whole  dlesex  Sittings  after  last  Michaelmas  Term^  the  plaintiff,  in 
\l  the  firTin-  ^'^®  ^^st  instance,  proved  a>  sum  of  221  Qs.  8d.  to  be  due  to 
stance,  but  may  j^j,,,  fj-Q^fi  jjjo  defendant,  and  said  that  he  had  documents  to 

prove  only  the 

balance  which  prove  a  larger  sum  to  be  due,  which  he  should  not  put  in, 
afteVthe^defen-  unless  the  defendant  proved  his  set-off.  Chilton,  for  the 
hu"IeN^ff'Th7'*  tlefendant,  insisted  that  the  plaintiff  was  bound  to  prove 
plaintiff  may       his  whole  demand  in  the  first  instance,  and  had  no  right 

prove  other  ,  ,  i       i        .        .  t       t    0 

parts  of  his  ac-  to  go  luto  evidence  m  reply,  having  m  part  met  the  defen-* 
that"lTarte7  ^^^^'^  case.  The  defendant  then  proved  his  setoff  to  a 
larger  amount  than  the  plaintiff  had  proved.  In  answer  to 
the  defendant's  case,  the  plaintiff  proposed  to  prove  two 
bills  of  exchange  which  he  had  accepted  for  the  defen- 
dant's accommodation,  and  had  paid;  and  the  learned 
Judge  having  allowed  him  to  do  so,  a  verdict  was  found 
for  the  plaintiff. 

Chilton  now  moved  for  a  new  trial  on  the  ground,  amongst 
others,  that  the  evidence  in  reply  had  been  improperly  re- 
ceived; and  that  it  was  too  late  after  the  plaintiff  had 
closed  his  case,  to  give  evidence  of  demands  which  he  had 
not  made  part  of  his  case  in  the  first  instance.  He 
relied  upon  Rees  v.  Smith  (o),  where  Lord  EUenborough 
states  the  general  rule  to  be,  that  when  by  pleading  or  by 
means  of  notice  the  defence  is  known,  the  counsel  for  the 
plaintiff  is  bound  to  open  the  whole  case  in  chief,  and  can- 
not proceed  in  parts;  that  when  it  is  known  what  the 
question  in  issue  is,  it  must  be  met  at  once.  He  also 
cited  Browne  v.  Murray  (fi),  where  Lord  Tenierden  held 

(«)  2  Stark.  N.P.C.  31.  (//)  Ryan  &M.  N  P.C.  254. 
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that  in  an  action  for  a  libcl^  where  the  general  issue  was  Exeh.  of  pieas, 
pleaded  and  also  special  justifications,  the  plaintiff  might  in 
the  outset  give  all  the  evidence  he  intends  to  give  to  re- 
but such  justification,  or  he  might  do  so  in  reply  to  evi- 
dence produced  by  the  defendant;  but  that  he  was  not  en- 
titled to  give  part  of  such  evidence  in  the  first  instance, 
and  to  reserve  the  remainder  for  reply  to  the  defendant's 
case. 

Lord  Lyndiiurst,  C.  B. — The  consequence  would  be 
that  the  plaintiff  might  have  to  go  into  proof  of  many 
years'  transactions,  when  it  would  be  quite  unnecessary  to 
the  claim  which  he  made.  Either  of  the  two  ways  of  pro- 
ceeding may  be  correct;  and  it  must  be  left  to  the  discre- 
tion of  the  Judge  to  admit  the  evidence  or  not;  and  if 
ultimately  the  evidence  is  received,  it  cannot  be  com- 
plained of. 

Bayley,  B. — Where  evidence  is  rejected  improperly, 
it  is  a  ground  for  a  new  trial.  But  have  you  ever  known  a 
case,  where  a  new  trial  has  been  granted,  because  a  Judge^ 
in  the  exercise  of  his  discretion,  has  allowed  a  party  to 
give  evidence  at  a  late  period  of  the  cause?  It  is  not  part 
of  the  plaintiff's  case  in  the  first  instance — he  claims  and 
proves  the  lesser  sum.  Then  the  defendant  says,  that  he 
has  a  set-off.  The  plaintiff  puts  him  upon  proof  of  it,  and 
when  he  has  proved  his  set-off  to  a  certain  amount,  the 
plaintiff  says,  that  is  not  to  be  set  off  against  wh^t  I  claim, 
for  there  is  another  sum  due  to  me  which  I  now  prove. 

Rule  refused. 
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Exch.  of  Vivas, 
1833.      . 


CASES  IN  THE  EXCHEQUER. 


Sabine  v.  Field. 


The  Court  re-      X  HE  plaintiff  having  returned  nihil  on  two  writs  of  set. 
plaintiff  to  sign  fa.y  Piatt  Tiovi  uioved  for  judgment. 

judgment  on  the 

two  wriu  of  5ci.        Sed  per  Curiam. — It  does  not  appear  that  any  en- 
TCaiinff  that^any  d^^vours  have  been  made  to  give  the  party  notice. 

endeavour  had 
been  made  to 
give  the  party 
notice. 


(a)  See  Reg.  Gen.  Hil.  Term,  2 
Will.  4,  rule  81 ;  and  see  Lockwood 


Rule  refused. 

V.  Orme,  and  Newion  v.  Flighty  cit- 
ed in  Jervi8*8  Rules,  pp.  87»  88. 


MEMORANDA. 

In  the  course  of  this  Term  Thomas  Noon  Talfourd^ 
Esquire,  was  called  to  the  degree  of  Serjeant  at  Law,  and 
gave  rings  with  the  motto— il/a^na  vis  veritatis. 

In  the  vacation  after  this  Termi  David  Pollock^  Esq., 
Philip  Courtenay^  Esq.,  John  Blackbume^  Esq.,  and  W. 
H.  Maule,  Esq.,  were  appointed  his  Majesty's  counsel 
learned  in  the  law. 


REGULA  GENERALIS. 

Court  of  Exchequer  Chamber,  Mich.  Term,  2  Will.  4. 

It  is  ordered,  that,  henceforth,  the  costs  of  proceedings 
upon  writs  of  error  from  the  Court  of  Exchequer  to  this 
Court  be  taxed  and  allowed  by  the  Master  of  the  Court 
of  Exchequer. 

Tenterden,  J.  B.  Bosanquet, 

N.  C.  TiNDAL,  W.  E.  Taunton, 

S.  Gaselee,  E.  H.  Alderson, 

J.  Parke,  J.  Patteson. 
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REPORTS    OF    CASES 

ARGUED  AND  DETERMINED 

IN 

E'bt  <l!^outt0  of  it^xcitq^mv 

AND 


EXCHEQUER  OF  PLEAS,  EASTER  TERM,  3  WILL.  IV. 


Huntley  v.  Sanderson  and  Wilkinson.  v^f^fl^ 

X  HIS  was  an  action  of  assumpsit — the  declaration  was  s.  4-  Co,,  the 
filed  29th  January,  1833.  or^w/A'*"^^ 

The  rfr*^  count  stated,  That  on  the  17th  June,  1826,  in  «^"  captain, 

,         .  ,  1  «»  1  /.  despatched  the 

consideration  that  the  plaintitr,  at  the  request  of  the  de-  latter  to  Mira" 
fendants,  would  purchase  a  cargo  of  timber  for  the  defen-  smicdons  to 
dants,  at  a  certain  place  beyond  the  seas,  to  wit, Miramichi,  J? am^r*^d^ 
in  New  Brunswick,  and  would  draw  a  bill  of  exchange  for  drawupon  them 

^  for  the  amount 

H.  proceeded  to 
MirawUehi  ac- 
cordingly, and  there  purchased  some  Umber  from  one  L.,  for  154A  11#.  lid.,  and  drew  a  bill  upon 
S.  4*  Co.  for  the  amount,  at  sixty  days'  sight,  in  favour  of  the  seller  or  his  order.  The  bill  was 
dated  4th  September,  1826;  and,  on  the  21st  November,  it  was  duly  presented  for  acceptance  and 
protested  for  non-accepUnce.  The  phiintiff  was  in  Liverpool,  with  the  ship  under  his  command, 
from  October,  1826,  until  Jpril,  1827.  It  was  not  proved  that  the  plaintiff  received  any  notice  of 
the  dishonour  of  the  bill,  either  from  the  then  holder  or  from  the  defendants,  who  had  got  the 
cargo.  In  1832,  the  plaintiff  was  arrested  upon  this  bill,  at  Miramichi,  and  paid  it,  in  order  to 
release  himself  from  the  arrest.  In  a  special  action  of  assumpsit,  brought  by  the  plaintiff  against 
the  defendants  for  not  paying  the  bill,  for  not  accepting  it,  and  for  not  indemnifying  the  plaintiff 
from  all  loss  &c.  sustained  by  him  from  having  drawn  the  bill: — Held,  first,  that,  under  these  dr* 
curostances  the  defendants  could  not  insist  on  the  want  of  proof  of  notice  to  the  plaintiff  of  the  dis- 
honour of  the  bill,  as  a  defence  to  the  action ;  secondly.  That  a  promise  to  indemnify  was  the  pro- 
mise which  the  law  would,  in  this  case,  imply;  and  as  there  was  no  damnification  till  1832,  the 
statute  of  limitations  did  not  apply. 
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Exch.  of  Pleas,  (lie  amount  of  such  cargo  upon  the  defendants^  they  the 
defendants  undertook  and  promised  the  plaintiff  that  they 
would  duly  pay  such  bill  when  due.  That  the  plain- 
tiff, confiding  &c.,  on  the  4th  September ^  1826,  at  Mira- 
michi  aforesaid,  to  wit,  at  &c.,  purchased  a  cargo  of  tim- 
ber for  the  defendants,  whereof  he  purchased  part  of  one 
William  Ledden  for  154/.  llsAld.i  and  then  and  there 
drew  a  certain  bill  of  exchange  upon  the  defendants  for 
the  amount  of  the  purchase  money  of  the  said  part  of  the 
cargo;  by  which  bill  the  plaintiff  then  and  there  requested 
the  defendants,  sixty  days  after  sight  of  that  his  second 
bill  of  exchange  (first  and  third  of  the  same  tenor  and  date 
not  paid),  to  pay  to  the  order  of  the  said  William  Ledden 
the  sum  of  154/.  \\s.  lie/,  in  London^  for  value  received, 
and  then  and  there  delivered  the  same  to  the  sdid  fftlliam 
Ledden.  That,  on  the  21st  November^  182G,  at  &c.,  the 
defendants  had  sight  of  the  said  bill,  and  were  then  and 
there  requested  to  accept  the  same ;  and  that  afterwards, 
on  the  23rd  January ^  1827,  at  &c.,  when  the  said  bill  be- 
came due,  and  payable  according  to  the  tenor  and  effect 
thereof,  the  same  was  duly  presented  to  the  defendants, 
and  the  defendants  were  then  and  there  requested  to  pay 
the  same.  That  the  defendants,  not  regarding  &c.,  did 
not  nor  would  when  the  said  bill  was  so  presented  for  pay- 
ment, or  at  any  other  time,  pay  the  same;  but  then  and 
there  wholly  refused,  and  have  hitherto  wholly  refused  so 
to  do,  to  wit,  at  &c.,  although  the  said  first  and  third 
of  exchange  have  not  nor  have  either  of  them  been  paid  or 
presented  for  payment;  by  means  and  in  consequence 
whereof  the  plaintiff,  as  such  drawer  of  the  said  bill,  after- 
wards, on  the  23rd  October^  1832,  at  &c.,  was  called  upon 
and  forced  and  obliged  to  pay,  and  did  then  and  there 
pay  to  one  Jared  Belts,  the  holder  of  the  said  bill,  the  said 
sum  of  money  in  the  said  bill  specified,  together  with  cer- 
tain interest  thereon,  and  the  costs  of  a  certain  action  be- 
fore then  brought,  to  wit,  at  &c.,  by  the  said  /.  B.  against 
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the  said  ptatotiff  as  drawer  of  the  said  bill,  and  certain  £*<?*•  </  ^'fo*. 

1833 
Other  expenses  for  exchange,  re-exchange,  and  postage, 

in  the  whole  amounting  to  a  large  sum,  to  wit,  264/.  7^.  10^. 

by  means  of  the  said  several  premises  the  plaintiff  hath 

been  and  is  damnified  to  the  amount   thereof,    to  wit, 

at  &c. 

The  second  eoniit  stated — That,  on  the  1 7th  June,  1826, 
in  consideration  (as  in  the  first  count),  the  said  defendants 
undertook  and  promised  the  plaintiff  that  they  would  duly 
accept  such  bill  when  presented  to  them  for  that  purpose ; 
that  the  plaintiff,  confiding  &c.,  on  the  4th  September,  1826, 
at  MiranUc/n  aforesaid,  to  wit,  at  &c.  (purchase  and  draw- 
ing as  in  the  first  count);  that  afterwards,  on  21  st  Novem- 
ber, 1826,  at  &c«,  the  defendants  had  sight  of  the  said  bill, 
and  were  then  and  there  requested  to  accept  the  same. 
That  the  defendants  not  regarding  &c.  did  not,  nor  would 
when  the  said  bill  was  so  presented  to  them  for  acceptance, 
or  at  any  other  time,  accept  the  same;  but  then  and  there 
wholly  refused  so  to  do,  or  to  pay  the  same,  to  wit,  at  &c., 
although  the  said  first  and  third  of  exchange  have  not, 
nor  have  either  of  them,  been  accepted  or  been  presented 
for  acceptance  or  paid.  By  means  &c.  (special  damage  as 
in  the  first  count). 

The  third  count  stated— That,  on  the  17th  June,  1826,  in 
consideration  (as  in  the  first  count),  the  defc^ndants  under- 
took &c.  that  they  would  indemnify  and  save  harmless  the 
plaintiff  from  all  loss,  damage,  costs,  charges,  and  expenses 
which  should  or  might  be  made  or  brought,  arise  or  hap- 
pen, for  or  by  reason  of  the  plaintiff  so  drawing  the  last- 
mentioned  bill  of  exchange.  That  the  plaintiff,  confiding 
&c.,  did  afterwards,  on  the  4th  September,  1826,  AtMira- 
micM  aforesaid,  to  wit,  at  &c«  (purchase  and  drawing  as  in 
the  first  count);  that  afterwards,  on  the  21st  November, 
1826,  at&c.,the  defendants  had  sight  of  the  said  bill,  and 
were  then  and  there  requested  to  accept  the  same;  and  that 
afterwards,  on  the  23rd  January,  1827,  at  &c.,  when  the 
said  bill  became  due  and  payable  according  to  the  tenor 
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Exch.  of  Pleas,  and  effect  thereof,  the  same  was  duly  presented  to  the  de- 
fendants, to  wit,  at  &c.,  and  the  defendants  were  then  and 
there  requested  to  pay  the  same;  but  that  the  defendants 
did  not  nor  would,  when  the  said  bill  was  so  presented  to 
them  for  payment,  or  at  any  other  time,  pay  the  same,  but 
then  and  there  wholly  refused  and  have  hitherto  wholly 
refused  so  to  do^  to  wit,  at  &c.,  although  the  said  first  and 
third  of  exchange  have  not  nor  have  either  of  them  been 
paid  or  presented  for  payment.  That  the  defendants  not 
regarding  &c.  did  not  nor  would  indemnify  or  save  harm- 
less the  plaintiff  from  the  loss,  damage,  costs,  charges,  or 
expenses  arising  and  happening  to  him  the  plaintiff  by 
reason  of  his  the  plaintiff's  having  so  drawn  the  said  bills^ 
but  have  hitherto  wholly  neglected  and  refused,  and  stUl 
wholly  neglect  and  refuse  so  to  do,  to  wit,  at  &c.,  by  means 
and  in  consequence  whereof  the  pldintiff,  as  such  drawer 
of  the  said  bill,  afterwards  &c.  (special  damage  as  in  the 
first  count). 

There  were  three  other  special  counts  on  promises  to 
indemnify,  with  the  money  counts  and  account  stated. 
Pleas — Non  assumpsit  and  the  statute  of  limitations. 

At  the  trial,  before  Gurney,  B.,  at  the  Lent  Assizes 
for  the  county  of  Lancaster,  1833,  it  appeared,  that  in 
1826  the  defendants  were  owners  of  the  ship  Prince  Re- 
gent, of  Liverpool;  that  the  plaintiff  sailed  in  that  vessel 
as  master,  in  the*  employ  of  the  defendants,  in  June  of 
that  year,  from  London,  on  a  voyage  to  Miramichi,  and 
returned  with  the  vessel  to  Liverpool  in  October,  1826, 
and  that  he  remained  in  Liverpool  until  the  middle  of 
Jpril,  1827;  that  the  defendants  gave  the  plaintiff  the  fol- 
lowing letter  of  instructions : 

"  London,  17th  June,  1826. 
"  Captain  George  Huntley,  ship  Prince  Regent. 

"  Sir — Accompanying  this  you  will  receive  the  papers 
and  all  other  necessary  documents  for  the  present  intend- 
ed voyage  to  Miramichi.  On  your  arrival  at  that  port, 
you  will  deliver  the  letters  addressed  to  Mr.  /(*.  Ledden, 


Digitized  by  VjOOQIC 


EASTER  TERM,   3  WILL.  IV.  471 

Messrs.  L.  and  A..  Messrs.  G.  and  iV.,  and  Messrs.  M.  ExcK  of  Pleat, 

1833. 
and  D.,  and  you  will  inquire  and  see  who  has  the  best 

timber^  and  on  the  most  reasonable  terms^  and  at  the  same 
time  can  give  the  ship  the  quickest  dispatch.  You  will 
purchase  the  timber  from  those  parties  who'  can  serve  you 
on  the  best  terms,  and  give  the  best  dispatch.  If  Mr.  W. 
Ledden  can  do  this,  we  should  wish  you  to  give  him  the 
preference,  and  we  request  that  you  will  do  so,  provided 
he  serves  you  on  as  eligible  terms  as  the  rest  will  do;  (after 
some  further  directions)  you  must  keep  the  ship's  dis- 
bursements as  low  as  possible,  and  put  the  largest  possi- 
ble cargo  on  board  of  her.  You  will  draw  upon  us  for  the 
amount  of  cargo  and  disbursements  in  separate  bills,  and 
fill  up  the  bills  of  lading  with  our  address. 

(Signed)     "  H.  J.  Sanderson  Sf  Co.*" 

It  further  appeared,  that  the  defendants  were  not  ge- 
neral partners,  but  made  some  joint  purchases,  in  which 
they  used  the  style  of  H.  J.  Sanderson  8f  Co. ;  that  the 
plaintiff,  in  August,  1826,  purchased  a  quantity  of  timber 
of  the  above-mentioned  W.  Ledden,  the  invoice  amount  of 
which  was  154/.  lis.  lid.,  which  timber  was  shipped  on 
board  the  Prince  Regent,  at  Miramichi,  and  was  deliver- 
ed to  the  defendants  at  Liverpool,  in  October,  18^;  that 
the  plaintiff  drew  the  following  bill  of  exchange  on  the 
defendants : 

"  Miramichi,  4th  September,  1826. 
"£154.  lis.  llrf.  sterling. 

"  Sixty  days  after  sight  of  this  second  of  exchange  (first 
and  third  of  same  tenor  and  date  not  paid),  pay  to  the 
order  of  Mr.  W.  Ledden  the  sum  of  one  hundred  and 
fifty-four  pounds  eleven  shillings  and  eleven  pence,  in 
London,  value  received ;  which  place  to  account  of  cargo 
per  Prince  Regent.  ,,  ^.^^^^^  ^^^^^ 

"  To  Messrs.  H.  J.  Sanderson  8f  Co. 
"  Merchants,  Liverpool*' 
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E.rcfuof  Pkas^      That  the  said  bill  was  duly  presented  to  the  defendants 
^  at  Liverpool  for  acceptancei  on  the  21st  November ^  1826, 

Huntley      when  the  defendants  refused  to  accept  it;  and  thereupon, 
Sanderson,     a  Notary  Public  at  Liverpool  drew  up  a  regular  protest, 
according  to  which  the  bill  at  the  time  of  presentment  for 
acceptance  bore  the  following  indorsements : — "  Wtn,  Led" 
den,  Jared  Bretts,   Thomas  Patterson,  Robert  Ligers- 
wood.     Pay  to  the  order  of  Messrs.  James  Hunter  %  Co. 
— RogersoH,  Hunter  ^  Co.     That  the  bill  was  presented 
for  payment  on  the  23rd  January ,  1827,  in  the  manner 
mentioned  in  the  protest  following,  but  it  did  not  appear 
that  Messrs.  Barclay ,   Triiton,  Bevan,  8f  Co.  were  the 
bankers  of  the  defendants,  or  either  of  them,  viz.  "  On 
this  day,  the  23rd  of  January,  1827,  at  the  request  of 
Messrs.  James  Rogerson  of  London,  merchant,  bearer  of 
the  original  bill  of  exchange,  whereof  a  true  copy  is  on  the 
other  side  written,  T.  W.D.,  of  Zondbn,*  Notary  Public, 
&c.,  exhibited  the  said  bill  to  a  clerk  in  the  banking-house 
of  Messrs.  Barclay,  Tritton,  Bevan,  %  Co.,  the  bankers 
in  this  city  of  Messrs.  H.  J.  Sanderson  %  Co.,  upon  whom 
the  same  is  drawn,  and  demanded  payment  of  its  contents 
(the  time  limited  in  the  said  bill  for  payment  thereof  being 
elapsed  since  the  same  was  protested  for  non-acceptance; 
and  the  said  bill  being  payable  in  London,  but  no  parti- 
cular domicile  being  fixed  or  appointed  therein  or  thereby 
for  payment  thereof  in  this  city),  which  demand  was  not 
complied  with,  but  the  said  clerk  thereunto  answered,  no 
advice;  nor  could  I  the  said  Notary  obtain  payment  of  the 
said  bill  on  the  Royal  Exchange  of,  or  elsewhere  in,  this 
city;  whereupon,"  &c.     And  that  the  defendant  ffilkin- 
son  became  a  lunatic  in  April,  1830,  and  has  ever  since 
continued  so.    It  further  appeared  that  in  October,  1832, 
the  plaintiff  arrived  in  Miramichi,  and  was  arrested  on 
the  bill,  by  Jared  Betts,  and  that  he  paid  the  amount  of 
the  bill,  together  with  expenses.     The  arrival  of  a  vessel 
at  Liverpool  is  well  known  there,  being  advertised  in  all 
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the  ncwspapersi  and  the  plaintiff's  arrival  there  must  hare  ^<^*  of  PUag, 
,  .  1833. 

been  known. 

It  was  objected  for  the  defendants,  that  the  plaintiff 
ought  to  have  proved  that  he  had  received  due  notice  of 
the  dishonour ;  and  that  the  statute  of  Kraitations  was  a 
bar.  Gumey^  B.,  reserved  the  points,  and  a  verdict  was 
taken  for  S04/.,  subject  to  them. 

A  rule  msi  having  been  obtained,  cause  was  shewn  in 
Easter  Term  by— ^ 

Wighiman,  for  the  plaintiff. — The  main  quesUon  is, 
whether  the  statute  of  limitations  is  a  bar.  As  to  the  ques- 
tion of  there  being  no  notice,  there  was  no  evidence  one 
way  or  other  to  shew  that  the  plaintiff  was  discharged  by 
the  laches  of  any  prior  parties ; — as  between  these  parties 
the  question  does  not  arise.  There  was  nothing  to  make 
it  necessary  to  prove  such  notice  of  dishonour,  the  defen- 
dants being  strangers  to  the  bill.  The  bill  is  drawn  by 
the  plaintiff  as  the  agent  and  at  the  request  of  the  defen- 
dants, and  was  to  be  provided  for  by  them.  He  had  a 
right  to  expect  that  they  would  accept  and  pay  the  bill,  and 
it  was  not  his  duty  to  make  inquiries.  But  the  main  ques- 
tion is  on  the  statute  of  limitations.  The  contract  was  one 
of  indemnity.  At  the  end  of  six  years  he  is  arrested  on 
this  bill  at  Miramichi.  The  statute,  therefore,  cannot  ap- 
ply, because  he  would  bring  no  action  until  he  was  dam- 
nified. The  only  action  the  plaintiff  could  bring  being 
then  on  the  implied  contract  to  indemnify  against  damage, 
how  could  the  plaintiff  bring  his  action  before  he  suffer- 
ed damage?  The  statute  cannot  begin  to  run  until  the 
contract  to  indemnify  is  broken.  This  distinguishes  the 
case  from  the  cases  relied  upon  on  the  other  side  as  to  the 
implied  undertakings  of  attornies  and  others.  In  that  class 
of  cases  the  thing  was  to  be  done  at  a  particular  time,  and 
the  liability  arose  from  the  time  of  that  promise  being 
broken,  and  there  was  then  a  right  of  action,  though  not 
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Exch.  of  Pkas,  to  the  extent  of  the  damage  which  subsequently  accrued. 
^     Here  it  was  not  the  plaintiff's  duty  to  make  inquiries,  he 
HuMTLLY      had  a  right  to  presume  that  they  would  accept  and  pay 
Sanderson,     the  bill.     Whether  they  did  so  or  not  was  immaterial  to 
him  so  long  as  he  was  not  damnified.   It  was  on  that  dam- 
nification and  their  neglect  to  indemnify  him  that  his  cause 
of  action  arose. 

Cresswell,  for  the  detendsini  Sanderson. — Both  the  points 
made  on  behalf  of  the  defendants  are  answers  to  the  plain- 
tiff's case.  On  such  a  bill  as  this  notice  must  be  sent  by 
the  first  regular  ship,  Muilman  v.  D'Eguino  (a).  If  that 
was  an  available  defence  for  the  plaintiff,  he  cannot,  by 
paying  it,  put  the  present  defendants  into  a  worse  situa- 
tion. Turnet  v.  Leach  {b)  is  a  strong  authority  on  this 
point.  There,  the  indorsees  of  a  bill  of  exchange  paid  a 
subsequent  indorser,  who  had  been  found  guilty  of  laches, 
and  gave  notice  of  dishonour  to  the  defendant,  a  prior  in- 
dorser; and  though  from  the  numbers  of  indorsers  on  the 
bill,  the  defendant,  in  point  of  fact,  received  notice  of  dis- 
honour at  an  earlier  period  than  he  would  have  done  if  the 
bill  had  passed  regularly  through  all  the  indorsers,  still  it 
was  held,  that  the  plaintiff  could  not  waive  the  laches  of 
the  prior  parties ;  and  that,  having  been  discharged  by  that 
laches  from  his  liability  to  pay  the  bill,  he  had  paid  it  in 
his  own  wrong,  and  could  not  recover  over  against  the  de- 
fendant. In  the  present  case  how  could  the  plaintiff  sue 
if  he  was  a  volunteer  in  making  this  payment  when  he  had 
a  legal  defence?  [Baylei/9  B. — How  do  we  know  that  he 
had  a  legal  defence?]  The  burthen  of  proof  is  surely  on 
the  plaintiff.  •  A  party  suing  on  an  indemnity  must  shew 
that  the  party  who  has  sued  him  was  in  a  situation  to  en- 
force his  claim*  Suppose  that  the  defendants  could  have 
proved  negatively  that  no  notice  was  given,  it  is  clear  that 

(a)  2  H.  Bl.  565.  (b)  4  B.  &  A.  451. 
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the  injury  which  he  had  sustained  was  through  his  own  Exch.  of  rieas, 
fault,  and  that  he  could  maintain  no  action.    Here,  there-  ^ 

fore,  the  burthen  of  proof  being  upon  the  plaintiff,  he  was      hunti  f.y 
bound  to  make  out  his  allegations ;  but  he  has  not  made  out    Sanderson. 
that  he  was  compellable  by  law  to  pay  the  bill,  and,  there- 
fore, if  he  has  been  damnified,  it  has  been  by  his  own  fault. 
As  to  the  second  point,  the  ground  of  the  plaintiff's  com- 
plaint is,  that  the  defendants  did  not  make  themselves 
parties  to  the  bill.     There  was  an  implied  promise  to  ac- 
cept, and  the  defendants  broke  that  contract.  Marxetti  v. 
Williams  (a)  shews,  that  the  cause  of  action  was  then  com- 
plete, although  no  damage  had  then  occurred  to  the  pfain- 
tiff.     The  promise  may  have  been  to  indemnify,  but  it 
was  to  indemnify  by  accepting,  and  afterwards  providing 
for  the  bill.     The  case  is,  therefore,  exactly  the  same  in 
principle  as  Battley  v.  Faulkner  (6),  in  which  the  cause  of 
action  was  held  complete  on  the  delivery  of  wheat  of  a 
different  kind  from  that  agreed  to  be  delivered;  and,  al- 
though the  special  damage  occurred  within  the  six  years, 
the  statute  was  held  to  be  a  bar.     Short  v.  Macarthy  (c), 
and  the  other  cases  arising  on  the  negligence  of  attornies 
and  others  {d),  some  of  which  seem  extremely  hard  cases, 
establish  the  above  principle.     A  jury  might,  perhaps, 
have  given  him  the  whole  amount  to  put  him  into  funds 
to  meet  the  bill.     [Bayley,  B. — No  jury  could,  by  law, 
have  given  him  such  damages.]     The  amount  of  damages 
not  being  ascertained  is  certainly  no  criterion.     In  the 
cases   cited,  there  was  no  actual  damage  until  after  the 
breach  of  contract.     The  older  cases  establish  the  same 
point.     In  Barhly  v.  Kempstoto  (e),  (cited  and  confirmed 
in  3  Wilson,  138),  which  was  an  action  to  save  harmless 
and  indemnify  from  escapes,   it  was  held,   that  imme- 
diately upon   the  escape  the  plaintiffs  were  damnified 

(a)  1  B.  &  Ad.  415.  and  HoweU  v.  Young,  .5  B.  &  C. 

(b)  3B.  &A.288.  259;  and  the  other  cases  there 

(c)  3B.  &A.  626.  cited. 

(d)  See  2  Bro.  &  B.  72,  372,.        (e)  Cro.  Eliz.  123. 
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^•rrfi.^  Pleas,  and  ID  danger  to  be  sued,  and  might  sue  the  defendant 
presently,  and  not  tarry  till  they  were  sued.  There  is  no 
real  distinction  between  that  case  and  the  present; — 
there  the  promise  was  to  keep  safely  and  keep  harmless — 
here  it  was  to  accept  the  bill  and  save  harmless.  The 
action  accrued  where  the  promise  to  keep  safe  in  the  one 
case,  and  to  accept  in  the  other,  was  broken.  To  ma;ke 
any  thing  of  the  argument  on  the  other  side,  it  ought  to 
be  shewn  that  no  cause  of  action  accrued  on  the  part  of 
the  person  to  accept,  but  the  authorities  shew  clearly  that 
it  did. 

Cowling,  for  the  defendant  Wilkinson.— The  plaintiff 
must  shew  that  he  was  under  a  legal  obligation  to  pay  the 
money  (a).  He  avers  that  he  was  compelled  to  pay ;  without 
proving  that  notice  was  sent  him  by  the  first  regular  ship  to 
Miramichi  (%  he  does  not  prove  that  averment.  If  be  was 
discharged  by  the  want  of  notice,  he  could  not  make  the 
defendants  liable  by  subsequently  paying  the  bill.  Tuftwr 
V.  Leach  (c),  Roscow  v.  Hardy  (rf),  Marsh  v.  Maxwell  {e). 
[Bayley,  B. — There  the  plaintiff  was  endeavouring  to  reco- 
ver against  a  prior  party  to  the  bill ;  here,  he  sues  on  the  con- 
tract  of  indemnity.]  There  is  no  greater  hardship  or  diffi- 
culty in  requiring  the  plaintiff  to  prove  notice  here,  than 
when  suing  a  prior  party;  if  the  plaintiff  had  paid  in  pur- 
suance of  a  judgment  obtained  against  him,  that  might 
have  supplied  the  deficiency.  As  to  the  statute,  the  only 
implied, promise  was,  to  accept  or  to  indemnify  by  accept- 
ing; but,  even  supposing  a  general  contract  of  indemnity 
to  be  implied,  it  was  broken  by  the  refusal  to  accept,  and 
the  plaintiff  might  then  have  brought  an  action,  he  being 
then  liable  to  be  sued,  and  such  liability  being  a  sufficient 
damnification.  A  contract  of  indemnity  is  an  active  con- 
tract, and  means  that  the  party  shall  do  some  act,  as  by 

(a)  Shepherd's  Touchstone,  390.  (d)  12  East,  434. 

{b)  2  H.  BI.  566.  (e)  2  Camp.  210,  ii. 

(f)4B.  &  A.  461. 
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providing  funds,  &c.,  in  order  to  prevent  the  other  from  Exeh.  ofPieas, 
being  damnified ;  it  would^  thereforei  be  broken  on  non-  ^'  ^ 

acceptance,  since  the  defendants  had  then  failed  to  do  any^  Huntley 
thing  for  the  plaintifi^s  security.  A  different  construction,  sandeuson. 
namely,  that  the  plaintiff  must  suffer  some  real  loss  before 
he  can  sue,  would  make  an  imperfect  indenmity,  since  it 
would  assume  that  the  plamtiff  must  have  actually  been 
damnified ;  and  would  be  prejudicial,  for  perhaps  the  gua- 
rantier  might,  in  the  mean  time^  become  insolvent,  and  the 
other  would  then  lose  all  redress  against  which  he  might 
have  guarded  himself  if  he  could  have  sued  previously. 
Thus  the  plea  of  nonfuit  damnificaius,  though  in  form  a  ne- 
gative plea,  is,  in  reality,  an  active  one.  Broughton^sca»e{a). 
So,  a  person  agreeing  to  save  harmless  firom  an  obligation, 
ought  to  discharge  it  by  release  or  otherwise,  and  commits 
a  breach,  if  the  obligation  be  forfeited  whereby  a  liability 
to  be  sued  is  incurred  (6).  BarJclyy.  Kemp8tow(c);  Abbots 
y.Johnson{d);  Bullock  y. Lloyd {e).  This  is  also  admit- 
ted by  the  Court  in  Goddard  v.  Vanderheyden  (/),  though 
tliey  decided  there  that  until  payment  the  cause  of  action 
did  not  assume  the  form  of  a  debt.  If  the  plaintiff  had  con- 
cluded the  counts  of  the  declaration  by  merely  averring  a 
refusal  to  accept,  they  would  have  been  good,  and  a  plea 
that  the  defendants  afterwards  took  up  the  bill  would  not 
have  been  a  bar.  [Bayley,  B. — Could  the  plaintiff  maintain 
an  action  until  he  had  suffered  some  actual  damage?]  Mar^ 
xetti  V.  Williams ig)  is  an  authority  that  he  might;  so 
is  Vani  Wart  v.  Woolley  (A),  which  also  tends  to  shew 
that  the  plaintiff  ought  to  receive  nominal  damages  only, 
for  since  be  purchased  abroad  he  would  pledge  his  own 
credit,  and  might,  therefore,  have  maintained  an  action 
against  the  defendants  for  goods  sold  and  delivered.     And 

(a)  6  Co.  24  a.  (/;  3  Wils.  262,  270,  27^. 

(6)  Com.  Dig.  Condition,  J.  (g)  1  B  &  Ad.  415. 

(c)  Cro.  Eliz.  123.  (A)  3  B.  &  C.  439;  S.  C.  6  D.  & 

{d)  3  Buls.  233.  R.  347;  I  M.  &  M.  N.P.C.  610. 
(<?)  2Carr.  &P.  N.P.C.  119. 
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^^^\Xrt^^^'*  his  having  lost  that  remedy  by  lapse  of  time  is  his  own 
v«..^^.J^/     fault,  and  ought  not  to  prejudice  the  defendants.     The 
Huntley      cases  cited,  particularly  Bullock  v.  Lloyd,  shew  that  the 
Sanderson,     plaintiff  might  have  recovered  the  whole  sum  from  the  de- 
fendants immediately  on  non-acceptance;  but,  even  if  he 
could  have  recovered  nominal  damages  only,  the  judgments 
in  Howell  v.  Young  (a)  shew  the  statute  would  have  been 
a  bar.     That  case  shews,   as  soon  as  a  cause  of  action 
is  complete,  the  statute  commences  running.     And  it  is 
immaterial  that  the  special  damage  is  recent,  or  that  the 
plaintiff  had  nq  notice  of  the  breach.     Every  count,  par- 
ticularly the  third,  states  the  payment  by  the  plaintiff  as 
the  consequence  of  a  prior  cause  of  action,  and  not  as  a 
cause  of  action  itself. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by — 

Bayley,  B. — This  was  a  special  action  of  assumpsit 
upon  a  promise  to  pay  a  bill  of  exchange,  drawn  by  the 
plaintiff  upon  the  defendant,  upon  another  promise  to  ac- 
cept it,  and  upon  a  third  promise  to  indemnify  the  plaintiff 
from  all  loss,  damages,  costs,  charges,  and  expenses  which 
might  happen  to  him  from  his  having  drawn  the  bill.  The 
facts  of  the  case  were  shortly  these.  The  defendants  were 
owners  of  the  ship.  Prince  Regent,  of  which  the  plaintiff 
was  the  captain,  and  in  June  they  dispatched  him  to  Mu 
ramichi,  with  instructions  to  purchase  a  cargo  of  timber, 
and  draw  upon  them  for  the  amount.  The  plaintiff  pro- 
ceeded to  Miramichi  accordingly,  and  purchased  timber 
there,  from  W.  Ledden,  to  the  amount  of  154/.  lis.  lid., 
and  drew  a  bill  on  the  defendants  for  that  amount  at  sixty 
days'  sight,  in  favour  of  the  seller,  William  Ledden,  or  his 
order.  The  bill  was  dated  4th  September,  182G,  and  on  • 
the  21st  November  it  was  duly  presented  for  acceptance, 

(a)  6  B  &  C.  269. 
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and  protested  for  non-acceptance.  It  was  again  presented  J^ch,  of  pieat, 
for  payment  at  the  time  when,  if  it  had  been  accepted,  it 
would  have  become  due ;  but  a  doubt  Iiaving  been  raised 
whether  that  presentment  was  at  a  proper  place,  and  it 
being  immaterial  whether  a  due  presentment  was  made  or 
not,  that  presentment  may  be  laid  out  of  the  case.  The 
plaintiff  was  in  Liverpool^  with  the  Prince  Regent  under 
his  command,  from  October^  1826,  until  the  middle  of 
Aprils  18^;  and  it  did  not  appear,  upon  the  trial  of  this 
cause,  that  he  received  any  notice  of  the  dishonour  of  the 
bill,  either  from  the  then  holder,  or  from  the  defendants 
who  had  got  the  cargo  (the  consideration  for  the  bill)  and 
had  dishonoured  the  bill  by  which  payment  for  that  cargo 
was  to  have  been  made.  In  1832,  the  plaintiff  was  at  Mi- 
ramichif  and  was  arrested  there  upon  this  bill,  and  he 
paid  it  to  release  himself  from  the  arrest;  and  whether  he 
is  entitled  to  be  reimbursed  by  the  defendants  is  the  ques- 
tion in  this  cause.  Two  objections  aire  relied  upon  by  the 
defendants,  one,  that,  as  the  plaintiff  did  not  appear  to 
have  had  notice  of  the  bill's  dishonour,  he  was  under  no 
legal  obligation  to  pay  it,  and  paid  it  of  his  own  wrong; 
the  other,  that  his  right  of  action  accrued  upon  the  dis- 
honour of  the  bill  by  the  refusal  to  accept;  that  the  subse- 
quent damnification,  by  his  being  forced  to  pay,  gave  no 
new  right  of  action^  though  it  might  influence  the  damages, 
and,  consequently,  that  the  statute  of  limitations  was  a  bar. 
As  to  the  former,  this  is  not  the  case  of  an  ordinary  drawer 
of  a  bill  of  exchange,  but  that  of  a  drawer  identified  in  a 
great  degree  with  the  defendants,  his  drawees,  and  left 
unwarrantably  in  ignorance  by  them,  when  they  ought  to 
have  apprized  him  of  their  refusal  to  accept,  and  deserted 
by  them  when  they  ought  to  have  given  him  protection. 
The  bill  was  drawn  for  goods  bought  by  the  plaintiff;  he 
was  agent  in  that  purchase  for  the  defendants,  they  are  his 
principals ;  he  draws  upon  them  for  payment,  they  disho- 
nour his  draft; — they  do  not  appear  to  have  given  any  reason 

VOL.  I.  K  K 
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Ejcch.  of  Pleas,  for  that  Step.  Was  not  this,  then,  in  substance,  a  disavowal  of 

IH33 

v^..^^^.!^  his  agency  and  right  to  draw  ?  and  might  it  not  reasonably  be 
HuNTi  EY      expected  that  the  tribunals  at  Miramichi  might  have  held 

Sanderson,  this  a  casc  in  which  the  plaintiff  would  have  been  liable 
upon  the  bill,  even  without  notice  of  the  refusal  to  accept? 
He  either  had  authority  from  the  defendants  to  draw,  and 
was  really  their  agent,  or  he  was  not.  If  he  were,  he  would 
have  his  remedy  over  against  them,  and  so  would  be  indem- 
nified; if  he  were  not,  he  was  to  be  considered  as  princi- 
pal, and  in  the  former  case  he  might  have  been  considered 
by  the  Court  at  Miramichi  as  atanding  upon  the  same 
ground  with  the  defendants,  and  equally  liable  with  them. 
Suppose,  however,  that  the  plaintiff  bad  a  fair  chance  of 
resisting  the  claim  upon  him  at  Aliramiehi^  have  thedefen^ 
dants  so  conducted  themselves  towards  the  plaintiff  as  to 
justify  them  in  making  the  objection  that  he  did  not  They 
ought  to  have  apprized  him  of  their  refusal  to  accept,  and 
of  the  motives  on  which  that  refusal  was  grounded,  but 
they  did  not ;  they  ought  to  have  given  him  instructions 
what  course  to  pursue  if  be  were  called  upon  for  payment, 
and  should  have  given  him  authority  and  directions  upon 
whom  to  call  in  case  of  need,  but  they  do  neither.  The 
defendant  was  arrested  in  a  foreign  country,  as  far  as  we 
can  judge,  unexpectedly,  for  a  debt  which  was  not  hia 
own,  but  for  which  the  defendants,  his  employers,  had  had 
value ;  he  is  without  any  instructions  how  to  act;  it  does 
not  appear  from  whom  he  got  assistance;  and,  under  these 
circumstances  we  are  of  opinion  that  the  defendants  cannot 
say  he  did  wrong  in  paying  the  money.  Upon  the  special 
grounds,  therefore,  that  the  plaintiff  drew  the  bill  because 
be  was  agent  to  the  defendants;  that  it  was  drawn  not  for  hia 
own  purposes  but  to  pay  for  goods  he  had  bought  for  them ; 
that  it  does  not  appear  they  ever  apprized  him  they  had 
dishonoured  the  bill,  or  gave  him  any  instructions  bow  to 
act  if  called  upon  for  payment — we  are  of  opinion,  that 
the  want  of  notice  to  the  plaintiff,  of  the  dishonour  of  the 
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billy  from  the  then  bolder  of  the  bill,  famishes  no  ground  Exck.  rf  PUas, 
of  defence  in  this  action.  v         '  ^ 

The  second  ground  of  defence  is  upon  the  statute  of  li«  Huntley 
nutations,  and  that  is  founded  upon  the  ground  that  the  Sanderson. 
promise  to  accept,  or  the  promise  to  pay,  is  the  promise  the  * 
law  would  imply  in  this  case,  not  the  promise  to  indemnify; 
but,  upon  consideration,  we  are  of  opinion  that  the  promise 
to  indemnify  is  the  promise  the  law  would  imply.  There 
might  be  justifiable  grounds  for  a  refiisal  to  accept  or  pay, 
(fraud,  for  instance,  or  want  of  title  in  the  seller),  and  it 
would  be  against  reason  to  imply  that  the  defendants 
should  forego  their  right  to  insist  upon  any  such  ground; 
and  it  would  be  utterly  immaterial  to  the  plaintiff  whether 
they  accepted  or  paid,  so  long  as  the  neglect  to  accept  or 
pay  did  not  damnify  him.  Besides,  upon  a  promise  to  ac- 
cept or  pay,  there  eould  be  no  proper  rule  for  estimating 
the  damages  till  damnification.  We  are,  therefore,  of  opin- 
ion, that  the  promise  to  indemnify  is  the  promise  the  law 
would,  in  this  case,  imply ;  and  as  there  was  no  damnifica- 
tion till  1832,  the  statute  of  limitations  does  not  apply. 

Rule  discharged. 


Lawson  r.  Case. 
JML ANSEL  had  obtained  a  rule  in  this  case  to  set  aside  It  is  not  suffl- 

.1  ^M^    o       t>      •  1     •*.  cicnt,  in  a!n  affl- 

the  wnt,  &c.  for  irregularity.  davtt  by  the  de- 

fendant in  a 
cause,  to  de- 

Thedger  die  wed  cause,  and  objected  to  the  affidavit  scribe  iiim  as  tiie 
on  which  the  rule  had  been  obtained  for  not  giving  any  defendant," 
addition  to  the  deponent,  who  was  the  defendant  in  the  other  addition. 
cause,  and  was  merely  described  in  the  affidavit  as '^  A.  B., 
the  above-named  defendant.**    He  referred  to  rule  5,  Hi- 
lary  Term,  2  WiU,  4,  by  which  it  is  ordered,  that  "  the 
addition  of  every  person  making  an  affidavit  shall  be  in- 

K  K  2 
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serted  therein.**  He  said,  that  by  the  old  practice  of  the 
King*s  Bench,  the  defendant's  addition  must  have  been 
stated,  though,  in  the  Common  Pleas,  the  rule  was  differ- 
ent (a).  He  submitted,  that  it  was  intended  by  the  late 
'  rule  to  make  the  practice  uniform  in  this  respect. 

Mansely  contrd,  contended  that  the  rule  could  not  have 
been  intended  to  apply  to  the  parties  in  the  cause,  and 
that  it  was  quite  unnecessary  to  give  an  addition  to  the 
defendant,  when  the  plaintiff  must  be  cognizant  of  his  de- 
scription. 

Lord  Lyndhurst,  C.  B. — The  object  of  the  rule  was 
uniformity.  The  safer  way  is  to  adhere  strictly  to  the  let- 
ter of  the  rules.     Upon  the  whole,  we  think  the  affidavit 

defective* 

Rule  discharged. 

(a)  Jervis^s  Rules,  p.  53,  note  {/). 


An  informality 
in  the  notice  of 
bail  does  not 
render  the  pro- 
ceeding null,  80 
as  to  justify  the 
plaintiff  in  issu- 
ing an  attach- 
ment against 
the  sherift 


The  King  v.  The  Sheriff  of  Middlesex,  in  a  cause  of 
DuNcoMBE  V.  Crisp. 

XHE  notice  of  bail  in  this  case  was  informal;  and  the 
plaintiff,  treating  it  as  a  nullity,  issued  an  attachment; 
against  the  sheriff. 

Price  obtained  a  rule  to  set  aside  this  attachment; 
against  which — 

Erie  shewed  cause,  and  contended  that  the  notice  was 
a  nullity,  and  that  the  attachment  was  therefore  regular. 

But  the  Court  said^  that  the  informality  did  not  render 
the  notice  a  nullity;  and  made  the  rule  for  setting  aside 
the  attachment — 

Absolute,  without  costs,  the  rule  not  pray- 
ing for  costs. 
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Brigstocke  r.  Smith. 


Assumpsit  for  work  and  labour,  money  counts,  and 
account  stated.  Pleas — Greneral  issue  and  statute  of  limi- 
tations. 


An  acknowledg- 
ment to  take  a 
(  out  of  the 
statute  of  Hmi- 
tationt  must  be 

At  the  last  Lent  Assizes  for  the  county  of  Carmarthen,  tuch  as  wUi 

before  Paitesan,  J.,  the  plaintiff  was  nonsuited,  with  liberty  ^q  of  a°pnH 

to  move  to  enter  a  verdict  for  68/.  3*.  8rf.,  if  the  Court  S^,^*^th7 

should  be  of  opinion  that  the  following  letter  was  suffi-  following  letter 

1        ,  i.  ,  «,."..  did  not  raise  the 

cient  to  take  the  case  out  of  the  statute  of  limitations : —      implication  of  a 

promise  to  pay, 

"  Morgan  Tin  Works,      SSt:,rtakf  " 
*'  Jan.  28th,  1831.  ^^  «*»«  o«t  ©^ 
«  Messrs.  George  Sf  Andot,  ^iV'^pi^tT 

"  Gentlemen,- In  reply  to  your  application  of  the  Wth  K^i9th In" 
instant,  for  the  payment  of  89/.  10*.  lljrf.  to  Mr.  D.  Brig-  ^^^  ^^[^^« 
siocke,  I  beg  to  say,  that  it  is  a  claim  I  am  by  no  means  89^  io«.  iHd. 
prepared  to  admit  to  the  full  extent,  and  to  make  the  fol-  iUteke,  i  begfo 


Ofthat8um.68/.3,.8rf.  ^Xl^" 


lowing  observations  respecting  it. 

is  made  up  of  items  for  business  and  materials,  stated  to  "<>  ">«*"•  Pre- 
pared to  admit 
have  been  done  and  furnished  between  the  years  1817  and  to  the  full  ez- 

1824,  a  period  during  which  I  was  concerned  in  two  sue-  ^ke*the^oi- 

cessive  partnerships,  to  one  or  other  of  whom  the  ac-  jf'^^s  obsem- 

•^  .  "**"•  respecting 

counts  Mr.  B,  was  entitled  to  recover  ought  to  have  been  it.  of  that  sum, 

charged.  made  up  of 

"  Having,  at  different  times,  wound  up  both  those  con-  jJerand  mate- 
cerns,  and  quitted  Carmarthen  as  long  back  as  the  year  f*****  •^^^^  to 

"  have  been  done 

and  fumuhed 
between  the  years  1817  and  1824,  a  period  during  which  I  was  concerned  in  two  successive  partner- 
ships, to  one  or  other  of  whom  the  accounts  Mr.  B.  was  entitled  to  recover  ought  to  have  been  charg- 
ed. Having  at  different  times  wound  up  both  those  concerns,  and  quitted  Carmarthen  as  long  back 
as  the  year  1824,  I  was  surprised  to  receive  Mr.  B,'t  bill  in  1829,  five  years  afterwards;  and  it 
is  certainly  not  a  little  strange,  that  he  should  then  send  in  a  charge  of  so  old  a  date,  when,  if  any 
account  was  due,  it  could  hardly  be  expected  that  the  means  would  remain  of  ascertaining  its  cor- 
rectness. I  cannot,  therefore,  allow,  that  1  am  liable  to  pay  any  -part  of  the  account  previous  to 
the  year  1825;  but,  as  1  anticipate  being  In  Cannarihen  shortly,  I  will  then  communicate  wiih 
Mr.  B,  personally  respecting  it.  The  remainder  of  the  account  is  for  repairs  ordered  by  an  agent 
under  the  late  firm  of  Robert. Smith  8f  Co..  to  be  done  at  the  works  in  Carmarthen,  in  1827,  toge* 
ther  with  a  few  items  for  glaxing  in  the  year  1825,  making  together  201,  I7«.  5d.,  which  I  believe 
to  be  correctly  charged,  and  for  which  I  inclose  a  check,  and  will  thank  you  to  acknowledge  the 
receipt  of  it" 
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Exch.  of  Pka*,  1824,  I  was  surprised  to  receive  Mr.  B.^s  bill  in  1829,  five 
years  afterwards.  And  it  is  certainly  not  a  little  strange, 
that  he  should  then  send  in  a  charge  of  so  old  a  date, 
when,  if  any  account  was  due,  it  could  hardly  be  expected 
that  the  means  would  remain  of  ascertaining  its  correctness. 
I  cannot,  therefore,  allow,  that  I  am  liable  to  pay  any  part 
of  the  account  previous  to  the  year  1825:  but,  as  I  antici* 
pate  being  in  Carmarthen  shortly,  I  will  then  communicate 
with  Mr.  B.  personally  respecting  it.  The  remainder  of 
the  account  is  for  repairs  ordered  by  an  agent  under  the 
late  firm  of  Robert  Smith  Sf  Co.,  to  be  done  at  the  works 
at  Carmarthen  in  1827,  together  with  a  few  items  for 
glazing  in  the  year  1825,  making  together  202.  lis.  5d., 
which  I  believe  to  be  correctly  charged,  and  for  which  I 
inclose  a  check,  and  will  thank  you  to  acknowledge  the 
receipt  of  it.     I  am.  Gentlemen,  your  obedient  Servant, 

"  Robert  Smith. 

^  Since  writing  the  above,  I  thought  it  would  be  most 
convenient  to  send  you  a  banker's  draft.** 

John  Evans  now  moved  to  enter  a  verdict  for  the  sum  of 
68L  3s.  8d. — The  only  question  in  this  case  is  as  to  the  effect 
of  the  letter.  The  construction  to  be  put  upon  it  must  be 
the  same  as  before  the  late  statute  (a);  that  was  decided 
in  Haydon  v.  Williams  (6),  where  it  is  said,  by  Tindaly 
C.  J.,  in  delivering  the  judgment  of  the  Court,  **  that  sta- 
tute did  not  intend,  as  it  appears  to  us,  to  make  any  alter^ 
ation  in  the  legal  construction  to  be  put  upon  acknowledge 
ments  or  promises  made  by  defendaats,  but  merely  to  re- 
quire a  different  mode  of  proof,  substituting  the  certain 
evidence  of  a  writing,  signed  by  the  party  chargeable,  in- 
stead of  the  insecure  and  precarbus  testimony  to  be  de- 
rived from  the  memory  of  witnesses;"  this  being  the  law, 
and  the  acknowledgment  in  the  present  case  being  in  writ- 
ing, it  only  remains  to  inquire  whether  such  an  acknow- 

(«)  9  Geo.  4,  c.  14.        (6)  4  M.  &  P.  811 ;  S,  5.  7  Bing.  166. 
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ledgment,  either  in  writing  or  by  parol,  before  the  statute,  Exch,  of  Pieai, 

would  hare  prevented  the  operation  of  the  statute.    It  ^ 

has  often  been  observed,  that  it  would  have  been  better     Brigstockk 

never  to  have  gone  beyond  the  letter  of  the  statute;  but  it       Smitik 

is  now  too  late  to  make  that  objection.    There  are  several 

cases  which  seem  to  have  settled  that  where  a  party  does 

not  deny  the  existence  of  the  debt,  or  uses  ambiguous 

language  about  it,  but  says  that  it  is  discharged  by  lapse 

of  time,  that  is  a  sufficient  acknowledgment  to  take  the 

case  out  of  the  statute,  the  principle  being  as  stated  by 

Lord  Ellenbarottgh,  in  one  case,  that  the  statute  was 

meant  for  the  protection  of  those  who  lost  their  proofs  of 

payment,  not  for  those  who  did  not  pretend  that  they  had 

paid  at  all.   Lloyd  v.  Maund  (tf),  Bryan  v.  Horseman  (b). 

In  CoUedge  v.  Horn  (e),  the  defendant  wrote  a  letter  to 

the  plaintiff's  attorney  to  the  following  effect: — "  I  have 

received  yours  respeotmg  plaintiff's  demand.     It  is  not  a 

just  one,  and  am  ready  to  settle  the  account  whenever  the 

plaintiff  may  think  proper  to  meet  me  on  the  business.     I 

am  not  in  his  debt  902.,  nor  anything  like  that  sum;  shall 

be  happy  to  settle  the  difference  by  his  meeting  me." 

Bayley,  B. — "  I  am  ready  to  settle  the  acootmt"  is  a 
promise.  There  is  an  acknowledgment  that  something  is 
due,  and  then  the  defendant  says,  when  the  plaintiff  meets 
him,  he  will  be  happy  to  settle.  You  will  find,  in  Kennett 
V,  Milbank  (d)  that  part  of  the  Court  intimated  a  distinct 
opinion  that  an  acknowledgment  was  not  sufficient  without 
a  promise  to  pay.  You  may  collect  the  same  from  Haydon  v. 
Williams.  In  that  case  there  was  a  distinct  acknowledgment 
of  a  debt  being  due,  but  there  was  only  a  qualified  promise 
to  pay.  That  makes  out  that  a  mere  acknowledgment  is  not 
sufficient  to  take  a  case  out  of  the  statute  of  limitations, 
unless  there  be  a  promise  to  pay — the  acknowledgment  is 

(o)  2  T.  R.  760.  Bing.  120. 

{h)  4  East,  599.  (d)  I  Moo.  &  Scott,  102;  S.  C. 

(c)  10  B.  Moore,  431 1  5.  C.  3      8  Bing.  38. 
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Exch,  of  Pleas,  absolute — the  promise  is  qualified.     I  believe  this  is  the 
'  ^     construction  which  has  invariably  been  put  in  the   late 


Briostocke  cases  on  the  statute.  The  principle  to  be  collected  from 
Smith.  Tanner  and  Smart  (a)  is  this,  that  the  acknowledgment  is 
evidence  of  a  new  promise,  and  constitutes  a  new  cause  of 
action.  It  was  there  laid  down,  that,  upon  a  general  ac- 
knowledgment, where  nothing  is  said  to  prevent  it,  a^ne- 
ral  promise  to  pay  may,  and  ought  to  be,  implied ;  but 
where  the  party  guards  his  acknowledgment,  an  implica* 
tion  will  not  arise.  Thus  a  refusal  to  pay  will  prevent  the 
implication  of  a  promise  arising  from  such  an  acknowledg- 
ment ;  and  a  conditional  promise  to  pay,  when  able,  will 
prevent  an  absolute  promise  from  being  implied.  Feam 
v.  Letois  (6),  Scales  v.  Jacob  (c),  and  Ayton  v.  Bolt  (rf), 
establish  this,  that  a  mere  acknowledgment,  though  it 
may,  under  circumstances,  amount  to  a  new  promise,  yet, 
if  it  does  not,  it  is  not  a  sufficient  answer  to  the  statute  of 
limitations^  Now,  in  the  present  case,  there  is  a  letter 
acknowledging  that  the  plaintiff  makes  a  demand,  but  not 
acknowledging  the  propriety  of  the  demand,  and  denjring 
all  liability  on  his  part  to  make  the  payment.  I  think, 
that  where  there  is  such  a  denial,  I  cannot  make  the  im- 
plication of  a  promise  to  pay. 

Vauohan,  B. — In  Frost  v.  Bengough{e)f  it  was  decided, 
that  it  is  to  be  left  to  the  jury  to  say,  whether  they  can 
imply  a  fresh  promise  from  a  distinct  acknowledgment; 
but  here  there  is  nothing  like  a  distinct  acknowledgment 
It  does  not  appear  to  me,  that  there  is  here  any  thing 
from  which  a  fresh  prombe  can  be  implied. 

The  other  Barons  concurred — 

And  the  rule  was  refused. 

(a)  6  B.  &  C.  602;  5.  C.  9  D.     Bing.  638. 

&  R.  549.  {d)  12  B.  Moore,  305-,  S.C.4 

(b)  4  M.  &  P.  1 ;  5.  C.  6  Bing.      Bing.  105. 

349.  (c)  8  Moore,  180;  S.  C.  1  Bing. 

(c)  11  B.  Moore,  553;  S.  C.  3     266. 
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Bxeh,  of  Pleat, 
1833. 

SiDDALL  V.  John  Rawclivfe.  ^^      ^      ^ 

jAlSSUMPSIT  on  a  promissory  note,  dated  12th  De-  A  promissory 
cember,  1825,  for  100/.,  payable  on  demand,  with  interest,  ^^e  fcce  of  it 
Plea— The  general  issue.  P»y*"«  *»°  d*- 

^  mand,  was 

At  the  trial,  before  Aldersonf  J.,  at  the  last  Spring  As-  given  to  the 
sizes  for  the  county  of  Yorhi  the  following  appeared  to  be  BuUding  So- 
the  facts  of  the  case :  *^!7'.  ^,  T!^ 

•M«.  «»^%a  V*  M««^  x^a,o^  certain  instal- 

The  plaintiff  was  an  innkeeper  at  Meltham.  in  the  West  ™en^  ^^^ 

'^  and  interest. 

Riding  of  the  county  of  York,  and  was  the  trustee  of  a  The  payee  hav- 
money-club,  called  the  Commercial  and  Building  Society ^  '^f  note,  "took  a 
which  was  held  at  his  house.     The  club  had  been  esta-  cognovit  for  the 

instalments  then 

blished  on  the  7th  December^  1825,  by  several  of  the  in-  due,  and  costs, 
habitants  of  Jlf^ftAam,  who  agreed  to  form  a  fund  byquar-  terwardspaidf 
terly  contributions  of  21.  2s.  for  each  nominal  share  of  J^,^®  JJ]^®^* 
100/.     When  the  contributions  amotmt  to  a  sufficient  sum,  debt  and  oosu 

in  the  action  :— 

the  member  who  will  give  the  highest  premium  receives  Held,  that  he 
100/^  deducting  the  premium,  and  giving  a  promissory  ^^  tnoUier  ac* 
note,  signed  by  himself  and  two  or  more  sureties  for  100/.  fo^^^'JJ^en^f* 
payable  on  demand.     This  note  is  usually  given  to  secure  which  subse- 
the  quarterly  contributions,  fines,  penalties,  and  interest  due. 
on  the  100/.,  until  the  termination  of  the  club  by  each  in- 
dividual member  having  received  his  share  in  his  turn. 
Samuel  Rawcliffe,  a  brother  of  the  defendant,  was  a  mem- 
ber of  this  club  for  two  shares,  one  of  100/.  and  one  of 
50/.;  at  the  end  of  the  year  1825,  he  received  his  share 
of  100/.,  deducting  a  premium;  and  he  and  the  defen- 
dant, and  two  others  as  his  sureties,  signed  the  promissory 
note  in  question.     Samuel  Rawcliffe  continued  to  pay  the 
fines,  contributions,  and  interest,  until  1829,  when  he  be- 
came embarrassed;  and  in  Michaelmas  Term,  1830,  an  ac- 
tion was  commenced  by  the  plaintiff  against  him  and  the 
present  defendant,  and  Dawson,  as  the  sureties,  to  recover 
17/.  18s.  the  arrears  then  due.     The  cause  stood  for  trial 
at  the  Leni  Assizes,  1831 ;  shortly  previous  to  which  time, 
the  defendant  John  Rawcliffe  applied  to  the  plaintiff's  at- 
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Exeh.  of  Pleas,  torney,  and  oiFered  to  give  his  own  cognovit^  for  securing 
V      •       ,     payment  of  the  debt  and  costs,  payable  in  May  then  next. 
SiDDALL       1*he  plaintiff  agreed  to  accept  this  cognovit,  on  condition 
Rawcliffe,    *^**  ^^^  ^"'y  *^®  *^^"  arrears,  but  the  arrears  due  in  the 
preceding  December,  and  in  May  and  June,  1831,  should 
be  included.     Those  sums  amounted  to  28L  17^.,  and  the 
costs  were  made  out  amounting  to  11/.  98.  6d.     The  cog- 
novit was  in  the  following  form: — 

**  In  the  Exchequer  of  Pleas. 

Between  Samuel  Siddall Plaintiff, 

and 
Samuel  Rawcliffe,  Joseph  Dauh 
son,  and  John  RawcUffe  •     .  Defendants. 

''  I,  John  Rau>cliffe,  one  of  the  above-named  defendants, 
do  confess  this  action;  and  that  the  plaintiff  hath  sus- 
tained damages  to  the  amount  of  SOOl,  besides  his  costs 
and  charges  as  between  attorney  and  clienti  to  be  taxed 
by  the  Master;  but  no  judgment  is  to  be  entered  up  or 
execution  issued,  until  the  ^rd  day  of  May  next,  in  de^ 
fault  of  the  payment  of  the  sum  of  twenty-eight  pounds 
seventeen  shillings,  being  the  debt  in  this  action,  together 
with  the  said  costs;  and  I  hereby  agree,  that  no  writ  of 
error  shall  be  brought,  or  bill  in  equity  filed,  to  hinder  or 
delay  the  said  plaintiff  from  suing  out  execution  as  afore- 
said: and  that  in  case  the  said  plaintiff  shall  enter  up  his 
judgment  in  default  of  payment,  he  shall  be  at  liberty  to 
levy  the  said  sum  of  twenty-eight  pounds  seventeen  shil^ 
lings,  together  with  the  costs,  sheriff's  poundage,  and  all 
other  incidental  expenses. 

Dated  the  I2th  February;  183K 
Witness,  J  B.  Wilkinson.  ^gj^^^^j    j  j^^,iiff,^ 

On  the  3lst  day  of  May  the  present  defendant,  John 
Rawcliffe,  paid  to  the  plaintiff's  attorney  the  sum  of  40A 
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for  debt  and  coats»  pursuant  to  the  cognovitj  and  took  the  excH,  of  Piew, 
following  receipt 2—  •^^• 

''  SiddaU  v.  Raweliffe. 
"  Receired,  31st  day  ot  May,  1831,  of  Mr.  John  Raw- 
^^ff^»  one  of  the  above-named  defendants,  the  sum  of  forty 
pounds,  in  discharge  of  the  debt  and  costs  in  this  action. 

Whitehead  Sf  Robinstm, 
Plaintiff's  attorneys." 

No  judgment  was  ever  entered  up  in  the  action  against 
Samuel  RawcUffe  and  others.  The  present  action  was 
brought  for  16/.  15^.^  being  the  amount  of  contributions, 
&c.  from  1st  June^  1831,  to  5th  September,  1832,  and  for 
3/.  6j.  for  fines  incurred  during  that  period. 

The  learned  Judge  thought  that  a  second  action  was  not 
maintainable  on  the  note  after  the  cognovit,  and  payment 
and  receipt  in  the  former  action;  and,  under  his  direction, 
the  plaintiif  was  nonsuited,  with  leave  to  him  to  move  to 
enter  a  verdict  for  16/.  \5s.  or  20/.  1^.  Qd. 

Alexander  now  moved  accordingly. — It  was  competent 
for  the  plaintiff  to  prove  by  parol  that  the  payment  and 
receipt  were  applicable  to  the  amount  of  the  instalments 
for  which  the  cognovit  was  really  given.  Here,  no  judg- 
ment was  entered  up  on  the  cognovit,  and  the  receipt 
might  be  explained  by  parol.  If  judgment  had  been  en- 
tered up  on  the  cognovit,  it  might  be  different,  but  until 
that  was  done  it  could  not  be  pleaded  in  bar,  and  was  not 
conclusive  in  evidence.  In  the  first  action  the  plaintiff 
could  only  sue  for  the  instalments  then  due,  he  could  not 
have  received  the  100/. 

Lord  Lyndhurst,  C.  B. — The  note  here  is  in  the  simple 
and  ordinary  form.  Your  object  is  to  give  it  quite  a  dif- 
ferent character,  and  to  make  it  a  new  contract.  Can  you 
do  that  by  parol  evidence?    How  can  you  hold  a  common 


Digitized  by 


Google 


400  CASES  IN  TI1£  EXCHEQUER, 

^ch.  of  Pleas,  prombsory  note  as  a  continuing  guarantie?  You  can  only 
V — .^.J^     sue  once  upon  it.     You  cannot  have  a  remedy  in  two  ac- 


siDDALL       tions  upon  one  note. 

V, 

Rawcliffe. 


Bayley,  B. — The  right  to  sue  on  a  note  like  the  pre- 
sent is  entire.  You  would  say,  that,  having  once  recover- 
ed to  a  limited  amount  only,  you  can  never  sue  for  the  re- 
mainder; but  that  would  be  to  contradict  by  parol  the 
terms  of  your  cognovit  and  receipt.  You  may  explain  by 
parol^  but  you  cannot  contradict.  Those  documents  de- 
scribe 251.  as  the  whole  of  the  debt  due.  You  never  could 
have  had  more  than  one  remedy  on  this  note.  The  party 
gives  a  cognovit,  by  which  you  have  got  the  benefit  of  a 
judgment — a  judgment  would  have  merged  the  original 
demand,  and  as  it  would  have  passed  in  rem  judicatam, 
you  could  no  longer  have  sued  upon  the  security.  How 
can  we  tell  whether  the  party  would  have  given  the  cog- 
novit, unless  the  note  had  been  extinguished,  as  it  would 
have  been  by  a  judgment.  Your  difficulty  is  this,  that 
you  had  one  remedy  only  by  action  on  this  note,  upon 
which  you  never  could  have  sued  but  once.  Then  you 
bring  an  action  and  take  a  cognovit,  in  which  the  debt 
is  described  as  being  281.  17«.,  and  you  give  a  receipt 
for  the  debt  and  costs  in  that  action.  It  would  be  very 
difficult  to  say  that. the  sum  you  have  received  in  that  ac- 
tion was  not  the  amount  of  the  debt  and  costs.  If  you 
had  taken  a  note  payable  by  instalments  you  might  have 
sued  as  those  instalments  became  due;  but  you  have  taken 
your  security  in  the  form  of  a  note,  which  gives  one  reme- 
dy only. 

Rule  refused. 
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Etch,  rf  Pleat, 
1833. 

Sarjeant  t.  Cowan  and  Another* 

X  HIS  was  an  action  of  assumpsit  for  money  had  and  re-  ajl/o.,  directed 
ceived— Plea,  the  general  issue.  At  the  trial  before  Gumey,  {^^^oTi^udg. 
B.,  at  the  last  Middlesex  sittings,  the  following  appeared  ?**"^  ^^^^ 

to  be  the  facts  of  the  case.  and  the  plain- 

The  defendants  were  Sheriff  of  Middlesex^  and  had  indowedAerc- 
recovered  a  verdict  and  judgment  in  an  action  of  debt  on  ?,"  *®  "2™*  ^r 

''      ®  S.,  an  ofiBcer  of 

a  bail  bond  against  a  man  of  the  name  of  Widgeon*  Upon  the  sheriff;  who, 
this  judgment  they  issued  s.  fi,  fa.  against  the  goods  of  seized  under  the 
Widgeon,  directed  to  the  Coroner  of  Middlesex.  The  ^^^^^ 
attorney  of  the  sheriff  indorsed  on  this  writ  the  name  of  *^«  proceeds 

«•  1  /»  n    -I      r^i      •/««    it  a^*  «  »  from  the  broker, 

Simpson,  who  was  an  officer  of  the  Shenff  of  Middlesex:  and  did  not 
and  the  usual  course  of  the  office  to  indorse  on  a  writ  to  A*pcnonrwhr* 
the  sheriff  the  name  of  the  officer  who  is  to  execute  it,  was  *»«d  bought 

goods  at  the  sale, 

proved.  Under  iwji.fa.  a  barge  was  seized,  as  the  goods  which  had  been 

of  Widgeon,  and  sold  by  the  broker  for  the  coroner  to  the  ^/o.,  but  which 

plaintiff,  from  whom  it  was  afterwards  taken  by  persons  JaJ^^'^JI^ 

claiming  property  in  it.  The  plaintiff  paid  the  broker,  who  ^^^  P^^y  ^^ 

ipdiA  Simpson;  the  latter  was  called,  and  proved  that  he  him,  brought  an 

had  not  paid  the  money  over  to  the  defendant,  but  that  he  the  shc^  fo'r 

retained  it  for  reasons  which  he  gave.     The  plaintiff  hav-  ***•  purchase- 

•  money  paid  by 

ing  brought  this  action  to  recover  the  amount  he  had  paid  him,  the  cond- 
for  the  barge,  as  on  a  failure  of  consideration,  the  learned  f^^^^ihu^ 
Baron  thought  that  Simpson  was  the  officer  of  the  coroner  Jj"  officer'ofdi' 
and  not  of  the  defendants,  and  that  the  defendants  were  tberiffbutofthe 
not  connected  with  the  transaction,  and  accordingly  non*  that  the' defen- 
suited  the  plaintiff.  rird-^^lu. 

the  proceedings 
so  as  to  be  lia- 

«/•  Williams  now  moved  for  a  rule  to  shew  cause  why  bie. 
the  nonsuit  should  not  b^  set  aside;  and  contended,  that 
Simpson  was  proved  to  be  the  agent  of  the  sheriff  for  the 
execution  of  the  writ* 

Lord  Lyndhurst,  C.  B. — He  acted  in  this  instance 


Digitized  by 


Google 


492  CASES  IN  THE  EXCHEQUER, 

Exch,  of  Pleat,  as  the  officer  of  the  coroner.     I  suppose  that  the  sheriff, 

^     in  such  instances,  allows  the  coroner  to  make  use  of  his 

sarj^nt      machinery,  but  then  it  is  pro  hdc  vice  the  machinery  of 

Cowan.       the  coroner.    The  coi;oner  is  bound  by  law  to  execute  the 

writ. 

Bayley,  B. — Can  you  put  it  higher  than  this — that  by 
putting  the  name  of  Simpson  upon  the  writ,  the  attorney 
requested  the  coroner  to  employ  Simpson  to  execute  it. 
When  the  coroner  complies  with  the  request  in  so  employ- 
ing him,  he  becomes  the  coroner's  officer. 

GuRNEY,  B. — It  did  not  even  appear  at  what  time  the 
name  was  indorsed  on  the  writ. 

Rule  refused. 


Alston  t?.  UNDERHiLt. 

Since  the  uni-  ThESIGER  had  obtained  a  rule  to  shew  cause  why 
^lS,lfnT  *®  proceedings  on  the  bail-bond  shoulS  not  be  set  aside 
out  the  writ  of    foj.  irrecularitv,  on  the  ground  that  the  writ  in  the  action 

smmiions  la  the  ^^  iijt- 

commencement   on  the  bail-bond  bad  been  issued  too  soon. 

of  the  action  for 
all  pnrpoMs. 

Where  the  de-        jo ^  shewed  cause.— This  question  arises  out  of  the 

lendant  waa  ar-  ^  i         •!• 

rested  OB  the  lit  recent  Statute  2  fFitt.  4,  c«  39,  s.  1 1,  which  enacts,  that,  if 

ingto  Ea$ter  any  writ  of  summous,  capias  f  or  detainer,  issued  by  au- 

r^^  &mng  thority  of  this  act,  shall  be  served  or  executed  on  any  day, 

on  the  8th  and  whether  in  term  or  vacation,  all  necessary  proceedings  to 

9th,  had  the  ,  .  .        ..i         •  *.  j 

10th  to  put  in  judgment  and  execution  may,  except  as  therein  excepted, 
SnSffolfthe  U  had  thereon  without  delay,  at  the  expiration  of  eight 
lothtookanas-  J  a  vs  from  the  scrvico  or  execution  thereof,  on  whatever 

ngnment  of  the        ^ 

bail-bond,  and  •.    ..  m  u     i 

issued  a  writ  of  summons  against  the  bail,  the  Court  set  aside  the  proceedings  on  the  bail-bond. 
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day  the  last  of  such  eight  days  shall  happen  to  fiill,  whe-   Exck^ofPUoi, 
ther  in  term  or  vacation;**  and,  after  providing,  ''that  if  ^ 

tlie  last  of  such  eight  days  shall  happen  to  fall  on  a  Sun-  Ali ton 
day  or  Christma$-cUiy,  Sec,  the  following  day  is  to  be  ukderhill. 
considered  the  last  of  such  eight  days,"  the  act  goes  on  to 
provide^ ''  that,  if  the  last  of  such  eight  days  shall  happen 
to  fall  on  any  day  between  the  Thursday  before,  and  the 
Wednesday  after  Easter-day,  then,  and  in  every  such 
case,  the  Wednesday  after  Easier-day  shall  be  considered 
as  the  last  of  such  eight  days.*'  Here,  this  case  came  within 
the  exception.  The  Wednesday  after  Easter^day  was  the 
10th,  and  therefore  the  time  for  putting  in  bail  expired  on 
that  day,  and  the  plaintiff  was  at  liberty  to  commence  pro- 
ceedings on  the  bail-bond  on  that  day.  The  writ  is  not 
served  till  the  11  th.  [Bayley,  B. — Here  the  writ  is  sued  out 
on  the  10th.  It  is  not  when  the  writ  is  served,  bat  when 
it  is  sued  out,  that  the  action  is  commenced.]  In  Serjeant 
fFiUiams'  note  to  the  case  of  Melior  v.  Walker ,  2  Saun- 
ders, 1  df  it  is  laid  down  thus:  ''In  general  cases  the 
bill  is  the  commencement  of  the  action,  and  the  latitat  is 
only  to  bring  the  party  into  Court,  and  in  that  view  it  is 
held  that  a  latitat  may  be  sued  out  before  there  is  any 
cause  of  action.  [Bayley,  B. — ^That  is,  you  might  have 
given  evidence  of  any  cause  of  action  accruing  before  the 
bill  filed.]  In  Best  v.  Wilding  (a),  it  was  held  that  even 
in  bailable  process  the  bill  was  the  commencement  of  the 
action,  and  that  if  the  plaintiiF  proved  a  cause  of  action 
before  bill  filed,  though  after  the  writ  was  sued  out,  it 
was  sufficient  as  well  in  bailable  as  in  common  writs. 
[Bayley,  B. — But  now  by  the  act  of  Parliament  the  writ 
of  summons  is  the  commencement  of  the  action.]  That 
has  not  yet  been  decided.  It  is  apprehended  that  the 
summons  may  be  sued  out,  and  the  plaintiff' may  wait  until 

(a)7T.R.4. 
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Exch.  of  PUas,  the  actioii  accrues.     A  latitat  was  not  considered  to  be  a 
1833.  n    ,  .  , 

commencement  of  the  action,  except  as  an  answer  to  the 

statute  of  limitations;  and,  it  is  submitted,  that  the  sum- 
mons only  operates  from  the  service,  except  in  the  case  of 
the  statute  of  limitations  being  pleaded,  when  it  might  be 
replied  as  an  answer  to  that  plea. 

Bayley,  B. — You  may  take  your  assignment  the  mo- 
ment the  bail-bond  is  executed ;  but  you  ought  not  to  sue 
out  your  writ  until  default  is  made.  If  the  time  for  putting 
in  bail  expires  on  the  10th,  you  ought  not  to  sue  out  your 
writ  against  the  bail  until  the  11th.  Since  the  late  act  of 
Parliament,  there  is  no  doubt  that  the  suing  out  the  sum- 
mons is  the  commencement  of  the  suit  for  every  purpose. 

The  other  Barons  concurred^  and  the  rule  was  made — 

Absolute^  with  costs. 


Where  issue 
WIS  Joined  in 
Batter  Term, 
mnd  notice  of 
trial  given  for 
the  second  sit- 
tings in  the  same 
term,  and  the 
plaintiif  did  not 
proceed  to  try, 
l>ut  gave  notice 
of  countermand, 
and  the  defen- 
dant moved  the 
same  term  for 
Judgment  as  in 
case  ofa  non- 
suit:—i7e^ 
that  the  motion 
was  premature. 


Isaacs  r.  Goodman. 

jC  nomas  moved  for  judgment  as  in  case  of  a  nonsuit. 
Issue  had  been  joined  in  the  present  Easter  Term,  and 
notice  of  trial  given  for  the  second  sittings.  The  plaintiff 
did  not  proceed  to  try,  but  gave  notice  of  countermand. 

GuBNEY,  B.,  (sitting  alone),  thought  the  motion  prema- 
ture; but  mentioned  the  case  to  the  full  Court,  who,  after 
referring  to  the  Master,  said,  that  the  plaintiff  was  not 
bound  to  take  more  than  one  step  m  a  term,  and  that  the 
motion  was  premature. 

Rule  refused. 
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Exch.  rf  Pieas, 
1833. 


Mould  v.  Murphy. 


M>.  F.  Richards  obtained  a  rule  to  set  aside  a  judgment.  When  a  writ  is- 

on  the  ground  that  no  rule  to  plead  had  been  given  in  the  ^d  a^dec^ra-'*' 

term  in  which  judgment  had  been  signed.     The  writ  was  ed^Md'TOie'to" 

issued  in  vacation,  and  the  declaration  was  delivered,  and  p^^^  given  in 

,,-..-  ,  the  same  vaca- 

a  rule  to  plead  given,  in  the  same  vacation.  don,  but  the 

plaintiff  did  not 
sign  judgment 

Jrchbold  shewed  cause,  and  contended  that  it  was  not  «ntii  the  ensuing 

terra: — Held, 

necessary  to  give  a  new  rule  to  plead  in  the  ensuing  term,   that  it  was  not 

necessary  to  give 
a  new  rule  to 

To  which  the  Court  agreed,  and  discharged  the  rule,      f^^ '"  *^"^ 


Featherstonhauoh  and  Another,  Assignees  &c.tJ.REEN. 

JlARKER  and  Smith,  attornies,  became  bankrupt.  The  in  an  action  on 
defendant,  a  client,  who  owed  them  a  bill,  applied  to  a  bi*ii  by^^tbe^s- 
Judge  for  an  order  upon  the  assignees  to  tax  the  bill,  '^^^^  ®(^'J® 
which  had  been  delivered,  which  the  Judge  refused.  An  tomey,an  order 
action  being  afterwards  brought  by  the  assignees,  the  de-  bill  was  obtain. 
fendant  obtained  an  order  to  tax  the  bill,  on  an  undertak-  ^ki^LVto  p"ay*'" 
ing  to  pay  the  amount  taxed,  with  the  costs  of  the  action.  *«  amount  tax- 

*,  ,  .     ,  ,.     11  ,  .  T  .         ed,  With  the  coiu 

More  than  a  sixth  was  disallowed  on  taxation.     In  taxing  oftheacUon. 
the  costs  of  the  cause,  the  officer  allowed  the  costs  of  six^thof^eTm 
taxing  the  bill  as  costs  in  the  cause.     On  motion  to  review  J jj^^f ^^^  ^**' 
the  taxation,  the  Court  directed  the  officer  to  disallow  the  Held,  that  the 

.  .  costs  of  taxation 

costs  01  taxation.  could  not  be  al- 

lowed to  the 
plaintiff  as  costs 
in  the  action. 


VOL.  I.  L  L 
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E.ich.  of  Pleas, 
1833. 

Roper  «?.  Sheasby  and  Another. 

A  vendor  arrest-  xN  this  casc  the  plaintiff,  on  the  6th  of  March  last,  had 
for  the  full"  ^^  arrested  the  defendants  for  the  sum  of  48/.  l^.SJ.^  and 
amountof  goods  recovered  at  the  trial  only  44Z.  8*.  Sd.    It  appeared  from 

sold  and  den-  ^  '^  »  '  ^ 

vered,  is  not  the  affidavits^  that  goods  had  been  supplied  by  the  plain- 
costs^und^e^r^the  tiff  to  the  defendants  to  the  amount  for  which  they  had 
^\^^uu' ""'u^*  been  arrested;  but  that  a  tea  urn,  of  the  value  of  4/. 4*., 

s.  3,  although  '  '  ' 

part  of  the  goods  part  of  the  articles  supplied,  and  v^hich  liad  been  sent  on 
had  been  return-  salc  or  approval,  had  been  returned  by  the  defendants  to 
andVccepted  by  ^^^  plaintiff,  and  delivered  to  his  shopman  on  the  2kh 

his  servant,  it  o{  September,  1832.  An  application  was  made  for  pay- 
not  appearing  **  *  *  ^   '' 

that  the  vendor  mcut  of  the  48/.  \2s.  3d.  to  oHe  of  the  defendants,  who 
tice  ofTuch  re-'  Said  he  would  look  over  the  accounts  delivered,  and  that, 
turn  and  ac-       jf  ^jj^y  ^g^g  corrcct,  they  should  be  arranged;  but,  it  did 

ceptance.  •'  •'  o       '  » 

not  appear  that  the  defendants  had  ever  informed  the 
plaintiff  that  the  urn  had  lieen  returned. 

Manning  tiow  moved  for  a  rale,  to  shew  ciase  'Why  tlte 
defendants*  costs  should  not  be  taxed  and  paid  by  the 
plaintiff  to  the  defendants,  pt^rsuant  to  the  45  Oeo.  3, 
c.  46,  8. 3.  The  qilestion  is,  whethfer  the  act  is  itiilperaltive; 
because,  it  is  admitted  that  the  defendants  are  not  in  a  si- 
tuation  to  a^k  the  Court  in  its  discretion  to  grant  the  ap- 
plicatioh.  The  statute  says,  s.  3,  that,  ^'  in  all  actions 
wherdih  the  defendant  shstll  be  arrested  and  held  to  spe- 
cial bail,  and  wherein  the  plaintiff  shall  not  recover  the 
amount  of  the  sum  for  which  the  defendant  shall  have 
been  so  &i^rested  and  held  to  special  bail,  such  defendant 
shall  be  entitled  to  costs  of  suit,  provided  it  shall  be  made 
appear,  to  the  satisfaction  of  the  Court  in  which  such  ac- 
tion is  brought,  upon  motion  to  be  made  in  Court  for  that 
purpose,  and  upon  hearing  the  parties  by  affidavit,  that 
the  plaintiff  in  such  action  had  not  any  reasonable  or  pro^ 
bable  cause  for  causing  the  defendant  to  be  arrested  and 
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held  to  ^>ecial  bail  in  such  amount  as  aforesaid;  and  pro-  Exch.  of  Pica*, 
vided  such  Court  shall  thereupon  by  a  rule  or  order  of  the  ^ 
same  Court  'direct  that  such  costs  shall  be  allowed  to  the 
defendant  or  defendants.*'  It  is  suboutted,  that  the  act 
is  imperative  that  a  party  shall  not  be  arrested  for  more 
than  is  really  due.  [Gurney^  B.— It  never  has  been  de- 
cided, that  a  mere  farthing  di&rence  will  entitle  the  de- 
fendant to  his  costs.]  In  Day  v.  Picton  (a),  where  a  plain- 
tiff had  sokl  goods  to  the  defenditfit^  to  be  paid  Sot  half  in 
ready  money  and  half  by  bill  at  three  months,  and  the  de- 
fendant  had  refused  to  pay  the  half  in  ready  money,  and 
the  plaintiff  arrested  him  for  the  full  price  of  the  goods, 
it  was  lield,  that  he  had  no  reasonable  or  probable  cause 
for  so  doing,  and  that  the  defendant  was  entitled  to  his 
costs.  In  that  case,  the  defendant  had  ibeen  selling  the 
goods  at  an  under  price,  clearly  shewing  that  he  meant  to 
defraud  the  plaintiff;  yet,  the  Court  thought  that  they 
were  bound,  by  the  words  of  the  statute,  to  award  the  de- 
fendant his  costs.  And,  in  Donlan  v.  Brett  (i),  it  was 
held,  that,  in  order  to  entitle  the  defendant  to  costs,  it  was 
sufficient  to  shew  that  the  plaintiff  had  no  reasonable  or 
probable  cause  for  procuring  the  defendant  to  be  arrested 
for  that  sum,  and  that  it  was  not  necessary  to  shew  malice. 
It  is  submitted,  that  the  act  is  imperative^  Chat  a  party 
shall  not  arrest  his  debtor  for  more  than  is  due.  It  is  just 
that  a  plaintiff  who  arrests  a  defendant  should  do  it  upon 
the  peril  of  paying  costs,  if  by  the  neglect  or  omission  of 
himself,  or  of  those  whom  he  employs,  the  defendant  is 
wrongfully  .placed  under  the  necessity  of  finding  bail  for 
a  larger  sum  than  he  owes.  The  extent  of  the  excess 
cannot  affect  the  rule.  The  proviso  at  the  end  of  the 
clause  was  not  intended  to  vest  any  discretion  in  the  Court, 
but  merely  to  point  out  by  what  process  the  object  of  the 
Legislature  should -be  effected. 

(a)  10  B.  &  C.  120j   5  Mann.  (6)  10  B.  &  C.  117;  5  Mann. 

&Ryl.31.  ^Ryl.29. 

LlJ^ 
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Ezch.  of  pieasy       Bayley,  B. — It  is  clear  in  this  case  that  the  plaintiff 
1833. 

V     had  reasonable  and  probable  cause  for  arresting  the  de- 

RoPER  fendants  for  this  amount.  The  plaintiff  had  delivered 
SuEASBY.  goods  to  the  defendants  to  the  amount  of  48/.  \2$,  3d.;  the 
defendants  had  returned  goods  to  the  amount  of  4/.  4^.; 
but  it  does  not  appear  that  the  plaintiff  was  ever  inform- 
ed of  it.  If  the  defendants  had  shewn  that  they  inform- 
ed the  plaintiff  that  the  urn  had  been  returned,  it  might 
have  altered  the  case ;  but  here  there  was  no  communica- 
tion, and  the  plaintiff  is  suffered  to  act  under  the  impres- 
sion that  the  whole  sum  remained  due.  In  both  the  cases 
which  have  been  relied  on  there  was  no  reasonable  or  pro- 
bable cause  for  arresting  for  the  amount.  Here>  goods 
are  delivered  to  the  amount  of  48/.  128.  3d.;  there  is  a 
demand  of  48/.  I2s.  3r/.,  and  no  intimation  is  given  to  the 
plaintiff  that  any  part  of  the  goods  so  delivered  had  been 
returned.  The  defendants  knew  that  the  goods  had  been 
returned,  and  might  have  informed  the  plaintiff  of  that 
'  circumstance. 

Vaughan,  B. — I  do  not  think  that  the  terms  of  this 
act  render  it  imperative  on  the  Court  to  grant  the  defen- 
dant his  costs  in  every  case  where  the  plaintiff  happens  to 
arrest  for  more  than  on  the  trial  is  proved  to  be  really  due. 
The  further  proviso  shews  that  it  is  to  be  left  to  the  dis- 
cretion of  the  Court.  Here,  there  is  no  pretence  for  say- 
ing that  there  wap  any  vexation  or  oppression. 

BoLLAND,  B. — I  am  of  the  same  opinion.  If  the  rule 
were,  as  contended  for,  it  would  have  been  useless  to 
leave  any  discretion  in  the  Court,  which  the  words  of  the 
act  expressly  contemplate. 

Rule  refused. 

And  see  Stovin  v.  Taylor,  1  Nenle  &  Manning,  250. 
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Exeh.  of  Pleat, 
1833. 

Lawson  v.  Robinson.  ^^"""^^ — ^ 

Hutchinson^  on  a  former  day,  had  obtained  a  rule  Short  notice  of 
to  shew  cause  why  the  verdict  for  the  plaintiff,  taken  in  causes,  means 
this  case  at  the  last  Assizes  for  Yorkshire,  should  not  be  ^ ^^j!"' 
set  aside  and  a  new  trial  had.  *o"*y- 

Alexander  now  shewed  caused. — This  rule  was  obtained 
on  the  ground,  that  the  defendant  being  under  terms  to 
take  short  notice  of  trial,  a  notice  less  than  four  days  be- 
fore, and  exclusive  of,  the  commission  day  was  given, 
and  consequently  that  the  plaintiff  was  not  entitled  to  try. 
But  it  appears  from  the  affidavits  that  the  defendant  did 
not  deliver  his  rejoinder  until  the  26th  oi  February ^  and 
consequently  the  plaintiff  was  not  bound  to  give  notice 
until  the  ^th.  This  undoubtedly  was  not  four  days 
before,  and  exclusive  of,  the  commission  day,  which  was 
the  2nd  March;  but  it  is  occasioned  by  the  defendant's 
own  delay;  and  when  that  is  the  case  the  defendant  can- 
not take  the  objection.  Short  notice  of  trial  does  not  ne- 
cessarily mean  four  days  under  all  circumstances,  but  four 
days  only,  provided  the  defendant  be  not  instrumental  in 
contracting  that  period.  There  is  certainly  no  direct  au- 
thority to  that  effect,  but  it  has  long  been  the  understand- 
ing of  the  profession. 

Sed  per  Curiam. — Short  notice  of  trial,  in  country 
causes,  means  four  days  peremptorily.  The  rule  58,  H.  T. 
2  Will.  4*,  has  expressly  provided  that  it  shall  be  taken  to 
mean  four  days.  If,  from  the  state  of  the  pleadings,  the 
parties  cannot  get  to -trial  without  less  notice  being  suffi- 
cient, they  ought  to  make  that  the  terms  of  the  order. 

Rule  absolute. 
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EjTch.  Chamber^ 


IN  THE  EXCHEQUER  CHAMBER. 


Bardons  and  Another  v.  Selby. 
[/«  Error  from  the  Court  of  King's  Bench."] 

An  avowry  Stat-  JJECLARATION  in  replevin  for  taking  the  plaintiff's 
piaindff  below  goods  and  chattels  in  Verulam  Buildings '^  Gray  s  Inn,  in 
was  an  inhabi-    ^j^g  countv  of  Middlesex,  and  detaining;  the  same  ac^ainst 

tant  of  a  parish,  ^  '  ? 

and  rateable  to  sureties  and  pledges.     The  fourth  avowry  and  cognizance 

poor  in  respect  Stated  that  the  defendant  below,  Bardons,  in  his  own  right 

oratcneSi^^  as  Collector  of  the  poor-rates  of  that  part  of  the  parish  of 

situate  in  the  gi,  Andrew,  Holborn,  which  lies  above  the  bars,  in  the 

place  in  which,  *  t       p  c*     r^ 

&€.;  that  a  rate  county  of  Middlesex,  and  of  the  parish  of  St.  George  the 

the  pooro^the  Martyr  in  the  said  county,  well  avowed,  and  the  other  de- 

duf  ^made  aivi  f^^^daut  bclow,  as  his  bailiff,  well  acknowledged  the  taking 

published,  in  and  detaining  of  the  goods  in  the  declaration  mentioned, 

tiffbeiowwasin  becausc,  long  before  the  time  of  such  taking  and  detain- 

^cS^atio^dl^^  ^"g»  ^"^  before  the  ascertaining  and  making  of  the  rate 

rated  in  the  sum  thereinafter  mentioned ;  and  thenceforth  continually  until 

of  7/.;  that  he  .  «         ,        ,  ,    ,        .    .  t  i   .      .«.,     i 

had  notice  of  the  the  time  of  such  taking  and  detaining,  the  plaintiir  below 
required  to  pay,  ^^^  ^"  inhabitant  of  the  said  part  of  the  parish  of  St. 
but  refused;        Andrew,  Holbom,  and  by  law  rateable  to  the  relief  of 

that  he  was  duly  '  '  j 

summoned  to  a  the  poor  of  that  part  of  the  said  parish,  and  of  the  parish 
shew  cause  why  of  St.  Georgc  the  Martyr,  in  respect  of  his  occupation 
hratpraridl*"^^  of  a  tenement  situate  in  the  said  place  in  which,  &c., 
and  shewed  no    and  within  the  said  part  of  the  parish  o{  St.  Andrew;  that 

cause,  where-  /»i  \*   t*     t*    %  ni  i*  e^       m     •, 

upon  a  warrant  a  rate  for  the  relief  of  the  poor  of  that  part  of  St.  Andrew, 
under"h^e  hands  Holborn,  and  of  the  parish  of  Si.  George  the  Martyr,  was 
of  two  justices     duly  ascertained,  made,  signed,  assessed,  allowed,  given 

rected  to  one  of 

the  defendants  below,  requiring  biro  to  make  distress  of  the  plaintiff's  goods  and  chattels;  that  the 
warrant  was  delivered  to  the  defendant,  under  which  he,  as  collector,  justified  taking  the  goods  as 
a  distress,  and  prayed  judgment  and  a  return.  Plea  in  bar,  de  injurid  sud  proprid  absque  tali 
causd.  To  this  there  was  a  special  demurrer,  assigning  for  cause,  that  the  plea  offered  to  put  in 
issue  several  distinct  matters,  and  was  pleaded  as  if  the  avowry  consisted  merely  in  excuse  of  the 
taking  and  detaining,  and  not  as  a  justification  and  claim  of  right:— Ke/</,  that  the  plea  in  bar  was 
good. 
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notice  of,  and  published  according  to  the  statutes;  and  that  ^-^ch.  Chamber, 
by  the  said  rate  the  plaintiff  below  was,  in  respect  of  such 
inhabitancy  and  occupation  as  aforesaid,  duly  rated  in  the 
sum  of  7i;  that  Bardons,  as  collector,  gave  him  notice  of 
the  rate,  and  demanded  payment,  which  he  refused ;  that  the 
plaintiff  below  was  duly  summoned  to  appear  at  the  petty 
sessions  of  the  justices  of  the  peace  for  the  said  county,  to 
be  holden  at  a  time  and  place  duly  speci6ed,  to  shew 
cause  why  he  refused  payment;  that  he  appeared,  and 
shewed  no  cause;  that  a  warrant  was  duly  made  under  the 
hands  and  sealsof  (wo  justices  of  the  peace  for  the  county 
.then  present,  directed  to  Bardons  as  colleptpr,  requiring 
him,  according  to  t^e  statute,  to  make  distress  of  th^  plain- 
tiff's goods  aqd  chattels;  that  the  warrapt  was  delivered 
to  Bardons  to  be  dply  executed.    By  virtue  of  which  war- 
rant, and  in  execution  thereof,  he,  as  collector,  avowed,  and 
the  other  defpnds^nt  below,  as  his  })ailiff,  acknoiivledged  the 
taking  of  the  goods  as  a  distress,  and  prayed  judgment  and 
a  return  of  the  goods.     The  plaintiff  below  pleaded  in  bar 
.that  the  defendants  of  their  own  wrong,  and  withQ^t  such 
cause  as  t)iey  had  in  their  avowry  and  cognisance  alleged, 
took  the  plaintiff's  goods  and  chattels,  &c.     To  this  plea 
there  was  a  special  demurrer,  and  the  causes  assigned  were, 
that  the  plea  in  bar  tendered  and  offered  to  put  in  issue  se- 
veral distinct  matters, — the  inhabitancy  pf  the  ulaintiff  be- 
Jow;  his  chargeabilit>  to  the  relief  of  the  popr,  in  respect  of 
his  occupation  mentioped  in  the  avowry  and  cognizance;  the 
ascertainment^  makings  signing,  assessing*  allowance,  no- 
tice, and  p^blicationof  the  rate;  tlfe  rating  and  assessment 
of  the  plajntiff  below;  the  notice  to  him  of  the  rate;  the 
demand  and  refusal  of  the  sum  assessed ;  the  summons, 
the  appearance  befqre  the  justices,  the  warrant  of  distress, 
and  delivery  thereof  to  the  defendant  Bardons.    Another 
cause  assigned  was,  that  the  plea  in  bar  was  pleaded  as  if 
the  avowry  and  cognizance  consisted  wholly  in  excuse  of 
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Exch.  Chamber,  the  taking  and  detaining,  and  did  not  avowand  justify  the 
same,  and  claim  a  right  to  the  goods  and  chattels  by  virtue 
of  the  statutes.  The  fifth  and  sixth  avowries  and  cogni- 
zances were,  in  substance  and  form,  similar  to  the  fourth, 
and  to  those  avowries  and  cognizances  the  plaintiff  also 
pleaded  the  general  plea  de  injurid;  and  there  were  spe- 
cial demurrers,  assigning  the  same  causes  as  those  assign- 
ed  to  the  fourth.     The  plaintiff  joined  in  demurrer. 

The  Court  of  King's  Bench,  Lord  Tenterden,  C.  J., 
dissentientey  gave  judgment  for  the  plaintiff  below,  de- 
ciding that  the  pleas  in  bar  were  good.  Upon  this  judg- 
ment the  defendants  below  brought  a  writ  of  error^  which 
was  argued  in  the  vacation  after  last  Hilary  Term  by 
Coleridge i  Serjt.,  for  the  plaintiffs  in  error,  and  by  W.H. 
Maule,  for  the  defendant  in  error;  when  the  Court  took 
time  to  consider,  and  their  judgment  was  now  delivered 
by- 

TiNDAL,  C.  J. — The  question  raised  for  our  consider- 
ation upon  this  writ  of  error  arises  in  an  action  of  replevin 
in  whicii  Bardons^  one  of  the  defendants  below,  avows  as 
collector  of  a  poor  rate,  and  Jenkins^  the  other  defendant, 
makes  cognizance  as  his  bailiff;  alleging,  in  the  fourth 
avowry  and  cognizance,  that  the  plaintiff  was  an  inhabi- 
tant of  the  parish,  and  by  law  rateable  to  the  relief  of  the 
poor  thereof  in  respect  of  his  occupation  of  a  tenement 
situate  within  the  same — that  a  rate  for  the  relief  of  the 
poor  of  the  said  parish  was  duly  ascertained,  made,  signed, 
assessed,  allowed,  given  notice  of,  and  published  accord- 
ing to  the  statutes ;  and  that  by  the  said  rate  the  plaintiff 
was  duly  rated  in  the  sum  of  11. ;  that  Bardons,  as  collec- 
tor, gave  him  notice  of  the  rate,  and  demanded  payment, 
which  he  refused;  that  the  plaintiff  was  duly  summoned 
to  appear  at  the  petty  sessions,  to  be  held  at  a  time  and 


Digitized  by 


Google 


EASTER  TERMi  3  WILL.  IV.  503 

place  duly  specified ,  to  shew  cause  why  he  refused;  that  £*ch.  Chamber, 
he  appeared  and  shewed  no  cause;  that  a  warrant  was 
thereupon  duly  made  under  the  hands  and  seals  of  two 
justices  of  the  peace  for  the  county  then  present,  directed 
to  Bardons,  the  collector,  commanding  him,  according  to 
the  statute,  to  make  distress  of  the  plaintiff's  goods  and 
chattels;  that  the  warrant  was  delivered  to  BardonSy  un- 
der which  he,  as  collector,  avowed,  and  the  other  defen- 
dant acknowledged^  the  taking  of  the  goods,  praying 
judgment  and  a  return,  &c.  The  plaintiffs  pleaded  in  bar 
that  the  defendants,  of  their  own  wrong,  and  without  such 
cause  as  was  alleged,  took  the  plaintiff's  goods  and  chat- 
tels. To  this  plea  there  was  a  special  demurrer,  assign- 
ing for  cause  that  the  plaintiff,  by  his  plea  in  bar,  sought 
to  put  in  issue  several  distinct  matters,  and  also  that  the 
plea  in  bar  was  pleaded  as  if  the  avowry  and  cognizance 
consisted  wholly  in  excuse  of  the  taking  and  detaining, 
and  did  not  avow  and  justify  the  same,  and  claim  a  return. 
The  plaintiff  below  joined  in  demurrer.  There  were 
other  avowries  and  cognizances  pleaded  in  a  similar  form, 
to  which  similar  pleas  in  bar  were  pleaded,  and  to  which 
also  there  were  special  demurrers  and  joinders  in  demur- 
rer. Upon  argument  before  the  Court  of  King's  Bench, 
judgment  was  given  in  favour  of  the  plaintiff  below  by 
two  of  the  learned  Judges  of  that  Court,  the  late  learned 
and  much  lamented  Chief  Justice  Lord  Tenterden  having 
given  judgment  in  favour  of  the  defendants  below;  and  the 
question  raised  upon  the  record  for  our  determination  is 
this,  whether  the  general  plea  in  bar  pleaded  by  the  plain- 
tiff below,  by  which  all  the  several  matters  alleged  in  the 
avowry  are  put  in  issue,  is  a  good  plea  in  bar  or  not ;  and  we 
are  all  of  opinion  that  such  plea  in  bar  is  a  good  plea,  and 
that  the  judgment  of  the  Court  below  must  be  affirmed. 

It  may  be  convenient,  in  the  first  place,  to  advert  to 
the  objection  which  relates  to  the  form  of  action  in  which 
this  general  plea  is  used,  namely,  that  it  is  in  point  of  form 
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E-icJu  Ckavii^j  an  action  of  replevin,  not  an  action  of  trespass;  as  to  which 
'  y  we  are  of  opinion  that  no  sound  distinction  can  be  made  in 
Bahouns  that  respect;  but  that,  wherever  the  facts  pleaded  in  bar 
Srlqy.  to  an  action  of  trespass  for  taking  goods  constitute  such 
a  defence,  the  plaintiff  may,  consistently  with  the  rules 
of  law,  put  the  whole  of  them  in  issue  by  the  general  re- 
plication de  injurid  sud  proprid  absqtie  tali  causd  we 
think  the  plaintiff  may  also  do  the  same  in  his  plea  in  bar 
to  an  avowry,  stating  the  same  identical  facts  as  a  defence 
in  an  action  of  replevin.  No  case  has  been  cited  before 
us  in  which  such  general  traverse  of  the  facts  stated  in 
the  avowry  has  been  held  bad  sipiply  uppn  the  ground 
that  the  form  of  action  is  in  replevin,  not  trespass.  For 
as  to  the  casQ  of  Jone$  v.  Kitchen  (a),  the  general  traverse 
there  pleaded  in  bar  to  an  avowry  for  a  distress  for  rent, 
and  which  was  held  bad  in  that  case,  would  have  been 
equally  held  bad  if  it  had  been  replied  to  a  special  plea  in 
trespass,  stating  th?  same  facts,  as  appears  from  the  case 
of  fVhite  V.  Stubbs  (&).  It  cannot,  therefore,  as  it  appears 
to  us,  be  a  safe  ground  of  decision  to  rest  the  validity  of 
the  general  traverse,  on  the  present  occasion,  not  upon  the 
nature  and  character  of  the  facts  which  are  put  in  issue 
by  such  traverse,  and  upon  the  broad  question  whether 
they  constitute  one  single  defence  or  not,  but,  upon  the 
consideration  that  the  question  arises  in  an  action  of  re- 
plevin ;  the  only  ground  of  distinction  that  has  been  sug- 
gested 13,  that  the  defendant,  in  this  case,  by  clt^iming  a 
return  of  the  goods,  asserts  a  right  and  property  in 
them,  and  therefore  brings  the  case  within  the  excep- 
tions in  Crogate^s  case,  '^  that  the  defendant  claims  pro- 
perty or  an  interest  in  or  out  of  the  goods  which  have 
been  taken.*'  But,  upon  reference  as  well  to  Crogaie's 
case,  where  this  exception  to  the  general  rule  is  laid 
down,  as  also  to  the  several  cases  in  which  such  excep- 

(a)  1  Bob.  &  Pull.  76.  {b)  2  Saund.  Rep.  294. 
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tion  has  been  held  to  apply ;  we  think  it  is  Umited  to  in-  s^ck.  Chamber, 

1833 
stances  in  which  the  defendant  has  chiimed  by  his  plea 

an  interest  in  the  land  or  the  goods  before  and  at  the 
time  of  the  trespass  complained  of.  In  repleyin^  however, 
it  is  obvious  that  the  defendant  does  not  insist,  in  ordinary 
cases  at  least,  and  certainly  not  in  the  present  case,  upon 
any  right  or  interest  he  possessed  in  the  goods  before  or 
at  the  time  of  the  taking  complained  of.  In  the  instance 
of  a  distress  for  rent  in  arrear,  the  very  nature  of  the  trans- 
action assumes  that  he  has  seised  the  goods  which  belong- 
ed to  his  tenant^  the  plaintiflT;  his  sole  object  being  to  sa- 
tisfy the  rent  out  of  the  tenant's  property ;  and  the  prayer 
for  a  return  of  the  goods,  kc»y  is  no  assertion  of  right  to 
or  interest  in  the  goods  in  himself  the  defendant;  but  is  a 
prayer  that  the  plaintiff's  goods  may  be  returned  by  the 
sheriff,  in  order  so  long  as  the  common  law  on  this  subject 
continued,  that  they  might  be  kept  by  the  defendant  as  a 
pledge  for  the  payment  of  the  rent;  and  since  the  altera- 
tion of  the  common  law  by  the  statutes  2  fVilL  Sf  M.,  c.  5, 
in  order  that  they  may  be  sold  by  the  defendant  in  satis- 
faction of  the  arrears  of  rent  and  the  expenses.  Indeed, 
it  is  evident  that  the  claim  of  interest  mentioned  in  Cro- 
gate*s  case,  as  forming  an  exception  to  the  application  of 
the  rule  there  laid  down,  must  mean  an  interest  anterior 
to  and  independent  of  the  fact  of  seizure,  from  the  instan- 
ces which  are  there  put  of  a  right  of  common,  or  a  right  of 
way  or  passage,  and  the  like;  all  of  which^  from  their  na- 
ture,  must  have  existed  in  the  party  before  the  trespass 
was  committed  for  which  the  action  is  brought.  We  think, 
therefore,  no  distinction  can  be  satisfactorily  laid  down 
between  the  rule  of  pleading,  as  to  the  point  in  question, 
in  an  action  of  replevin  and  an  action  of  trespass,  but  that 
the  point  to  be  determined  is,  whether,  by  the  rules  of 
pleading,  the  several  facts  alleged  in  the  fourth  avowry 
might  have  been  put  in  issue  by  the  general  traverse,  if 
they  had  been  contained  in  a  plea  in  bar  to  an  action  of 
trespass. 
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E2ch,  Chamber,       And  although  it  may  be  very  difficult,  upon  principle, 
V  to  account  for  such  a  departure  from  the  general  object 

Bahdons  which  the  rules  of  special  pleading  have  in  view,  namely, 
selby.  ^'^^^  of  bringing  the  matter  in  dispute  between  the  litigant 
parties  to  one  certain  and  single  issue  of  fact;  yet,  we 
think  the  present  case  falls  within  the  authority  of  judicial 
decisions  of  an  early  date,  and  which  have  been  constant- 
ly adhered  to  in  later  times.  And  we  feel  ourselves  on 
that  account  bound  by  their  authority,  and  no  longer  at 
liberty  to  found  our  judgment  upon  the  ground  of  expe- 
diency, where  the  point  in  dispute  is  of  a  nature  and  de- 
scription rather  to  be  governed  by  precedent  than  by 
general  principles  of  law.  It  is  not  necessary  to  refer 
to  any  earlier  decision  than  that  of  Cragate's  case  (a), 
as  an  authority  upon  the  present  question.  Indeed, 
the  Year  Books  cited  in  that  case  do  not,  upon  refer- 
ence, throw  much  light  or  any  degree  of  certainty  on 
the  points  there  resolved.  But  from  the  time  of  Crogate's 
case  (6  James  1),  down  to  the  present  period,  the  resolu- 
tions of  the  Court  made  in  that  case  have,  as  to  the  greats 
er  part,  been  considered  to  he  law.  In  Crogaie's  case, 
the  defendant,  in  an  action  of  trespass  for  driving  the  cat- 
tle of  the  plaintiffs,  pleaded  a  right  of  common  in  a  copy- 
holder over  the  locus  in  quo,  by  prescribing  in  the  usual 
way,  in  the  name  of  the  lord  of  the  manor ;  and  because 
the  plaintiff  had  wrongfully  turned  his  cattle  there,  the 
defendant  as  servant  of  the  copyholder,  and  by  his  com- 
mand, justified  driving  the  cattle  out.  To  this  plea  the 
plaintiff  replied  de  injurid  sud  proprid  absque  tali  causd; 
and  upon  demurrer  it  was  adjudged  that  the  general  re- 
plication in  that  case  was  insufficient;  and  Lord  Coke  then 
proceeds  to  lay  down  four  resolutions  of  the  Court,  in  the 
course  of  which  he  thus  states  the  nature  of  this  general 
plea,  viz.  the  general  plea  de  injurid  sud  proprid,  &c.  is 

(fl)  8  Co.  67. 
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properly  when  the  defendant's  plea  doth  consist  merely  of  Bxeh,^mher, 
matter  of  excuse,  and  of  no  matter  of  interest  whatever. 
The  resolutions  of  the  Court  are  these  (oixT—Jirst,  that 
absque  taU  causd  doth  refer  to  the  whole  plea  and  not  on- 
ly to  the  commandment,  for  all  makes  but  one  cause,  and 
any  of  them  without  the  other  is  no  plea  by  itself ; — se- 
condly ^  it  was  resolved,  that  when  the  defendant  in  his 
own  right,  or  as  servant  of  another,  claims  any  interest  in 
the  land,  or  to  any  common,  or  rent  going  out  of  the  land, 
&c.  there  de  injurid  sud  proprid,  &c.  generally  is  no  plea; 
but  if  the  defendant  justifies  as  servant,  there  de  injurid 
sud  propridf  &c.  in  some  of  the  cases,  with  a  traverse  of 
the  commandment,  that  being  made  material,  is  good. 
Thirdly i  it  was  resolved,  that  when,  by  the  defendant's 
plea,  any  authority  or  power  is  mediately  or  immediately 
derived  from  the  plaintiff,  there,  although  no  interest  be 
claimed,  the  plaintiff  ought  to  answer  and  shall  not  reply 
generally  de  injurid  sud  proprid.  The  same  law  of  an  au- 
thority given  by  law,  as  to  view  waste,  &c.  Lastly,  it  is 
resolved,  that,  in  the  case  at  bar,  the  bsue  would  be  full 
of  multipUcity  of  matter,  where  an  issue  ought  to  be  full 
and  single ;  for,  parcel  of  the  manor,  demisable  by  copy, 
grant  by  copy,  prescription  of  common,  &c.,  and  com- 
mandment, will  be  all  parcel  of  the  same. 

The  questions  therefore  appear  to  us  to  be  these  two 
alone — First,  whether  the  facts  pleaded  in  this  avowry 
bring  it  within  that  description  of  plea  to  which  the  gene- 
ral replication  is  admitted  in  Crogate's  case  to  apply ;  and 
Secondly,  whether  the  case  falls  within  any  of  the  excep- 
tions laid  down  by  the  Court  in  their  resolutions  in  that 
case.  Now,  the  facts  stated  in  the  avowry  are  the  in- 
habitancy of  the  plaintiff  in  a  certain  parish,  and  his  Ha- 
bility  to  the  poor  rate,  by  reason  of  occupation;  the  mak- 
ing of  a  poor  rate  for  the  parish,  with  all  the  particular  ob- 
servances as  require  by  law ;  notice  of  the  rate,  the  de- 
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Exch.  Chamber,  mand  of  payment^  and  refusal  to  pay,  the  summoBiiig  be- 
^  fore  the  Justices  of  Peace  in  Petty  Sessions,  to  shew  catise 
Bardons  for  his  refusal  where  no  cause  was  shewn;  the  issuing  of  a 
Selby.  warrant  by  the  Justices  of  the  Peace,  the  delivery  of  the 
warrant  to  one  of  the  defendants,  and  the  distress  made 
by  him  and  the  other  defendant  as  his  bailifT.  In  the  first 
place  these  facts  appear  to  us,  In  the  language  of  Cro- 
gates  case,  to  consist  merely  ^^  upon  matter  of  excuse  and 
of  no  matter  of  interest  whatsoever;''  they  fall ivithin the 
principle  of  a  justification  under  a  proceeding  in  the  Ad- 
miral's Court,  the  hundred  or  county  court,  or  any  otiier 
which  is  not  a  Court  of  recoi'd,  where  de  injurid^  &c.  ge- 
nerally is  good ;  "  for  all  is  matter  of  fact,  and  all  make  but 
one  cause,"  as  is  stated  in  another  part  of  the  same  report. 
The  case  now  under  discussion  resembles  closely  that 
which  is  last  referred  to;  a  justification  under  a  distress 
warrant  for  a  poor  rate  must  surely  be  the  sabjeot  of  a  ge- 
neral, traverse,  if  a  justification  under  the  process  of  the 
Admiralty  Court  is  held  to  be  so. 

It  remains  to  be  considered,  therefore,  whether  the  sub* 
ject-matter  of  the  avowry  brings  it  within  any  of  the  excep- 
tions wbich  are  laid  down  in  the  leading  case  above  referred 
to.  The  first  is,  where  the  defendant  in  his  own  right,  or 
as  servant  to  another,  claims  auy  interest  in  or  out  of  the 
subject-matter  of  the  action  of  trespass,  in  which  case  the 
general  traverse  would  be  bad.  The  mterest  there  spoken 
of  Wi>uld  mclude  any  title  by  lease,  licence,  or  gift  from 
the  plaintiff*  (a),  or  any  sulwiemise  to  the  defendant  (6). 
The  answer,  'therefore,  to  this  objection  appears  to  be, 
that  the  defendants  in  this  case  claim  no  such  interest, 
nor  any  other  interest  of  any  kind,  in  the  goods  taken; 
for,  that  the  exception  applies  only  to  the  case  of  title  or 
property  in  the  goods,  independently  of  any  right  corifer- 
red  by  the  act  of  seizure,  we  have  already  stated  to  be  our 

• 
(a)  Bro.  Abr.  tit.  "  De  son  tort  demesne,  41.        (b)  \2  Mod.  582. 
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opinion,  to  which  we  refer.     The  next  exception  is,  wfcere  Bxeh.  chamber, 
the  defendant  justifies  under  any  authoi-ity  or  power,  me-  '  ^ 

diately  or  immediately  derived  firofm  the  plaintiff;  iii  which  Baudons 
case  it  is  said,  that  although  no  interest  is  daimed,  the  selby. 
plaintiff  ought  to  answer  it,  and  shall  not  reply  generally, 
de  irgurid  sud  proprid.  It  would  not  have  been  necessary 
to  have  adverted  to  this  exception,  as  the  proc^dings  "on 
the  part  of  the  defendants  are  manifestly  not  under  any 
authority  from  the  plaintiff,  but  directly  against  bim, 
if  Lord  Coke  had  not  proceeded  to  add,  "the  same 
law  of  an  authority  given  by  the  law,  as  to  view  waate.** 
But  the  meaning  of  this  distinction  is  explained  by  Lord 
Holt^  in  the  case  of  Chanceys.  Win{a\  whd  says — "  The 
case  of  entering  to  see  waste  is  upon  a  special  reason;  for, 
suppose  the  lessor  were  3ei8ed  in  fee,  such  seizure  in  fee 
would  be  involved  in  the  issue."  That  the  dictum  of 
Lord  Coke  cannot  be  inftended  of  justification  under  aU 
authorities  in  law,  generally,  is  abundisintly  clear  from  the 
instances  already  adverted  to.  Of  justifications  undor  pro- 
cess of  law  against  the  person  and  ligainst  the  goods  of 
the  plaintiffs;  so,  also,  of  justifications  by  peace  officers 
arresting  upon  breach  of  the  peace,  and  the  like;  so,  also 
in  the  case  of  justification  under  a  statute  (see  Chatwey  v. 
Win,  supra);  in  all  which  cases  the  generall  traverse  is  in- 
variably replied  to  such  pleas,  where  ho  matter  Of  record 
forms  part  of  it.  If  so,  why  may  it  not  equally  be  replied  - 
where  the  justification  is  under  a  distress  for  a 'poor's  rate, 
being  an  authority  of  law? 

The  last  of  the  exceptions  mentioned  in  Croga(e*s  Ca^ 
is,  that  the  plea  would  be  full  of  multiplicity  of  matter.  Whe- 
ther this  is  or  is  hot  a  ground  of  exception  that  applies  to 
the  present  case,  must  depend  upon  the  meaning  of  the 
word  'multiplicity'  in  the  resolution.  If  it  intends,  that  sepa- 
rate and  distinct  facts  constituting  altogether  one  defence, 

(a)  Bro.  Abr.  Ibid.  63. 
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Bxch,  Chamber,  cannot  be  included  in  the  general  replication,  what  be-  . 
^  comes  of  the  rule  in  Crogate's  case  altogether?  Why  did 
Bardons  the  discussion  in  Crogate^s  case  take  place;  and  why  were 
Selbt.  the  four  resolutions  made,  when  the  single  objection,  that 
the  plea  included  more  than  one  separate  fact,  would  have 
been  suflicient  to  have  determined  against  the  general  tra- 
verse? How  is  this  interpretation  reconcileable  with  the 
various  instances  in  which  this  general  form  of  replication 
is  confessedly  held  good,  such  as  the  justification  under 
process  issuing  out  of  a  Court  not  of  record?  Where 
facts  are  stated  in  the  plea,  mixed  up  with  matter  of  re- 
cord, or  with  the  claim  of  interest,  or  under  the  authority 
of  the  plaintiff,  it  has  always  been  allowed,  that  the  plain- 
tiff might  admit  the  fact  which  falls  within  the  description 
of  such  exceptions,  and  traverse  the  remainder  of  the  al- 
legations of  the  plea  by  limiting  the  traverse  by  the  words 
'  absque  residuo  causes*  How  could  this  practice  of  plead- 
ing be  applied  to  the  present  case,  where  none  of  the  facts 
alleged  fall  within  the  exception,  and  all  the  facts  are  of 
the  same  nature?  It  follows,  therefore,  that  such  cannot 
be  the  meaning  of  the  word  'multiplicity,'  and,  conse- 
quently, that  the  resolution  does  not  apply  to  this  case; 
and  such  appears  clearly  to  have  been  the  opinion  of  the 
Court  o{ King's  Bench  in  two  modern  cases:  Robinson  v. 
Raley  (a),  and  0*Brien  v.  Saxon  (6).  Upon  the  whole,  we 
think  the  case  falls  within  the  general  rule  laid  down  in 
Crogaie*s  case,  and  that  it  is  not  touched  by  any  of  the 
exceptions  there  adverted  to;  and,  consequently,  that  the 
judgment  of  the  Court  below  must  be  affirmed. 

Judgment  aflSrmed. 
{a)  1  Burr.  Rep.  316.  (b)  2  B.  &  C.  908. 
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EseKqfPkatt 
1833. 

Whitelocke  r.  Francis  Musgrove.  ^     v      ^ 

Assumpsit  against  the  defendant,  as  maker  of  a  ^'^    •»  .*«^>*>° 

®  '  ^  upon  an  instru- 

promissory  note :  plea,  general  issue.     At  the  trial  at  the  ment,  the  sub- 

London  sittings  in  Michaelmas  term  last,  before  Bayley^  to  which  u^^ 

B.,  it  appeared  that  the  subscribing  witness  to  the  note  ^^Jiid^tris 

had  gone  to  reside  in  America.     The  note  appeared  on  necemry,  bc- 

,     ndetproTingthe 

the  face  of  it  to  be  signed  with  **  the  mark  of  Francis  band-wndng  of 
Musgrove.''    The  hand-writing  of  the  attesting  witness  IntneM,  to  ^ve 
was  proved;  but  the  witness,  who  proved  the  hand-writing  *f"J2*jJ^*riT 
of  the  attesting  witness  and  his  residence  in  America^  said,  of  the  party 
that  he  knew  nothing  of  Francis  Musgrove  or  of  the  party  who  ap- 
mark;  and  no  further  evidence  being  given,  the  learned  ^^i^a*the*n- 
Baron  thought  the  evidence  not  sufficient:    he  left  the  Btniment(a). 
case,  however,  to  the  jury,  stating  that  he  thought  that 
the  attestation  imported  that  some  person  of  the  name  of 
Francis  Musgrove  had  signed  the  note,  but  not  that  the 
defendant  was  that  person.    The  jury  under  this  direction 
found  a  verdict  for  the  defendant ;  leave  being  given  by 
the  learned  Baron  to  the  plaintiff  to  move  to  enter  a  ver- 
dict for  the  amount  of  the  note. 

Milner,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  accordingly,  against  which  cause  was  now  shewn  by — 

Wightman  and  Addison  for  the  defendant — If  proof  of 
identity  is  requisite  in  any  case,  it  ought  particularly  to 
be  required  in  a  case  like  the  present,  where  the  party 
signing  is  a  marksman.  Where  a  party  has  signed  his 
name  himself,  a  defendant  has  the  power  of  calling  wit- 
nesses acquainted  with  his  real  hand-writing,  who  may 
prove,  if  the  truth  be  so,  that  the  hand-writing  to  the 
note  is  not  his ;  but  a  party  charged  with  having  signed 
as  a  marksman  has  not  this  opportunity;  and  it  is  impos.- 

(a)  The  same  point  was  ruled  In  another  cose  which  stood  over 
for  the  decision  of  this. 

vol.  I.  MM 
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Exch,  of  Pleas,  sible  for  him  to  disprove  the  mark.     In  Nelson  v.   Whit- 
1833. 

^     (all(a)f  Bayley^  J,,  said,  "  It  is  laid  down  in  Mr.  PhiU 

WHiTELocfcE  lips's  treatise  on  the  Law  of  Evidence,  that  proof  of 
MusGROYE.  the  hand-writing  of  the  attesting  witness  is  in  all  cases 
sufficient.  I  always  felt  this  difficulty,  that  that  proof 
alone  does  not  connect  the  defendant  with  the  note.  If 
the  attesting  witness  himself  gave  evidence,  he  would 
prove^  not  merely  that  the  instrument  was  executed,  but 
the  identity  of  the  person  so  executing  it ;  but  the  proof 
of  the  hand-writing  of  the  attesting  witness  establishes 
merely,  that  some  person,  assuming  the  name  which  the 
instrument  purports  to  bear,  executed  it ;  and  it  does  not 
go  to  establish  the  identity  of  that  person ;  and  in  that 
respect  the  proof  seems  to  me  defective."  It  is  true  that 
the  late  Lord  Chief  Justice,  then  Mr.  Justice  Abbott^ 
observed,  "  I  am  by  no  means  prepared  to  say  that  proof 
of  the  hand-^writing  of  an  attesting  witness  is  not  suffi- 
cient. If  it  had  been  necessary  in  ancient  deeds  to  prove 
besides  the  hand-writing  of  an  attesting  witness  that  of 
the  party  also,  a  great  difficulty  would  have  arisen ;  for 
in  those  times  the  parties  seldom  wrote,  but  merely  fixed 
their  marks,  which  would  scarcely  be  distinguishable 
from  one  another.*'  The  argument,  from  the  difficulty  of 
proving  the  hand-writing  of  the  party,  seems  to  assume 
that  proof  of  the  hand-writing  of  the  party  is  the  only 
mode  of  making  out  his  identity.  There  are,  however, 
many  other  modes,  as  by  proving  that  the  party  was 
present,  as  in  Nelson  v.  Whittall.  In  Page  v.  Mann{b\ 
Lord  Tenlerden  admitted  the  evidence  of  the  attesting 
witness  as  sufficient,  without  any  proof  of  identity ;  but 
subsequently  such  evidence  was  given. — [Bayley,  B. 
That  was  the  case  of  an  agreement  for  a  lease,  under 
which  the  defendants  had  had  possession,  so  that,  proba- 
bly, it  would  contain  some  description  at  least  of  the 

(a)  1  B.&A.21.  (6)  IM.  &M.79. 
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place,  by  which  the  defendants  might    be  connected.]  Exch.  of  PUat, 
In  Mitchell  ▼*  Johnson  (a),   Lord   Tenterden  said,  that  ^  '  -^ 

there  was  some  evidence  beyond  the  mere  proof  of  the    Whitelockb 
attesting  ¥ritness's  signature.     It  is  true,  he  afterwards     musgrovb. 
says,  ''  if  there  were  no  other  I  should  have  no  doubt  of 
its  suflBciency.     If  the  objection  were  to  prevail,  it  would 
often  be  impossible  for  the  obligee  of  a  bond  to  recover, 
where  the  subscribing  witness  was  dead  and  the  obligor 
a  marksman.'*    It  is  submitted  that  his   Lordship  laid 
down  the  rule  too  broadly  in  this  dictum^  which  was  not 
necessary  for  the  decision  of  the  case.    In  most  cases 
there  is  no  difficulty  in  giving  some  evidence  to  connect 
the  defendant  with  the  party  who  has  signed  the  note ; 
and  it  would  not  follow,  even  if  it  were  a  matter  of  diffi- 
culty, that  it  is  not  necessary  in  point  of  law.     In  Kay  v. 
Broohnan{b),  Lord  Chief  Justice  Best  certainly  held,  that 
the  practice  was  not  to  require  further  evidence  of  iden- 
tity.    [Bat/ley,  B.,  that  was  the  case  of  a  deed  which 
constituted  the  defendants  directors  and  proprietors  of  a 
mining  company;  I  suppose  that  there  would  be  a  descrip- 
tion; probably  the  party  would  be  described  as  A.  B. 
of  such  a  place.] — The  doctrine,  as  laid  down  by  Mr. 
Justice  Bayley,  in   Nelson  v.    WhittaU,  was  not  new. 
In   one  of  the  first  cases  on  the  subject,    Godfrey  v. 
Norris{c),  the  hand-writing  of  the  obligor  was  proved; 
and  it  would  seem  more  conformable  to  common  sense 
to   require    proof  in    such    cases    of  the   hand-writing 
of  the  obligor  than  even  of   that  of   the  subscribing 
witness.     In    WaUis  v.  Delancey{d),  Lord  Kenyon  ex- 
pressly required  proof  of  the  hand-writing  of  the  obligor. 
So,  in  Gough  v.  Cecil  (e),  Lord  Loughborough  nonsuited 
the  plaintiff  at  Nisi  Prius  for  want  of  proof  of  the  hand- 
writing of  the  obligor;  and,  on  motion  for  a  new  trials  he 

(fl)  1  M.  &  M.  176.  (rf)  7  T.  R.  266,  n. 

(6)  Ibid.  287.  (0  Sel.  N.  P.,  7Ui  edit.  635,  n. 


(c)  Strange,  34. 
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^"*ifm*'"*'*  said  that  he  thought  the  proof  of  the  obligor's  hand- 
v^-^^^^     writing  much  the  most  satisfactory  to  the  Court  and  jury. 

Whitelockb  Gould,  J.,  thought  so  too;  and,  according  to  his  memory,  it 
MusoRovB.  was  the  practice  on  the  Western  Circuit:  and  though 
Nares  and  Heath,  JJ.,  differed,  and  after  inquiring  into 
the  practice  the  Court  granted  a  new  trial,  yet  Gould,  J., 
expressed  his  dissatisfaction  at  the  decision  to  the  coun- 
sel for  the  defendant.  In  Butler's  Nisi  Prius{a),  it  is 
laid  down  that  '*  proof  that  one,  who  called  himself  B., 
executed,  is  not  sufficient  if  the  witness  did  not  know  it 
to  be  the  defendant."  On  the  part  of  the  plaintiff*  it  is 
only  contended,  that  some  evidence  should  be  given  of 
the  identity  of  the  defendant  with  the  party  who  has 
executed  the  instrument ;  it  is  not  contended  that  proof 
of  the  hand-writing  of  the  party  must  be  given;  that  is 
only  one  mode  of  proof.  The  defendant  being  of  the 
same  name  is  no  proof  of  identity;  as  in  the  case  of 
proving  a  marriage  in  an  action  for  criminal  conversation, 
some  proof  of  the  identity  of  the  parties  married  with 
those  on  the  register  is  invariably  required.  So  also,  in 
proving  a  previous  conviction  under  the  7  &  8  Geo.  4, 
c.  28,  8.  11,  the  identity  of  the  prisoner  with  the  person 
previously  convicted  must  be  proved.  Identity  of  name^ 
therefore,  is  no  evidence  of  identity  of  person.  [They 
were  then  stopped  by  the  Court.] 

Milner,  contra. — Proof  of  the  hand-writing  of  the  sub- 
scribing witness  is^  in  all  cases,  where  the  absence  of  the 
subscribing  witness  is  accounted  for,  sufficient  prima  facie 
evidence  to  charge  a  defendant.  The  practice  has  been 
nearly  uniform;  and  it  is  founded  on  the  rule,  that,  on  proof 
of  the  hand-writing  of  the  subscribing  witness  in  such 
case,. every  thing  must  be  presumed  to  have  been  rightly 
done,  and  a  fraud  must  not  be  imputed  without  some  evi- 
dence of  it,  which  should  come  from  the  other  side. — 

(a)  171  b. 
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[Bayleyi  B. — We  do  presume  that  every  thing  was  done  ^«*-  9f  ^fe«. 
rightly.     We  presume  that  the  note  was  signed  by  a  per-  ^ 

son  of  the  name  of  Francis  Musgrove;  but  how  does  that  whitelocke 
appear  to  be  the  defendant  ?] — The  plaintiff  must  be  musorove. 
taken  to  have  fixed  upon  the  right  person ;  he  would  ex- 
pose himself  to  a  prosecution  for  publishing  a  forgery,  if 
he  tried  to  fix  a  stranger  with  the  note.  If  identity  is  to 
be  an  ingredient  in  the  proof,  it  would  be  necessary  to 
prove  it  strictly,  and  to  shew  the  hand- writing  of  the  party. 
— [Bayletf,  B. — There  are  many  cases  which  shew  that 
you  may  prove  identity  in  other  ways,  by  the  party  being 
present,  by  application  for  payment  answered  by  him,  or 
by  other  acknowledgments  by  him.] — It  would  be  neces- 
sary to  shew  strictly  the  identity  of  the  person  served  with 
process  with  the  person  who  signed  the  note.  In  the 
older  cases  the  word  **  identity"  never  occurs;  and  no  such 
doctrine  as  the  one  now  contended  for  is  to  be  found  in 
the  books  until  the  case  of  Nelson  v.  WhittalL  In  all 
the  subsequent  cases,  the  doubt  which  has  been  suggested 
has  arisen  from  the  dictum  of  Mr.  Justice  Bayley  in  that 
case.  In  all  the  old  authorities  and  cases,  the  rule  will  be 
found  to  have  been  laid  down  without  the  qualification 
which  was  first  brought  forward  in  Nelson  v.  fFhittalL 
In  Viner^s  Abridgment ^  the  rule  is  laid  down  quite  gene- 
rally (a):  "  When  there  are  two  witnesses  to  a  deed  who 
are  dead,  if  there  be  full  evidence  to  prove  one  of  their 
hands^  and  any  evidence  that  endeavours  have  been  used 
to  find  one  to  prove  the  other's  hand,  it  is  sufficient;  for 
perhaps  the  witness  might  be  a  stranger,  and  it  would  be 
a  hard  task  to  prove  his  hand." — Per  Cur.  Comb.  248, 
Pasch.  6  W.  ^  M.  in  B.  jR.  in  case  of  Smart  v.  Wil- 
liams (a).  If  both  witnesses  are  beyond  sea,  proving 
the  hand-writing  of  the  party  is  not  sufficient ;  but  in 
such  cases  it  is  usual  to  prove  the  hand  only  of  one  of  the 
witnesses,  and  that  they  are  beyond  sea,  and  proving  both 

(a)  Vin.  Ab.  tit.  Evidence,  48,  pi.  3. 
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Ejcch.  of  Pleas,  their  iiands  not  necessary,  ut  dicitur.  Trin.  5  &  6  Geo.  2, 
>     in  case  of  Smith  v.  Richards  (a).     If  a  witness  to  a  deed 

Whitelocke  jg  jg^j^  jj  jg  gufficient  to  prove  his  hand  without  the  hand 
MusGRovE.  of  the  party.  Per  Pratt,  C.  J.,  TWn.  Vacation,  1719  (6).  So, 
in  an  anonymous  case  (o),  per  Holt,  C.  J.,  at  Nisi  Prius, 
''In  debt  upon  a  bond  upon  issue  of  noit  est  factum,  if  the 
plaintiff  prove  the  witnesses  dead,  beyond  sea,  or  that  he 
has  made  strict  uiquiries  after  them  and  cannot  hear  of 
them,  he  shall  be  let  in  to  prove  their  hands.**  No  men- 
tion appears  to  have  been  made  of  any  necessity  of 
proving  the  identity  of  the  defendant.  It  has  been  stated, 
on  behalf  of  the  defendant,  that  there  was  evidence  of 
identity  in  Godfrey  v.  Norris.  It  is  true  that  evidence 
which  would  establish  the  identity  was  given,  but  not  with 
the  object  of  establishing  the  identity,  about  which  no 
question  was  made.  The  question  was,  whether  the  hand- 
writing of  the  plaintiff,  who  was  administrator  de  bonis  non 
of  the  obligee  and  the  surviving  attesting  witness,  could 
be  given  in  evidence  in  an  action  brought  by  him;  and 
letters  of  the  obligor,  mentioning  the  bond,  were  given  in 
evidence  with  a  view  to  that  objection.  In  Jones  v. 
Mann  (d),  where  the  subscribing  witness  had  been  con- 
victed of  perjury,  proof  of  his  hand-writing  was  ad- 
mitted, and  there  was  no  mention  of  proving  identity. 
In  Goss  V.  Tracey  (e).  Hooper,  Serjeant,  mentioned  a 
case  where  the  surviving  subscribing  witness  to  a  bond 
was  made  executor  by  the  obligee,  and,  in  an  action  by 
him,  proof  of  his  own  hand-writing  was  admitted.  There 
was  no  mention  of  identity. — [Bay ley,  B. — These  cases  do 
not  say  that  the  evidence  you  mention  was  all  the  evi- 
dence given.  It  was  not  necessary  to  say  what  further 
evidence  was  given  ;  they  only  report  that  such  evidence 
was  received.]— Proof  of  the  identity  of  the  defendant, 
however, was  never  mentioned;  and  it  does  not  appear  to  have 

(a)  Vin.  Ab.  tit.  Evidence,  48, 13.        (d)  Stranj^c,  833. 
(6)  Ibid.  10.  (e)  1  P.  Wms.  289. 

(f)  12  Mod.  60/. 
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been  ever  called  for.     So,  in  Wood  v.  Drurtf{a),  no  evi-  B^ciurfPieat, 
dence  of  identity  seems  to  have  been  required ;  nor  in  ^ 

later  times,  in  Parker  y.  Hoskins{b),  Mihoard  v.   Tem^  Whitelockb 
ple{c),  and  Wardall  v  Fermor{d) :  in  all  of  which  cases  no     MutoaovE. 
mention  is  made  of  proving  the  identity;  and  there  does 
not  appear  to  have  been  any  other  evidence  than  what  is 
mentioned  in  the  reports.    Gough  v  Cecil  is  a  very  strong 
authority  in  favour  of  the  present  plaintiff.     It  is  reported 
in  Luder's  Controverted  Elections^  p.  269.     jThe  writer 
in  the  text  lays  down  the  rule  in  this  manner.     ''The 
attesting  witnesses  are  the  proper  persons   to  give  evi- 
dence concerning  deeds;  it  is  peculiar  to  them,  inasmuch 
aS|  if  they  die,  the  inquiry  is  not  made  into  the  hand-writing 
of  the  parties,  but  that  of  the  witnesses.    This  point  was 
determined  by   the  Judges    of    the   Common   Pleas  in 
the  last  Term.     And  the  reason  given  for  it  was,   be- 
cause the  fact  to  be  proved  by  an  attesting  witness  is,  that 
he  saw  the  party  execute;  and,  if  he  cannot  be  found,  his 
hand-writing  is  allowed  to  be  evidence  of  this  fact."    In  a 
note  to  the  above  passage  the  case  is  given  more  at  length. 
''  The  name  of  this  case  was  Gough  v.  Cecil.     It  was  an 
action  on  a  bond  tried  at  the  Common  Pleas  Sittings  after 
Easter  Texm^  1784;  the  subscribing  witness  being  dead, 
the  plaintiff's  counsel  called  a  witness  to  prove  his  hand- 
writing, and  the  Judge  who  tried  the  cause  being  of  opin- 
ion that  this  was  not  sufficient,  without  proving  at  the 
same  time  the  hand-writing  of  the  obligor,  called  upon 
the  counsel  for  such  proof,  and,  upon  their  not  being  able 
to  produce    it,  directed  the    plaintiff  to  be    nonsuited. 
In  Trinity  Term  it  was  moved  to  set  aside  this  nonsuit ; 
^nd  the  Court  decided  that  the  judge's  opinion  was  wrong, 
that  the  plaintiff  had  produced  the  proper  evidence  in 
such  a  case,  and  accordingly  set  aside  the  nonsuit"    In 
the  note  in  Selwyns  Nisi  Prius,   it  is  stated,  indeed, 

(a)  1  Ld.  Raym.  734.  (c)  1  Campb.  376. 

(6)  2  Taunt.  223.  (d)  2  Campb.  282. 
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Exeh,  rf  Pleat,  that  Gould,  J.,  had  expressed  his  dissatisfaction  with  the 
v^.^^^^  decision ;  but  it  is  clear  that  the  Court,  after  inquiring  into 
Whitklockb  the  practice,  expressly  decided  that  no  evidence  beyond 
MusoRovE.  the  mere  proof  of  the  hand-writing  of  the  attesting  witness 
was  necessary.  That,  then,  is  an  authority  deddbg  the 
very  point  in  question  in  favour  of  the  present  plaintiff. 
In  Adam  and  Wife  v.  Ker  (a),  it  was  held,  that,  where  one 
of  two  attesting  witnesses  was  dead,  and  the  other  ]l>eyond 
the  reach  of  the  process  of  the  Court,  it  was  sufficient 
to  prove  the  hand-writing  of  the  deceased  witness,  with- 
out proving  the  hand-writing  of  the  other  witness  or  of 
the  obligor,  the  hand-writing  of  the  attesting  witness 
when  proved  being  evidence  of  every  thing  on  the  face  of 
the  paper. — [Bay ley,  B. — Aye,  of  every  thing  which  ap- 
pears on  the  face  of  the  paper;  that  is,  of  every  thing 
which  appears  to  be  signed  by  the  witness ;  of  all  which 
appears  to  have  been  attested  by  him.  He  appears  here 
to  have  attested  that  one  Francis  Musgrove  signed  the 
note,  not  that  the  defendant  is  that  Francis  Musgrove.'] 
— It  may  be  collected  from  what  fell  from  Lord  EUenbo- 
rough  in  Nelson  v.  Whittall,  that  his  opinion  was  in  fa- 
vour of  the  sufficiency  of  the  mere  proof  of  the  hand-writ- 
ing of  the  attesting  witness.  He  says,  that  it  has  been  the 
constant  practice,  in  cases  where  the  subscribing  witness  is 
dead,  never  to  look  at  anything  beyond  the  hand-writing  of 
the  witness.  In  Cunliffe  v.  Seflon  (6),  where  one  of  the 
attesting  witnesses  could  not  be  found,  though  diligent 
search  had  been  made,  and  the  other  had  become  inter- 
ested since  his  attestation,  it  was  held  that  evidence  of  the 
hand'writing  of  the  witness  who  had  become  interested 
was  sufficient  proof.  In  the  report  of  WalUsY.  Delancey, 
which  has  been  so  much  relied  on  by  the  other  side,  there 
is  not  one  word  to  lead  to  the  supposition  that  the 
evidence  was  required  for  the  purpose  of  proving  the 

{a)  1  Bos.  &  Pull.  360.  (6)  2  East,  183. 
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identity  of  the  party.  That  point  never  came  in  ques-  Exek.^PUatt 
tion ;  but  it  was  not  then  settled,  though  it  is  now  admitted  v  ^  '  ^ 
on  all  hands,  that  there  is  no  necessity  to  prove  the  hand-  Wbitelockb 
writing  of  the  obligor.  In  Currie  v.  Child  (a),  the  evi-  muso'rovi. 
dence  of  the  hand-writing  of  the  subscribing  witness  alone 
was  held  sufficient,  and  identity  was  never  mentioned. 
The  recent  practice  is  admitted  to  have  been  uniformly 
in  favour  of  the  doctrine  contended  for  by  the  plaintiff; 
and  the  three  last  cases  on  the  subject  which  have  been  men- 
tioned, Mitchell  V.  Johnson,  Page  v.  Mann,  and  Kay  v. 
Brookman,  are  express  decisions  by  Lord  Tenterden  and 
Lord  Chief  Justice  Best,  upon  the  question  distinctly 
raised  before  them,  that  such  practice  is  right.  In  Mitchell 
V.  Johnson,  Lord  Tenterden  also  decided  that  the  party 
having  signed  with  a  mark  made  no  difference,  and  that 
decision  is  an  answer  to  the  distinction  attempted  to  be 
made  in  this  respect  in  the  present  case. — [Bayley,  B. 
It  frequently  happens  that  a  subscribing  witness  says 
that  he  saw  the  bond  executed,  but  that  he  did  not  know 
the  person  who  executed  to  be  the  defendant.  What  is 
the  consequence?  It  b  not  presumed  that  he  was  the 
defendant,  but  the  plaintiff  is  nonsuited.  According  to 
the  argument  for  the  present  plaintiff,  if  the  party  in  such 
case  were  to  wait  until  the  subscribing  witness  died,  he 
might  recover.  The  rule,  as  I  collect  it,  is,  that  the  attesta- 
tion when  proved  to  be  the  hand-writing  of  a  dead  sub- 
scribing witness,  is  evidence  of  every  thing  which  he  as- 
serts. Now  it  is  not  asserted  by  this  attestation  that  the  de- 
fendant executed  the  note.  Mr.  Starkie,  in  his  Law  of  Evi- 
dence, lays  down  the  rule  thus  (6):  **  For  the  signature  of 
an  attesting  witness,  when  proved,  is  evidence  of  every  thing 
upon  thejace  of  the  instrument,  since  it  is  to  be  presumed 
that  the  witness  would  not  have  subscribed  his  name  in  at- 
testation of  that  which  did  not  take  place.'*    In  the  present 

{a)  3  Garnpi).  283.  (6)  1  Starkie  on  £v.  2od  cd.  p.  328. 
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Exch,  of  Picas,  case  the  attestation  is  satisfactory  evidence  that  this  note 
^  '   ->     was  executed  by  a  person  of  the  name  of  Francis  Mus^ 
Whitblocke    grove.    The  difficulty  is,  that  it  does  not  appear  that  the 
MusGRovE.     defendant  is  that  Francis  Musgrove,] 

Cur*  adv.  vuli. 

On  a  subsequent  day  the  opinions  of  the  learned  Barons 
were  delivered  as  follows : — 

Bayley,  B. — There  was  a  case  of  Whitelocke  v.  MuS' 
grovCf  which  was  argued  before  us  in  the  course  of  this 
term.     It  was  an  action  upon  a  promissory  note;  and  the 
only  question  was,  whether,  upon  the  death  of  the  sub- 
scribing witness,  or  his  residence  abroad  out  of  the  juris- 
diction of  the  Court  being  proved,  evidence  of  the  hand- 
writing of  such  subscribing  witness  merely  is  sufficient  proof 
of  the  note  as  against  the  defendant?    The  only  evidence 
in  the  cause  was  that  of  one  John  Hardie;  and  he  stated 
that  thesubscribing  witness  was  gone  to  reside  in  America; 
and  he  proved  the  hand-writing  of  the  subscribing  witness 
to  the  note ;  he  knew  nothing  at  all  about  the  defendant, 
or  about  his  circumstances  or  connections,  or  even  where 
he  lived.     Now,  the  note  was  dated  at  Reeth,  and  pur- 
ported to  be  signed  by  two  persons  of  the  name  of  Mus- 
grove,  both  of  whom  were  marksmen.     The  residence  of 
the  defendant  was  not  proved;  for  the  witness  said,  whether 
he  lived  at  Reeth,  or  whether  he   had  any  connection 
there,  he  did  not  know.    There  was  a  perfect  blank  in  the 
evidence  as  to  any  proof  to  identify  the  defendant  with  the 
party  signing  the  note;   and  the  question  therefore  is, 
whether  the  naked  evidence  of  the  hand- writing  of  the  sub- 
scribing witness  is  sufficient  to  fix  a  defendant  in  such  case? 
There  are  many  cases  in  which  the  instrument  gives  some 
description,  as  by  stating  the  residence  of  the  party,  so  as 
to  give  some  ground  for  presuming  that  a  party  proved  to 
reside  in  the  same  place  is  the  party  who  has  signed  the 
note;  and  in  many  instances  you  have  the  hand-writing  of 
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the  party,  by  which  he  may  be  identified  as  the  party  ^'''^i^f^'"' 
having  signed ;  but  here  the  case  for  the  plaintiff  rests  on  ''  v  ^ 
the  mere  proof  of  the  hand-writing  of  the  subscrib-  whitelockb 
ing  witness.  Now,  what  is  the  effect  which,  with  the  Mosohove. 
greatest  degree  of  latitude,  can  be  given  to  the  attestation 
of  the  subscribing  witness  ?  It  is,  that  the  facts  which  he 
has  attested  are  true.  Suppose  an  attestation  of  an  in- 
strument, which  describes  the  person  executing  it  as  A. 
B.,  of  C,  in  the  county  of  York,  Then  the  utmost  effect 
you  can  give  to  the  attestation  is,  to  consider  it  as  estab- 
lishing that  A.  B,y  of  C,  in  the  county  of  Yorky  executed 
the  instrument.  But  you  must  go  a  step  further,  and 
shew  that  the  defendant  is  A.  B,,  of  C,  in  the  county  of 
York, or  in  some  manner  establish  that  he  is  the  person 
by  whom  the  note  appears  to  be  executed.  Now,  what 
does  the  subscribing  witness  in  this  particular  case  attest? 
Why,  that  this  instrument  was  duly  executed  by  a  person 
of  the  name  of  Francis  Musgrove.  There  may  be  many 
persons  of  that  name ;  and,  if  you  do  not  shew  that  the 
defendant  is  the  Francis  Musgrove  who  has  so  executed 
the  instrument,  you  fail  in  making  out  an  essential  part  of 
what  you  are  bound  to  prove.  It  is  not  sufficient  for  the 
subscribing  witness  merely  to  prove  that  he  saw  the  in- 
strument executed.  Suppose  that  a  subscribing  witness, 
when  called  into  the  box,  were  to  say  merely,  I  saw  the 
note  executed,  will  that  suffice  ?  He  would  be  asked,  by 
whom  did  you  see  it  executed?  If  he  were  to  say,  I  saw  it 
executed  by  k  person  who  was  called  into  the  room,  but  I 
do  not  know  whether  that  person  was  the  defendant,  the 
plaintiff  would  be  nonsuited  (a).  Why  X  because  it  is  an 
essential  part  of  the  issue,  which  you  are  bound  to  prove, 
that  the  instrument  was  executed  by  the  defendant  in  the 
suit.  It  seems  to  me,  therefore,  on  principle,  that  you 
must  give  some  evidence  of  the  identity  of  the  defendant 

(a)  See  Parkins  v.  Uawkshaw,  2  Stark.  Rep.  239. 
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^<^*-^/ '^^^fl'*  with  the  party  who  has  signed  the  instrument     In  the 
V      V      >^     case  from  Strange^  and  the  case  before  Lord  Kenyan^ 
Whitelocke    there  was,  over  and  above  the  evidence  of  the  hand-writing 
MusoEovE.    of  the  subscribing  witness,  evidence  of  the  identity  of  the 
defendant,  by  proof  of  his  hand-writing.     I  quite  agree 
that  is  not  necessary  to  prove  the  hand-writing  of  the  de- 
fendant; but,  if  you  do  not  prove  that,  you  must  prove 
something  else  to  connect  the  party  sued  with  the  instru- 
ment.    In  Nelson  v.  fVhitiall,  some  evidence  of  identity 
was  given.     There  are  cases  in  which  it  is  laid  down,  that 
it  is  not  necessary  to  prove  the  hand-writing  of  the  de- 
fendant; but  I  think  that  you  must  give  some  evidence  of 
his  identity.     It  was  said  by  the  counsel  for  the  plaintiff, 
that,  in  cases  like  the  present,  requiring  evidence  of  iden- 
tity would   impose  great  hardship  on  parties  suing;  but 
I   do  not  see  that  the  hardship  is  greater  in  thb  case 
than  in  other  cases  where  you  sue  without  having  arm- 
ed yourself  with  prrof  that  the  party  sued  is  the  per- 
son who  has  signed  the  instrument  upon  which  you  sue. 
If  the  instrument  had  shewn  upon  the  face  of  it  that  it 
was  executed  by  F.  Musgrove,  of  Reeih,  in  the  county 
of  York,  the  attestation,  according   to  the  authorities, 
would  be  evidence  of  such  being  the  case;  but  you  must 
shew  that  the  defendant  is  a  person  answering  such  de- 
scription.    If  you  intrust  a  witness  to  attest  the  execution 
by  the  party,  and  such  witness  die,  you  lose  the  advantage 
of  identifying  the  party  by  his  testimony;  but  in  most  cases 
you  can  either  shew  some  acknowledgment,  or  prove  that 
the  party,  from  his  residence  or  other  circumstances,  an- 
swers the  description  on  the  face  of  the  note,  or  you  can 
establish  the  identity  of  the  party  in  some  other  mode.  In 
the  absence  of  any  proof  of  this  description,  it  seems  to 
me,  upon  principle,  that  the  mere  proof  of  the  hand-writing 
of  the  subscribing  witness,  who  only  says,  by  his  attesta- 
tion, that  one  Francis  Musgrove  executed  the  note,  is 
not  sufficient  to  enable  the  plaintiff  to  recover  on  this  note 
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against  the  defendant.     I  am  therefore  of  opinion  that  ?'<^A-  ^  P^^* 
this  rule  should  be  discharged.  ^ 

WUITBLOCKB 

VaughaNi  B. — I  am  of  the  same  opinion,  and  Lord  Mosoroye. 
Lyndhurat  (a)  concurs  with  us  in  the  opinion  which  we  have 
formed  on  the  point  in  question.  There  must  be  some 
reasonable  evidence  from  which,  in  a  case  where  the 
subscribing  witness  is  dead  or  incapacitated,  the  jury  may 
infer  that  the  defendant  is  the  party  who  has  executed  the 
deed,  or  subscribed  the  note.  Whether  any  evidence, 
beyond  the  proof  of  the  hand-writing  of  the  subscribing 
witness,  be  necessary,  seems  long  to  have  been  vexata 
quastio  in  fVesiminsier  Hall.  The  late  Lord  Tenterden 
certainly  appears  to  have  acted  upon  the  principle  of  its 
not  being  necessary ;  and  Lord  Chief  Justice  Best  seems 
to  have  acted  on  the  same  notion.  In  most  of  the  older 
cases,  however,  there  appears  to  have  been  some  evidence 
beyond  the  mere  proof  of  the  hand-writing  of  the  subscrib- 
ing witness.  In  most  of  them  there  is,  as  was  the  case  in 
Nelson  v.  WhiUall,  some  slight  evidence  of  identity.  It 
has  been  pressed  upon  us^  that  all  which  the  subscribing 
witness  purports  to  attest  must  be  taken  to  be  rightly 
and  regularly  done.  Granted.  Assume  in  this  case  that 
every  thing  attested  by  the  subscribing  witness  was  rightly 
and  regularly  done,  still  it  does  not  appear  to  me  that 
the  plaintiff  has  made  out  that  the  defendant  is  the 
party  who  has  executed  according  to  the  attestation  of 
the  subscribing  witness.  I  was  struck  by  the  remark 
made  by  Mr.  Addison,  that  it  is  always  held  necessary  to 
prove  the  identity  of  the  party  in  the  case  of  marriage, 
and  in  the  case  of  a  previous  conviction.  I  am  of  opinion, 
therefore,  that  some  evidence  of  identity  is  necessary,  in 

(a)  Lord  Lyndhurst  WW  present  his  Lordship  obserred,  that  it  ap- 

when  the  rule  nisi  was  moyed  for,  on  peared  to  him  that  it  would  be  very 

which  occasion  all  the  authorities  extraordmary  if  some  evidence 

were  brought  before  the  Court;  and  of  identity  were  not  necessary. 
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E^ch,  of  Pleas,  addition  to  the  proof  of  the  hand-writing  of  the  subscrib- 
-     ing  witness,  and  consequently  that  this  rule  must  be  dis- 
Whitelockb    charged. 

MUSOROVE. 

BoLLAND,  B.— I  agree  with  the  rest  of  the  Court,  that 
it  was  necessary  for  the  plaintiff  to  give  some  evidence  to 
connect  the  defendant  with  the  party  signing  the  note.  It 
is  a  question  as  to  which  eminent  Judges  have  certainly 
entertained  different  opinions.  It  seems  clear  from  the 
case  of  Wallis  v.  Delancey,  that  Lord  Kent/on  was  of  opin- 
ion that  such  evidence  was  necessary;  and  it  is  clear  that 
Lord  EUenborough  had  not  made  up  his  mind  upon  the 
subject,  because  in  Nelson  v.  Whiitallf  he  did  not  take 
upon  himself  to  say  what  would  be  the  case  if  no  evidence 
of  identity  had  been  given.  The  opinion  of  Lord  Tenter- 
den  was  certainly  invariably  the  other  way;  and  Lord 
Chief  Justice  Best  acted  on  the  same  view  of  the  subject 
a^  Lord  Tenterden.  The  earlier  cases  cited  by  Mr.  Mil- 
ner  do  not  appear  to  me  to  apply,  because,  in  almost  all  these 
cases,  the  struggle  was  not  as  to  the  connecting  the  party, 
but  whether  the  instrument  could  be  read  in  the  absence 
of  the  subscribing  witness.  That,  however,  was  not  the 
case  in  Wallis  v.  Delancey;  and  from  that  case  it  is  clear, 
that  Lord  Kenyon  required  evidence  to  connect  the  de- 
fendant with  the  party  appearing  to  have  executed  the 
note.  I  agree  that  such  evidence  is  necessary,  and  conse- 
quently am  of  opinion  that  this  rule  should  be  discharged. 

GuRNEY,  B. — I  have  often  considered  this  subject;  and 
I  adhere  to  the  opinion  which  I  have  formerly  adopted, 
that,  besides  the  proof  of  the  hand-writing  of  the  subscrib- 
ing witness,  there  must  be  some  evidence  to  shew  the 
identity  of  the  party  sued  with  the  party  who  has  signed 
the  instrument. 

Rule  discharged. 
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The  Court  afterwards,  upon  the  application  of  Milner^  EjccK.  of  PUas, 

ordered  a  nonsuit  to  be  entered  instead  of  a  verdict  for  ^  -    J'  ^ 

the  defendant;  and  the  plaintiff  brought  a  new  action,  Waitelockb 

which  was  tried  at  the  last  assizes  for  the  county  of  York,  musorovb. 
and  in  which  he  proved  the  identity  of  the  defendant  with 
the  party  who  signed  the  note,  and  recovered  a  verdict. 


Burt  and  others.  Assignees,  &c.,  v.  Moult. 

jL  his  was  an  action  of  trover  brought  by  the  plaintiffs,  One  of  two 
as  assignees  of  Dawson  and  Kerr,  bankrupts,  against  the  wmmlulng  an 
defendant,  to  recover  a  bank-post  bill  for  200/.,  and  10*.  JJ^^ha^d^ed'TJer 
in  money.  »  ^^^  post-biii 

i.  »       »      1         •  •         *"d  ■**"**  silver 

Thejirst  count  of  the  declaration  was  upon  a  possession  to  the  agent  of 

and  conversion  before  the  bankruptcy;  the  «^coiac/count  upon  wu^xchf^w, 

a  possession  before,  and  a  conversion  after  the  bankruptcy;  accepted  by  the 

and  the  Mirrf  count  upon  the  possession  of  the  plaintiffs  which  wai  just 

1  •       -     .1     •    ^»  A  *.  ^i_     X  •   1     about  to  become 

as  assignees,  and  a  conversion  m  their  tune.  At  the  trial,  due,  for  the  pur- 
at  the  Lancaster  Summer  Assizes,  1832,  before  Parke,  J.,  JlJ^^.^eh^'bur'' 
a  verdict  was  found  for  the  plaintiffs  for  200/.  and  10*.,  Such  handing 

..  ni.^  !•!     ^^^^  "^a*  found 

subject  to  the  opmion  of  this  Court,  upon  a  case  which  to  be  a  fraudu- 
stated  the  following  facts— The  bankrupts,  Dawon  and  i^n^aSrhair"^* 
Kerr,  carried  on  business  in  partnership,  at  Manchester,  ^c?  "">  *^"*«^" 

'  ,  .     plation  of  bank- 

as  Nankeen  manufacturers,  for  several  years  prior  to  their  mptcy.  On  the 

bankruptcy;  they  had  a  servant  named  Neuman,  who  re-  few houw  later* 

sided  formerly  in  London,  upon  whom  they  were  in  the  {JJU^/q^o^^**^ 

habit  of  drawing  bills,  and  of  afterwards  remitting  to  him,  the  note  and 

for  the  purpose  of  providing  for  and  paying  the  same,  partner  commit- 

For  several  months  previously  to  their  bankruptcy,  Dawson  ^ntJl,!JL**^ 

and  Kerr,  who  were  then  in  insolvent  circumstances,  found  Held,  that  the 

act  of  the  partner 
who  had  com- 
mitted the  act 

of  bankruptcy  before  he  handed  over  the  property  was  not  binding,  and  that  the  assignees  of 

the  two  partners  might  recover  the  value  of  the  property. 
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Exch,  of  PUat,  the  greatest  difficulty  in  providing  for  the  bills  drawn  by 
->     them  upon  Netvman,  and  were  obliged  to  borrow  bills  and 
BoRT         money  from  their  friends  in  Manchester,  to  enable  them 
Moult.        ^^  ^^  ^^'     '"  July,  1831,  many  of  those  bills  accepted  by 
Newman,  amounting  to  1365/.,  were  returned  to  the  indors- 
ers  in  Manchester  dishonoured ;  one  as  early  as  the  13th 
or  14th  of  that  month ;  and  others  on  the  27th,  SSth.  and 
^th  of  the  same  month ;  none  of  which  were  paid  or  taken 
up  by  the  bankrupts,  excepting  one  bill  for  70/.,  which 
had  been  returned  unpaid  on  the  13th  or  14th.    On  the 
1st  o{  August,  1831,  and  on  other  days  during  that  month, 
twelve  bills  drawn  by  Dawson  and  Kerr  uf  on  and  accepted 
hy Newman,  amounting  to  937/.,  were  returned  dishonoured, 
none  of  which  were  afterwards  taken  up  or  paid  by  Dawson 
and  Kerr.  There  were  thirteen  bills,  amountingto  1939/., 
due  in  September,  and  seventeen  other  bills,  amounting  to 
1792/.,  due  in  October  in  the  said  year,  all  drawn  by  Dawson 
and  Kerr  on  and  accepted  by  Newman,  then  running,  and 
which  they  had  no  means  or  likelihood  of  paying,  and 
none  of  which  were  in  fact  afterwards  paid  either  by  New- 
man,  or  Dawson  and  Kerr.    Kerr  committed  an  act  of 
bankruptcy  on  the  29th  of  July,  1831;  after  which  day 
no  bilb  were  paid  by  the  bankrupts.    Dawson  committed 
an  act  of  bankruptcy  at  10  o'clock  at  night  of  the  1st  of 
August,  1831.    About  two  months  previously  to  this, 
Dawson  and  Kerr  accepted  a  bill  for  200/.,  drawn  by 
William  Moult,  of  Philadelphia,  brother  to  the  defendant, 
and  for  whom  the  defendant  was  agent  in  this  country; 
this  bill  was  accepted  for  value,  and  became  due  and  pay- 
able on  the  3rd  of  August,  1831.     On  the  morning  of  the 
Ist  of  August,  1831,  Kerr,  (one  of  the  bankrupts),  who 
was  on  terms  of  intimate  private  acquaintance  with  the 
defendant,  gave  to  the  defendant  as  agent  for  his  brother 
in  Philadelphia,  by  way  of  fraudulent  preference  of  his 
said  brother,  and  in  contemplation  of  bankruptcy,  a  post- 
bill  of  the  Bank  of  England  for  200/.  and  10^.,  the  jofait 
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property  of  the  bankrupts;  and,  before  2  o'clock  on  the  ^"^^^J"^^"'' 
same  day,  the  defendant  paid  the  said  bank  post-bill  into 
the  bank  of  Messrs.  Scholes,  Fellow^  ^  Co.  of  Manchester, 
to  provide  for  the  said  bill  which  was  payable  in  London : 
he  told  the  said  bankers  that  he  brought  the  money  to  take 
up  the  bill  for  the  honour  of  his  brother,  to  prevent  it 
going  back  to  America,  but  did  not  say  when  the  same 
would  be  returned,  nor  did  he  make  any  mention  of  Daw- 
son or  Kerr.  According  to  the  nature  of  the  transaction 
the  bankers  were  not  bound  to  apply  the  specific  bank 
post-bill*  received  by  them  from  the  defendant,  to  the  pay- 
ment of  the  said  bill  on  Dawson  and  Kerr;  but  it  became 
the  property  of  the  bankers  when  delivered  to  them,  and 
they  thereupon  entered  into  a  contract  with  the  defendant 
to  pay  the  bill  in  London  in  such  way  as  they  might  think 
fit.  On  the  following  day,  the  2nd  of  August,  the 
bankrupts  being  arrested  at  the  suit  of  one  of  the  creditors, 
the  defendant  became  bail  for  them. 

The  following  were  the  points  marked  for  argument : — 
For  the  plaintifis,  First,  That  the  conversion  in  this  case 
was  by  the  payment  of  the  bill  by  Scholes  j*  Co.,  as  agents 
for  the  defendant,  and  this  being  after  acts  of  bankruptcy  by 
both  bankrupts,  that  the  plaintiffs  were  entitled  to  recover. 
Secondly^  Supposing  the  Court  should  be  of  opinion  that 
the  payment  of  the  bank-notes  in  question  to  Scholes  % 
Co.  was  a  conversion,  still  that  the  defendant  was  liable, 
notwithstanding  such  payment  took  place  before  an  act 
of  bankruptcy  by  one  of  the  bankrupts ;  because  the  ap- 
propriation of  the  bank-notes  to  the  payment  of  the  bank- 
rupts* acceptance,  being  a  fraudulent  preference,  was  void ; 
and  then  the  transaction  in  law  amounted  to  nothing  more 
than  a  mere  bailment,  in  which  case  the  plaintiffs  as  as- 
signees could  maintain  this  action»  whether  the  conversion 
were  before  or  after  the  bankruptcy  of  the  bankrupts. 

For  the  defendant,  That  the  action  was  not  maintainable, 

VOL.    I.  N    N 
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^'^\aio^^^''  because  only  one  of  the  bankrupts  had  cominitted  an  act 
^      y      ^     of  bankruptcy  at  the  time  the  post-bill  and  the  lOt.  were 
Burt         delivered  to  the  defendant,  and  because  the  defimdant  was 
Moult.       a  mere  agent  to  carry  them  to  the  bank  at  Manehe$ter. 

Archbold,  for  the  plaintiffs,  was  stopped  by  the  Court 

Wightman  for  the  defendant. — The  defendants  are  in- 
nocent parties :  it  was  the  duty  of  Kerr  and  Dawsom  to 
make  provision  for  their  acceptance;  and  the  delivery  of 
the  bank-bill  and  lOs.  for  that  purpose  was  good  against 
the  partner  who  was  then  solvent,  and  his  assignees.  At 
the  time  of  the  conversion,  one  only  of  the  partners  had 
committed  an  act  of  bankruptcy.  Suppose  that  the  other 
partner  had  never  committed  an  act  of  bankruptcy,  this 
action  could  not  have  been  maintained.  The  act  of  bank- 
ruptcy by  him  however  was  subsequent  to  the  conversion* 
There  is  nothing  to  show  that  Dwoson,  who  had  committed 
no  act  of  bankruptcy  at  the  time  of  the  delivery  of  the 
bank-bill  and  10^.,  ever  dissented  from  the  appropriation  by 
Kerr;  and,  if  Dawson  was  bound  by  that  delivery,  the 
assignees  of  Kerr  could  not  sue  the  creditor  who  received 
the  bank-bill  and  10^.  Smith  v.  Oriel  (a). — [Lord  Lynd- 
hurst,  C.  B.  The  assignees  who  represent  Dawson  do  con- 
test it] — It  is  said  that  the  bankruptcy  operated  as  a  dis- 
solution of  the  partnership,  and  divested  the  right  of  the 
bankrupt  partner  to  dispose  of  the  partnership  assets ;  but 
suppose  that,  on  a  secret  dissolution  of  partnership,  one  of 
the  partners  pays  a  partnership  debt  with  partnership  effects, 
it  could  hardly  be  contended  that  such  payment  could  be 
considered  invalid  as  against  a  creditor  of  the  partnership 
innocently  receiving  such  effects.  The  delivery  here  was 
good  as  against  the  solvent  partner. — [Lord  Lyndhurst, 
C.  B. — How  could  it  be  good,  when  it  is  found  in  the  case 

(a)  I  East,  368. 
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to  ha^e  been  a  frauduleni  preference^  and  in  contemplation  Ejl^h.  of  Pha», 

of  bankruptcy  ?  is  it  not  void  as  a  fraud,  and  can  it  pass  any     v ^ 

property  7  Any  act  not  hand  fide  done  by  a  partner  after  com-  burt 
mitting  an  act  of  bankruptcy,  is  a  nullity,  and  can  pass  no  moult. 
property.  The  only  partner  who  acted  in  the  transaction  is 
found  by  the  case  to  have  acted  fraudulently.] — \Bayleyfi^ 
If  one  of  several  partners  commit  an  act  of  bankruptcy, 
though  it  will  not  prevent  the  solvent  partner  from  dispos- 
ing of  partnership  property  bond  fide  for  partnership  debts, 
yet  it  is  a  dissolution  of  partnership  as  between  the  sol- 
vent and  bankrupt  partners,  and  no  disposition  of  partner- 
ship property  by  the  bankrupt  partner  can  be  binding. 
That  was  decided  in  ThomtMon  v.  Frere  (a).  In  the  pre- 
sent case  Dawson  had  a  right  to  dispose  of  the  property, 
but  Kerr  had  no  right  to  dispose  of  any  partnership  pro- 
perty-] 

Lord  Lyndhurst,  C.  B. — Thomason  v.  Frere  governs 
the  present  case.  One  of  two  partners  who  has  committed 
an  act  of  bankruptcy  hands  over  part  of  the  partnership 
property,  and  that  is  found  to  have  been  done  by  way  of 
fraudulent  preference.  The  other  partner  a  few  hours 
after  the  transaction  commits  an  act  of  bankruptcy,  and 
his  assignees  contest  the  transaction.  Thomason  v.  Frere 
decides  that  the  bankrupt  partner  in  such  case  cannot 
bind  the  property  either  of  his  assignees  or  of  the  solvent 
partner,  and  I  think  that  the  present  case  ranges  itself 
under  that  decision. 

Baylrt,  B. — I  take  the  rule  to  be  clear,  that,  where  one 
of  two  pflortners  commits  an  act  of  bankruptcy,  be,  as 
between  himself  and  the  other  partner,  has  no  power  to 
dispose  of  the  partnership  property,  and  that  every  such 
dispomlion  as  between  him  and  the  other  partner  b  void. 

(a)  10£ast»418. 

N  N  2 
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Exck.  of  PUiu,  In  the  commoii  transactions  of  a  partnership,  an  agency  b 


1833. 


implied  from  the  relation  between  the  partners;  and  one 
partner  binds  another  as  to  the  partnership  property,  by 
reason  of  such  agency:  bat  bankruptcy  pots  an  end  to  audi 
agency.    The  property  Tests  in  the  soWent  partner,  and 
the  assignees  of  the  bankrupt  partner;  and  here  Domos 
had  a  right  to  choose  whether  he  would  pay  particnlar 
creditors  or  not,  and  no  stranger  (and  Kerr  was  after  Us 
bankruptcy  a  stranger)  had  a  right  to  interfere  and  say 
you  shall  pay  a  specific  debt.     It  does  not  appear  that 
Dawson  ewer  concurred.    If  he  had  ratified  the  act  of  the 
bankrupt  partner  whilst  it  was  competent  for  him  to  do 
so,  the  case  would  hare  assumed  a  very  difierent  aspect; 
but  it  does  not  appear  that  he  knew  of  the  transaction.  It 
was  clearly  a  wrongful  act;  and  I  am  of  opinion  that  the 
assignees  otKerr  and  Dawson  have  a  right  to  consider 
the  money  and  note  as  their  property,  and  consequently 
that  the  plaintiffs  are  entitled  to  recorer. 

Vauohan,  B. — I  was  counsel  in  the  case  of  Tkomason^. 
Frere^  in  which  the  Court  of  King^s  Bench  held  that  the 
two  partners  who  had  conunitted  acts  of  bankruptcy  could 
not^  by  the  indorsement  of  a  bill  of  exchange  belonging  to 
the  partnership,  bind  their  own  assignees  or  the  partner 
who  had  remained  solvent.  I  am  of  opinion  that  the  pre* 
sent  case  falls  within  the  principle  of  Tkomason  y*  Frere^ 
and  that  no  property  passed  by  the  act  of  Kerr  after  he 
had  committed  an  act  of  bankruptcy. 

BoLLAND,  B. — I  agree  with  the  rest  of  the  Court. 
Kerr  after  he  bad  committed  an  act  of  bankruptcy  could 
not  transfer  the  property,  and  it  does  not  appear  that 
Dawson  assented. 

Posiea  to  the  plaintiflb. 
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Exch.  of  PUas, 
Cox  r.  TULLOCK.  s^l^l^ 

JtC.  V.  RICHARDS  ohthined  a  rule  to  set  aside  process  A  defendant 
which  had  been  irregularly  served  in  Surrey  instead  of  Mid"  i/riy  serredwith 
dle$ex.     It  appeared  9  on  cause  being  shewn  by   Bally  fn^J^^^tfon: 
that  the  process  had  been  served  early  in  the  vacation  — HeW,  thathe 
before  this  term^  so  that  application  might  have  been  made  until  the  ensu- 
before  a  Judge  at  chambers  in  the  vacation.    The  Court  ^^^^nd**"© 
expressed  a  strong  opinion  that  the  plaintiff  in  such  case  *;*^«  appHed  in 

^  ^     ^  ^  (he  vacaUon  to 

was  bound  to  take  immediate  steps  by  going  before  a  aJudgeatcham- 
Judge  at  chambers  in  the  vacation ;  but  they  said^  that^  as  ed  to  take  ad- 
it was  a  pomt  affecting  the  practice  of  all  the  Courts,  they  J^g^jj^^ty**' 

would  apply  to  the  other  Judges. 

Cur.  adv.  vult. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Bayley,  B. — The  question  in  this  case  was,  whether  the 
party  ought  not  to  have  applied  to  a  Judge  at  chambers  in 
the  vacation,  or  whether  he  was  at  liberty  to  wait  until 
term.  We  all  agree  that  he  was  bound  to  have  applied 
to  a  Judge  at  chambers.  I  have  consulted  the  Judges  of 
the  other  Courts,  and  they  all  agree  with  us  in  the  opinion  I 
am  now  delivering.  The  short  reason  is,  that  the  plain- 
tiff has  now  a  right  in  the  vacation  to  be  going  on  with  the 
cause. 

Rule  discharged,  with  costs. 
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Ward  v.  Thomas,  Executor,  &c. 
Where  a  plain.    ThE  plaintiff  in  this  case  at  the  hat  assizes  obtained 

tia,who  was  en-  ,  * 

uaedtojudg.     a  verdict  against  the  defendant,  which  entitled  him  to 
defendfnt'exe^    judgment  de  boiiis  iesiaioris,  ei  si  non,  &c.,  and  the  learned 

"ZZu.^i^lZ]  ^^^S^  ^^^^^^ "^^^^  *®  ^**®  ^*«  ^"®^  having  certified  for 
&c.,  tookjudg-   immediate  execution,  the  plaintiff  signed  judirment  and 

ment  and  issued  ,  .        /.       ,   i  ,  ... 

execution  for      took  out  cxecutiou  for  debt  and  costs  de  bams  propnts. 

debt  and  costs 
de  bonupropriii, 

****  ^°"'',»^'  John  Jervis  obtained  a  rule  to  set  aside  the  execution 

aside  the  judg- 
ment and  exe-     as  irregular,  which  the  Court,  after  hearing  Wighbnan  for 

cutioD  on  mo-       ^,         •   .    .  .^»  , 

tion.  the  plaintiff,  made 

Absokite  with  costs. 


Erle  v.  Wynne. 
A  defendant,      ThE  defendant  having  been  arrested  for  a  larger  sum 

who  is  arrested      ,  ,  ,._  ^  _  .  _,  y,r- 

for  a  larger  sum  than  that  which  was  recovered  agamst  him,  John  Jerv$s 
ed^a^nsThim,'  o^^^^^^l  ^  1*^^  ^o'  costs  Under  43  Gco.  3,  c.  46,  s.  3. 

is  entitled  to 
costs  under  Stat. 

43  Geo.  3,  c  Cottingham  shewed  cause,  and  contended  that  the  rule 

be  no  reason-^*^  must  be  discharged,  because  the  circumstances  disclosed 
caL^^fo^The*^^*"  in  the  affidavits  shewed  clearly  that  the  arrest  had  not  been 

arrest,  though      malicioUS* 
the  arrest  is  not 
shewn  to  have 

been  malicious.  Bayley,  B.— The  doctrinc,  that  it  is  necessary,  in  sup- 
port of  the  motion,  to  make  out  malice,  has  been  overruled 
over  and  over  again.  We  now  decide  upon  the  words 
of  the  Act  of  Parliament,  and  consider  whether  there  be 
*'  reasonable  or  probable  cause.*' 

Rule  absolute. 
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ExcK  of  PUas, 
1833. 

Trew  V.  Burton.  '      ""      ' 

XHIS  cause  was  referred  to  two  arbitrators^  W.  C  and  An  award  by  an 
F.  S.^  who  were  to  nominate!  an  umpire  before  they  pro-  ^ulucd  by"*^ 
ceeded  in  the  arbitration.     They  accordingly  appointed  "jjl^f^/j^^g**® 
an  umpire,  who,  on  their  subsequently  disagreeingi  made  award,  in  the 
his  umpirage,  in  the  recital  of  which,  by  mistake,  he  stated  ofoTeoftheori- 
that  fF.  a  and  Thos.  &,  instead  of  F.  S.,  had  appomted  ^^^^aH^!""" 
him  umpire.     The  umpire,  on  the  mistake  being  dis-  pointed  the  am- 
covered,  offered  to  republish  his  award.     Subsequently     Such  mituke 
to  the  publication  of  the  award  it  had  been  altered,  but  22,  an'StTrt-"" 
not  by  either  of  the  parties,  by  striking  out  the  name  ^°"  ™^^«  ^y  * 

•'  r  '      J  o  stranger  subse- 

Thos.  and  substituting  F.  in  the  recrtaL     Humphrey  had  quentiy  to  the 
obtained  a  rule  for  an  attachment  for  not  performing  the  the  award,  by 
award,  and  Piatt  had  obtamed  a  rule  to  set  aside  the  wron^d^n^^^^ 
award.     On  both  rules  coming  on  together  it  was  ob-  ^rting  the  right 

>ii#>«  1         .1.1  1         ^,.       Chnstian  name, 

jected  by  Flatt  that  it  did  not  appear  on  the  affidavits  does  not  yitiate 

when  the  umpirage  was  made,  or  whether  it  was  ndade  leTveru  in  Ac 

within  the  time  limited ;  but,  upon  inspection,  by  the  Court,  JJ^iJB"f^*J„ch 

of  the  affidavit  of  the  execution,  it  appeared  from  the  aiteraUon. 

jurat  that  the  affidavit  of  execution  was  sworn  before  the  davit  for  an  at-' 

expiration  of  the  time  limited  for  making  the  umpirage.  not^^X^ng 

[Per  Bayley^  B. — It  must  appear  that  the  umpirage  was  *n  award  wa» 

....,,..,.  \^       .       ,  ,         defective,  in  not 

made  witbm  the  limited  time;  but  m  the  present  case  that  shewing  that 
fact  sufficiently  appears  from  the  jurat.']  pubuTh^dbSJre 

the  authority  of 
the  umpire  ex- 

Humphrey f  in  support  of  the  award,  was  stopped  by  the  pi'ed:— if#«, 

f^  rr  .^  Ihatitwassuffi- 

COUrt.  cientifitappear- 

ed  from  thejV, 
rat  that  the  affi- 

Platt,  contri.—IYAs  award  cannot  be  supported.    The  «!*▼>*  of  execu- 
umpire  professes  to  proceed  under  an  authority  derived  pire  was  swom 
from  fF.  C  and  Thos.  S.,  whereas,  in  fact,  the  reference  expired.  **   "* 
was  to  W.  C.  and  F.  S.     He  appears,  therefore,  to  be 
acting  under  a  different  authority  from  that  with  which  he 
could  be  clothed  under  this  reference. 
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Exch,  of  Pleat,  Bcsides,  the  alteration  of  this  instrument  in  a  part  so 
material  as  the  party  from  whom  the  umpire  derired  his 
authority  vitiates  the  award. 

Bayley,  B. — I  think  that  the  rule  for  the  attachment 
ought  to  be  made  absolute,  and  that  the  rule  for  setting 
aside  the  award  ought  to  be  discharged.  The  cause  was 
referred  to  two  persons  of  the  name  of  fV.  C.  and  F.  S., 
with  a  direction  that  they,  before  they  proceeded  on  the 
arbitration,  should  nominate  an  umpire  to  decide  in  case 
of  their  not  being  able  to  agree ;  and  it  is  ascertained  that, 
in  point  of  fact,  W,  C.  and  F.  S.  did,  before  they  pro- 
ceeded, duly  nominate  the  person  who  has  made  this 
award  as  umpire.  There  is,  therefore,  a  good  nomination 
of  the  umpire,  who  is  clothed  with  the  authority  which 
the  two  arbitrators  were  empowered  to  give.  He  does 
act  accordingly,  and  makes  his  umpirage;  but,  in  making  it, 
he  describes  his  authority,  not  as  delegated  to  him  by 
W,  C.  and  by  F.  5.,  but  as  delegated  to  him  by  W.  C.  and 
Thos.  S.  Now,  there  was  no  reference  to  W,  C.  and 
Thos.  S.,  and  fV.  C  and  Thos.  S.  never  delegated  any 
authority  to  the  umpire,  but  his  authority  was  derived  from 
W,  C.  and  F.  S. ;  in  framing  his  award,  however,  he  describes 
ff^.  C.  and  Thos.  S.  as  the  persons  to  whom  the  cause 
was  originally  referred,  and  who  had  appointed  him 
as  umpire,  and  then  he  proceeds  and  makes  his  award 
conformably  with  his  power.  The  question  then  is, 
whether  this  mistake  in  the  recital  vitiates  the  award  ?  It 
was  not  necessary  to  make  any  recital.  If,  instead  of  hav- 
ing the  award  drawn  up  in  a  formal  manner,  he  bad  merely 
said  I  do  make  my  award  and  umpirage,  and  I  direct,  &c. 
&c.,  there  is  no  doubt  that,  without  any  recital,  this  award 
would  have  been  perfectly  valid ;  and,  in  declaring  on  such 
award,  it  is  not  necessary  to  state  any  recital  by  the  um« 
pire  in  his  award,  but  it  would  be  quite  sufficient  to  shew 
that  the  parties  referred  the  cause  to  W.  C.  audF.  S.,  with 
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a  direction  to  nominate  an  umpire;  that  W.  C  and  F.  S.  Bxch.  of  Pkas, 

1833 
accordingly  nominated  the  umpire,  and  that  he  made  his 

umpirage  without  shewing  any  recital  in  the  umpirage.  I^ 
therefore,  do  not  think  that  this  mistake  in  the  reci- 
tal would  justify  the  Court  in  setting  aside  the  award. 
It  has  been  argued  that  the  alteration  vitiates  the 
award.  Now,  if  such  alteration  had  been  made  in  any 
material  part,  I  agree  that  it  would  have  been  fatal;  but  it 
being  in  a  part  which  I  think,  for  the  reasons  I  have 
given,  to  be  immaterial,  I  am  of  opinion  that  such  altera- 
tion by  a  stranger  leaves  the  award  in  the  state  in  which  it 
was  before  the  alteration. 

There  was  a  defect  in  the  affidavit  for  the  attach- 
ment, which  does  not  state  on  what  day  the  award  was 
published ;  and,  if  there  were  nothing  from  which  th  e 
Court  could  collect  that  it  was  published  before  the 
day  when  the  power  of  the  umpire  expired,  I  should 
have  thought  that  we  could  not  make  the  rule  for  the 
attachment  absolute:  but  it  turns  out  from  the  inspec- 
tion of  the  jurat  that  the  affidavit  of  the  execution  of 
the  award  by  the  umpire  was  sworn  before  that  day.  That 
is  an  answer  to  this  objection;  and  I  am  of  opinion  that  the 
rule  for  tbe  attachment  should  be  made  absolute,  and  the 
rule  for  setting  aside  the  award  should  be  discharged. 

Vaughan,  B. — I  am  of  the  same  opinion.  The  recital 
is  not  of  the  essence  of  the  award,  which  might  have 
been  framed  so  as  to  be  perfectly  good  without  any  recital 
at  all.  If  not  a  necessary  part  of  the  award,  it  may  be 
rejected. 

BoLLAND,  B. — I  entertained  considerable  doubts  during 
the  earlier  part  of  this  discussion,  but  I  now  think,  on  the 
grounds  stated  by  my  brothers  who  have  preceded  me^ 
that  we  ought  to  support  this  award. 

GuRNEY,  B. — The  reference  was  good;  it  was  to  W.  C. 


Digitized  by 


Google 


536 


CASES   IN   THE   EXCHEQUEli, 


^^\^/^^*  and  F.  S.     The  appointment  of  the  umpire  wad  good;  it 

v^-.^^.-l^/     was  by  fV.  C.  and  Jl  ^S.     The  award  was  according  to  the 

Trew        power,  but  there  was  a  misrecital  in  the  Christian  name  of 

Burton.      one  of  the  original  arbitrators.    Now,  in  a  declaration  on 

the  award,  it  would  not  be  necessary  to  set  oat  any  recital 

by  the  umpire  of  his  appointment,  but  it  Would  be  sufficient 

to  aver  the  fact.    This  recital,  therefore^  is  not  a  material 

part  of  the  award,  and  consequently  the  mistake  wHl  not 

avoid  it. 

The  rule  for  settu]|[  aside  the  award  dis- 
charged; and  the  rule  for  the  attachment 
absolute,  without  costs  on  either  motion. 


Cantellow  v.  Freeman. 
A  prisoner  on      'j[  flE  defendant  had  been  arrested  on  mesne  process,  on 

me»ne  process  * 

discharged  on  the  20th  of  February  last.  On  representing  that  a  friend 
temrds  broken  at  Cheltenham  had  agreed  to  give  his  acceptance  for  the 
rS'c^d'tim^  debt  and  costs,  and  on  giving  an  undertaking  that  he 
would  obtain  such  acceptance  forthwith,  the  defendant 
was  discharged  on  the  24th  February:  on  the  9th  of  April, 
the  defendant,  not  having  obtained  the  acceptance  agreed 
upon,  was  again  arrested  on  a  fresh  capias  without  a  fresh 
affidavit  to  hold  to  bail.  A  rule  nisi  having  been  obtained 
to  discharge  the  defendant  out  of  custody — 


a  second  time 
without  a 
Judge's  order. 


ff.  H.  Watson  shewed  cause. — The  case  otPuckford  v. 
Maxwell  (a),  and  an  anonymous  case^  1  Chit.  Rep.  274,  n., 
are  express  authorities  that,  the  defendant  not  having  per- 
formed the  condition  on  which  the  plaintiff  agreed  to  his 
discharge,  the  second  arrest  was  not  vexatious.  And  this 
is  not  a  case  where  a  Judge's  order  was  necessary  to  en- 

(a)  6  T.  R.  b2. 
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able  the  plaintiff  to  arrest  the  defendant  a  second  time  ^^Sf^*^' 
within  the  rule  of  Court,  Hil.  2  Will  4,  r.  7,  this 
neither  being  a  nonsuit,  a  nonpros^  nor  a  discontinuance : 
and  the  reason  for  the  distinction  between  a  second  arrest 
in  those  cases  and  the  present  is  obrious;  for,  in  each  of 
those  cases  the  necessity  for  a  second  arrest  ia  owing  to 
the  laches  pf  the  fdaintiff  in  misconceiving  bis  form  of  ac- 
tion: in  the  present,  the  default  is  in  the  defendant  kim- 
self. 

Arehbold,  coniri. — The  cases  cited  certainly  shew 
that  the  second  arrest  in  this  case  was  not  vexatious^  but 
the  plaintiff  was  bound  to  obtain  a  Judge's  order  before 
he  could  arrest  the  defendant  a  second  time  tow  the  same 
cause.  This  case  is  within  the  spirit  of  the  rule  of  Court, 
which  was  to  prevent  defendants  being  harassed  by  second 
arrests.  Although  this  is  not  a  noftpro^,  or  a  nonaait,  it 
is  substantially  a  discontinuance  within  the  meaning  of 
that  rule. 

Baylby,  B. — This  rule  must  be  discharged.  The  de- 
fendant was  discharged  out  of  custody  on  the  fttith  of  bis 
obtaining  an  acceptance,  which  was  not  done ;  and,  on  the 
faith  of  his  representations  that  he  could  obtain  that  ac- 
ceptance, the  truth  of  which  representations  he  has  not 
now  asserted.  I  therefore  think  the  plaintiff  was  justified 
in  arresting  him  a  second  time.  The  rule  of  Court  neither 
extends,  nor  was  meant  to  extend,  to  a  case  like  tfie  pre- 
sent. There  has  not  been  a  discontinuance  in  this  case ; 
the  capias  issued  on  the  affidavit  originally  filed. 

The  other  Judges  concurred* 

Rule  discharged,  with  costs. 
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Exch,  of  Pleas, 
1833. 


ReID   v.   FURNIVAL, 


A  bill  of  ex-  Assumpsit  on  a  bin  of  exchange,  dated  the  S4th 
being  sent  to  A.  December,  1830,  drawn  by  one  Retemeyer  on  and  ac- 
!^umed.abank-  c^pted  by  the  defendant  for  300/.,  payable  three  months 
ingcorapanyad-  after  date  to  the  drawer's  order.    At  the  trial  before  Lord 

vanced  100/.  on  .    .  .      *•  ih 

the  bill  upon  A.  Lt/udhurst,  C.  B.,  at  the  adjourned  sittings  in  London  after 
panyhisg^u^-  ^^^^  Hilary  Term,  it  appeared  that  the  bill  had  been  in- 
tee  for  the  a-  dorscd  by  the  drawer,  and  also  by  persons  named  Mac- 
mount  80  ad-  •'  '  ^   * 

Tanced.  A.  had  kenxie  and  Macgregor. 

no  other  interest        t*        %       ^    n  i  -i*  i^«»/» 

in  the  bill:—  toT  the  defence,  a  letter  was  put  m  from  the  piamtin  to 
Hon^broujht* by  ^^^  defendant's  attorney,  containing  the  following  passages : 
A.  on  the  bill,     « AH  I  knew  about  the  matter  was,  that  Mr.  FurmvaFs 

that  he  was  en- 
titled to  recover  bill  for  300/.  was  sent  to  me  by  a  particular  friend  m 

iDount,\nd'iiot  London,  requesting  that  I  might  get  it  discounted ;  which, 
mounffor  which  *®  '  happened  to  know  some  of  the  parties  whose  names 
he  gave  his  were  attached  to  the  bill,  I  complied  with,  from  a  wish  to 
accommodate  my  friend.  It  was  accordingly  handed  over 
to  the  British  Linen  Company  s  bank  here,  by  whom  it 
was  discounted  at  my  request ;  but,  as  the  whole  amount 
of  the  bill  was  not  at  the  time  required,  the  sum  of  100/. 
only  has  as  yet  been  advanced  upon  it,  and  remitted  to  my 
friend,  2001.  being  withheld  in  consequence  of  the  bill 
having  been  dishonoured. 

"  The  only  satisfactory  reply  which  I  received  on  the 
subject  was,  that  Mr.  Fumival,  the  acceptor,  was  a  re- 
sponsible person ;  consequently,  for  my  own  better  security, 
I  had  determined  in  the  first  instance  to  institute  legal 
proceedings  against  him,  as  I  had  no  advantage  directly 
or  indirectly  from  the  transaction,  but,  on  the  contrary,  I 
am  held  answerable  to  the  bank  for  the  amount  advanced 
on  it  on  my  guarantee. 

'*  In  the  full  hope,  however,  that  the  explanation  I  have 
now  given  will  at  once  induce  you  or  your  client  to  re- 
imburse me,  at  least  in  the  amount  already  advanced  on  the 


Digitized  by 


Google 


EASTER  TERMy  3  WILL.  IV.  539 

biU,  VIZ.  100/.,  and  2118.1  Id.  already  incurred  for  expenses  ^*^^'  ^^^» 
and  interest,  from  S7th  June  to  4tb  September  next,  ftc" 

Carrington,  for  the  defendant,  submitted,  first,  that  he 
had  no  right  of  action,  as  he  had  not  discounted  the  bill, 
but  had  merely  carried  it  to  the  British  Linen  Company 
as  the  agent  of  others ;  and  that  even  if  it  could  be  con- 
sidered that,  from  his  having  given  a  guarantee,  he  had  ati 
interest  in  the  bill,  still  it  would  only  entitle  him  to  a  ver- 
dict to  the  amount  of  his  guarantee.  The  learned  Chief 
Baron  overruled  the  objection,  observing  that  the  plaintiff 
had  a  right  to  sue  on  this  bill  by  reason  of  his  liability  on 
the  guarantee  for  the  amount  advanced;  and  that,  as  he 
had  a  right  to  sue,  he  might  recover  the  whole  amount, 
though  he  would  be  only  a  trustee  for  others  for  all  above 
the  amount  of  his  own  claim,  and  be  bound  to  pay  the  re- 
sidue to  the  person  from  whom  he  received  the  bill.  A 
verdict  having  passed  for  the  plaintiff  for  the  whole 
amount  and  expenses— 

Carringion  now  moved  for  a  new  trial,  or  that  the  da- 
mages might  be  reduced  to  102/.  1^.  11  J.;  and  contended 
that  the  plaintiff  had  no  right  to  recover  more  than  the 
amount  that  had  been  advanced  on  his  guarantee  on  the 
bill 

Sed,  per  Bayley,  B. — Somebody  else  may  have  a 
demand  for  2001. ;  but  there  cannot  be  two  actions  on  one 
note.  As  soon  as  the  plaintiff  recovers  the  whole  amount, 
he  becomes  a  trustee  for  the  person  entitled  to  the  remain- 
der of  the  money,  after  deducting  the  amount  that  he  has 
advanced.  I  think  there  is  a  decision  bearing  on  this 
point,  to  that  effect,  in  2  Wilson,  26S,  Johnson  v.  Kennion. 

Rule  refused- 


Digitized  by 


Google 


540 


eich.  of  Pint, 
1833. 


CASES  m  THE  EXCHEQUER, 


Jones  r.  Cliff. 

A.,haTinggoQd8  -i-  HIS  was  an  action  of  trover,  for  a  gold  watch,  seal, 
keJi^Xut^d  ^^""»  *»^  ^^^^^  articles,  to  which  the  defendant  had 
Oic  duplicate  to  pleaded  the  general  issue.  At  the  trial,  before  TamUm,  J., 

B.  to  take  them  , 

out  of  pledge;  at  the  last  spring  assizes  for  the  county  of  Saiop,  it  ap- 
according^y^and  pearcd  that  the  plaintiflf  had  pawned  the  articles  in  ques- 
d^e^on^hirr''^  tion  with  a  person  of  the  name  of  Chapman,  a  pawnbroker 
On  A.  sending  at  Manchester,  in  the  month  of  September ,  1828;  and  that, 
goods,B.iaidhe  in  July,  1829,  the  plaintiff  delivered  the  duplicate  to  the 
t*herarand°re-  defendant  to  take  the  articles  out  of  pawn,  which  the 
^**j^  ^«"  defendant  accordingly  did,  and  paid  the  sum  of  1 U  17#.  id., 
them-.^Heid,  being  the  amount  for  which  they  were  pledged,  together 
to  recoveMbe  ^^^^  interest;  but  it  did  not  appear  in  evidence  how  or 
hadJDo  ri*h?to  "P^"  ^^**  terms  the  duplicate  had  been  delivered  by  the 
insist  on  a  ten-  plaintiff  to  the  defendant.  It  further  appeared,  that,  on 
ney  he  had  ad-  the  9th  of  November,  1832,  a  demand  of  the  articles  was 
them  ou*t*of*'  made  on  behalf  of  the  plaintiff  by  a  person  named 
pledge.  Wycherley;  when  the  defendant  said,  he  had  not  got  them, 

but  that  he  had  had  the  duplicate  from  the  plaintiff  to  re- 
deem them,  and  admitted  that  the  watch  had  been  once 
in  bis  possession.  The  defendant  refused  to  tell  who  had 
them.  The  witness  who  made  the  demand  told  the  de^ 
fendant  that  Mr.  Jones  would  allow  him,  in  account,  any 
sum  he  might  have  paid  to  redeem  the  goods.  No  money 
was  tendered. 

Justice,  for  the  defendant,  submitted  that  the  plaintiff 
ought  to  be  nonsuited,  as  there  was  no  evidence  of  a 
conversion,  and  that  there  could  be  none  until  after 
tender  of  the  amount  advanced:  that  the  plaintiff  was 
not  in  a  condition  to  ask  for  a  return  of  the  goods  till  he 
made  a  tender  of  the  money;  and  that  it  therefore  sig- 
nified nothing  whether  the  defendant  had  transferred  the 
possession  of  the  goods  to  another  person  or  not.  The 
learned  Judge  overruled  the  objection. 
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A  letter  from  the  plaintiff  to  one  Jcme$  Dobell,  a  person  ^^\^^^'' 
in  the  employ  of  the  defendant,  was  then  put  in  on  behalf 
of  the  defendant,  the  material  part  of  which  was^  that, 
"  before  we  can  come  to  a  just  settlement,  will  Mr.  C/(^ 
give  up  my  watch,  &c*,  upon  receiving  in  full  whatever  he 
has  been  repaid  for  redeeming  them."  There  was  no 
evidence  of  the  defendant's  answer.  The  Jury,  under  the 
directions  of  the  learned  Judge,  having  found  a  verdict 
for  the  plaintiff-— 

Justice  now  moved  for  a  new  trial,  and  submitted  that 
the  defendant  was  entitled  to  hold  the  goods,  as  no  tender 
had  been  made  of  the  money  advanced,  and  that  the 
learned  Judge  ought  so  to  have  directed  the  Jury. 

Lord  Lyndhurst,  C.  B. — As  the  defendant  said  that 
he  bad  parted  with  the  possession  of  the  goods,  and 
would  not  tell  to  whom  he  had  delivered  them;  he  had  no 
right  to  insist  on  a  formal  tender.  A  party  can  only  be 
obliged  to  make  a  tender  where,  by  making  the  tender,  he 
could  obtain  possession  of  the  goods.  Here,  if  the  money 
had  been  produced,  the  defendant  was  not  in  a  situation 
to  have  delivered  up  the  goods. 

Bayley,  B. — Although  the  money  was  not  tendered, 
the  defendant  was  told  he  might  have  the  money  if  he 
would  deliver  up  the  goods.  But  the  goods  were  in  the 
hands  of  a  third  person,  and  the  defendant  did  not  say 
who  had  them.  I  think  that,  under  these  circumstances, 
he  had  no  right  to  insist  on  a  tender  being  made* 

Vauqhan,  B.,  concurred. 

Rule  refused. 
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1833. 

Cook  r.  Allen. 
^V  *!^!/**"  ^y   A  HIS  was  a  rule  nt «,  obtained  under  the  Interpleader 

a  shenff  for  re-  '^ 

lief  under  the  Act,  I  8c  2  Will.  4,  c.  58,  s.  6,  on  behalf  of  the  sher- 
Actj^he* ought  ^^ ^^  Suffolk ^  for  protection  against  the  claim  of  a  bro- 
T-'^aidwhTre'  ^be^'ofthedefendant  to  goods  seized  by  the  sheriff.  The 
the  sheriff  seit-  Ji.  fa.  in  this  action  was  delivered  to  the  sheriff  on  the 
cutiononthe  l^th  oi  December  last,  and  on  the  following  day  the 
ber\nd  a^roiT  g^ods  in  question  were  seized.  The  present  rule  was  ob- 
which  had  been  taiued  on  the  last  day  of  Hilary  Term,  on  an  affidavit  dis- 

obtained  to  set  ^  .^  ^ 

aside  the  judg-  closing  merely  the  receipt  of  the  writ,  the  seizure,  and  the 
cudon'was^du-  claim  to  the  goods.  It  was  stated  and  admitted,  that,  on 
5!*T*i  t"  ^^  *Ji6  l*iJ^  December^  an  application  had  been  made  to  Mr. 

22nd  of  Janua-  '  rr 

ry,  and  the  Barou  Bollatid,  at  chambers,  to  set  aside  the  judgment  on 
31st  of  January  the  grouud  of  irregularity;  which  he  thought  was  a  pro- 
und^^theint^r!  P®"^  ^*^^  ^^'  *®  Court.  A  rule  was  subsequently  obtained 
pleader  Act:  it  to  set  aside  that  judgment,  and  which  rule  was  discharged 

was  held,  on  %     n  -r  .     i         y».»         m 

cause  shewn      ou  the  22nd  of  January,  m  last  Hilary  Term. 

against  that  rule, 
that  he  ought  to 

have  applied  j^j^^  Jervis,  on  behalf  of  the  claimant,  contended  that 

sooner;  and  that  ^  '  ' 

the  delay  was  the  sheriff's  rule  should  be  discharged  on  two  grounds — 

and  the  Court  First,  that  the  sheriff  came  too  late;  he  might  and  ought 

rdiewiS^tj.  *^  ^*^®  applied  to  the  Court  early  in  Hilary  Term,  so  that 

SembU,  that  ^jje  rule  might  have  been  disposed  of  in  that  term.    The 

heouglittohave  '^  .,       i       .     ,  n.  .        i 

applied  at  the  rule  pending  to  set  aside  the  judgment  was  an  additional 
of°^^term,  reason  why  the  sheriff  should  have  applied  at  the  begin- 
^TLte'^^dU^  ning  of  the  term ;  at  all  events,  after  the  rule  was  disposed 
to  set  aside  the  of,  if  the  sheriff  had  moved  promptly,  the  cause  might 
iS^62f,aiso  have  been  shewn  in  the  term.  Secondly,  the  sheriff 
SouSdenycoi-  ^^^^^Id  have  denied  collusion,  which  he  has  not  done, 
lusion.  By  comparing  the  Ist  and  2nd  sections  of  the  act,  it  ap- 

pears to  be  the  intention  of  the  legislature  that  the  sher- 
iff should  deny  collusion. 

W.  H.  Watson,  for  the  plaintiff,  mentioned  the  case  of 
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Det>ereux  v.  John^  in  the  King^s  Bench^  Hilary  Term,  8  ^cA,  rfPUat, 
Geo.  4  (a),  where  Mr.  Justice  James  Parke  held  that  the 
sheriff  was  only  entitled  to  protection  when  he  applied  to 
the  Court  within  a  reasonable  time. 

HiAghes,  for  the  sheriff,  contended  that  the  sheriff 
could  not  apply  sooner.  Until  the  rule  was  disposed  of  he 
could  not  apply  at  all;  for,  if  the  judgment  had  been  set 
aside,  his  rule  would  have  been  nugatory. — [Bai/ley,  B. 
You  do  not  shew  any  reason  for  the  delay  from  the  22nd  to 
the  31st  of  January,]  The  affidavit  is  in  the  form  usu- 
ally adopted  in  these  cases:  although  it  does  not  appear, 
it  is  obvious  that  it  would  be  necessary  to  send  to  the 
country  for  affidavits,  and  the  31st  was  not  an  unreason- 
able time  for  that  purpose.  The  statute  does  not  require 
the  sheriff  to  deny  collusion ;  and  in  practice,  since  the  sta- 
tute passed,  the  sheriff  in  his  affidavit  merely  states  the 
writ,  the  seizure,  and  the  claim  set  up  by  a  third  party. 

Bayley,  B. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged with  costs.  The  intention  of  the  statute  was  to 
protect  sheriffs  against  the  risk  they  run  from  conflicting 
claims  made  upon  goods  seized  by  them;  but,  in  order 
to  entitle  themselves  to  the  protection  of  the  Court,  they 
ipust  apply  promptly.  In  this  case,  I  think  that  the 
sheriff  should  have  made  his  application  at  the  com- 
mencement of  Hilary  Term;  and  in  the  course  of  that 
term  the  rule  would  have  been  disposed  of.  It  is  said  that 
a  rule  was  pending  to  set  aside  the  judgment  for  irregu- 
larity. I  do  not  think  this  was  any  reason  for  the  sheriff 
delaying  his  application  to  this  Court:  but,  even  if  it 
were,  he  should  have  been  ready  to  make  his  application 
as  soon  as  that  rule  was  disposed  of;  and  if  he  bad  done 

(a)  IDowl.  P.C.548. 
vol.  I.  o  o 
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^'^^Qoo*'^""*  so,  cause  might  have  been  shewn  in  that  Term.    I  think 

v^^^^^J^^  that  the  delay  from  the  2^nd  to  the  31st  of  January  was 

Cook  unreasonable.    No  excuse  is  offered  for  this  delay,  which, 

Allen.  I  think,  the  sheriff  was  bound  to  explain. 


Vaughan,  B.,  and  Bolland,  B.,  concurred,  and — 

GuRNEY,  B.,  added,  he  did  not  wish  it  to  be  understood, 
that  it  was  not  incumbent  on  the  sheriff  in  these  cases 
to  deny  collusion  (a). 

Rule  discharged  with  costs. 

(a)  It  has  been  determined  in  the  Common  Pleas,  that  the  sheriff 
must  deny  collusion. 


Gibson   and   Another,    Assignees,  v.    Humphrey   and 
Another,  Sheriff  of  Middlesex. 

A  fi^fa.  had  issued  against  the  bankrupt,  under  which 
the  sheriff,  on  the  14th  of  January  last,  had  seized  the 
furniture  and  fixtures  in  a  public-house  kept  by  the 
bankrupt;  on  the  same  day  notice  was  given  to  the  she- 
riff that  the  bankrupt  had  committed  an  act  of  bank- 
ruptcy, and  that  a  fiat  in  bankruptcy  would  be  sued  out 
against  him;  on  the  18th  of  January ,  ^fiat  issued  against 
the  bankrupt,  on  which  he  was  duly  declared  a  bankrupt, 
on  an  act  of  bankruptcy  committed  before  the  seizure,  of 
which  the  sheriff  had  notice.  Notwithstanding  this  notice, 
the  sheriff,  on  the  24th  of  January^  sold  the  furniture  and 
fixtures;  the  fixtures  had  been  removed  from  the  premises. 
and  the  plaintiff  j^  appeared  that  the  public-house  had  been  mortgaged  by  the 

claims  no  tpe-  »^*  *  o  o         .^ 

ciai  damage,  or   bankrupt,  and  after  the  sale  the  mortgagee  had  taken  posses- 
sion of  the  bouse,  and  sold  it  under  a  power  of  sale  con- 


In  an  action 
brought  by  the 
assignees  of  a 
bankrupt  a- 
gainst  the  she- 
riff to  recover 
the  value  of  fur- 
niture and  fix- 
tures sold  under 
an  execution, 
the  Court  will 
not  stay  pro- 
ceedings on  pay- 
ment of  costs, 
except  in  cases 
where  the  de- 
fendant has  re- 
stored the  chat- 
tel alleged  to 
be  converted, 


where,  if  the 
chattel  is  sold, 
there  is  no  dis- 
pute as  to  the  price ;  but  the  Court  will  not  interfere  if  the  plaintiffs  do  not  agree  as  to  the  amount. 


Digitized  by 


Google 


EASTER  TERM,  3  WILL.  lY.  545 

tained  in  her  mortgage  deed.  The  present  action  had  been  Bxek.  of  Ptttu, 
brought  by  the  assignees  of  the  bankrupt^  to  recover  the 
value  of  the  furniture  and  fixtures  sold;  a  rule  had  been 
obtained,  calling  on  the  plaintiffs  to  shew  cause  why,  on 
payment  of  the  sum  for  which  the  furniture  was  sold,  and 
on  restoring  the  fixtures  to  the  house,  proceedings  in  this 
action  should  not  be  stayed.  In  answer,  it  was  sworn 
that  the  sale  of  the  house  was  much  prejudiced  by  reason 
of  the  removal  of  the  fixtures. 

W.  H.  Watson  shewed  cause. — This  is  an  attempt  to 
try  the  question  of  value  by  aflMavits :  it  has  only  been 
in  cases  where  there  was  no  question  as  to  the  value  of 
goods  converted  that  the  Court  has  stayed  proceedings, 
as  on  the  re-delivery  of  a  chattel,  such  as  a  steam-engine, 
or  the  like  ;  but  it  is  a  question  for  the  jury  to  say  what 
the  value  of  the  goods  and  fixtures  were.  And  in  this  case 
it  is  shewn  that  the  assignees  are  damnified,  as  the  amount 
for  which  the  mortgagee  can  prove  on  the  estate  of  the 
bankrupt  must  depend  on  the  amount  of  the  sale;  and 
how  can  the  Court  estimate  this  damage?  The  Court  will 
not  aid  the  sheriff*  in  this  case,  considering  that  he  sold 
after  notice  of  an  act  of  bankruptcy,  and  even  after  the 
Jiat  issued. 

Plait,  conirh. — The  Court  will  always  assist  the  sheriff*, 
where  he  appears  to  be  acting  against  vexatious  claims 
bond  fide*  Here  the  sheriff"  has  acted  fairly,  and  sold  the 
goods  in  the  ordinary  way;  it  is  impossible  the  plaintiffs 
can  recover  against  the  sheriff*  more  than  the  amount  of 
the  sale :  the  assignees  are  not  damnified.  If  there  is  any 
damage  to  the  sale  of  the  house,  it  will  fall  upon  the  mort- 
gagee, and  not  upon  the  assignees. 

Lord  Lyndhurst,  C.  B. — We  are  always  incHned  to 
oo2 
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Exch.  of  Pleas,  protect  the  sheriff  where  he  acts  fairly;  but  in  this  case, 
if  we  were  to  interfere,  we  should  be  assuming  the  pro- 
vince of  a  jury,  as  it  is  a  question  which  the  plaintiffs 
hare  a  right  to  try  if  they  please.  The  question  is  purely 
as  to  the  amount  of  damages. 

Bayley,  B. — The  cases  have  only  gone  to  the  extent 
that  the  Court  will  stay  proceedings  on  payment  of  costs, 
where  the  defendant  restores  the  chattel  alleged  to  be  con- 
verted, and  the  plaintiff  claims  no  special  damage,  and 
where,  if  the  chattel  was  sold,  and  no  dispute  as  to  the 
sum  to  be  recovered,  the  Court  might  interfere:  but  they 
cannot  interfere  if  the  plaintiffs  do  not  agree  as  to  the 
amount.  Although  the  defendant  in  this  case  is  a  sheriff, 
the  case  is  precisely  the  same  as  if  it  had  been  that  of  any 
other  person. 

Rule  discharged. 


Vide  Tucker  V,  Wright,  3  Bmg,      462;     Pickering    v.    Trusie, 
601 ;  Earle  v.  Holdemeu,  4  Bing.      T.  R.  53. 
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IN  THE  EXCHEQUER  CHAMBER. 


Exch,  Chamber, 
1833. 


Smyth  v.  Latham. 

JliRROR  on  a  bill  of  exceptions.  Assumpsit  for  money  a  person  ap- 
had  and  received.  Plea— the  general  issue.  At  the  trial  S'c°44'gw^3! 
before  Lord  Tenterden,  C.  J.,  at  the  Middlesex  Sittings  I'  i'  *?  ^^«  o^- 

ficeofpaymw- 

after  Michaelmas  Term,  1832,  the  plaintiff  put  in  an  in-  ter  of  exchequer 
strument  dated  the^lst  of  June,  J811,  under  the  hands  offi^  during  the 
and   seals  of  three   of  the   lords   commissioners   of  his  P>«f  "^^  o^^*** 

lords  commis* 

Majesty's  treasury;   by  which,  after  reciting  that  by  a  sionersofhis 
writing,  dated  the  22nd  of  April,  1811,/.  Plania,  E.  8ury?and*no7du- 
H.  Nevinson,  and  H.  Jadis,  Esqrs.,  had  been  constituted  IloSr^or^lbHife. 
and  appointed  to  the  office  of  paymasters  of  exchequer  The  lords  com- 

*  *  ■    •'  *  missioners  of  the 

bills,  at  a  salary  of  400/.  a  year  each,  and  that  Planta,  treasury  have 
one  of  the  paymasters  so  appointed  as  aforesaid,  had  re-  der^the^above"' 
signed  his  said  office;  they,  the  lords  commissioners  no-  "a'masteTfor* 
minated,  constituted,  authorized,  and  appointed  the  plain-  life,  and  a  gene- 

./v*  t  .11  •  1    »^    rF    m.T      •  ^    rw     r     f       ral appointment, 

tiff,  together  with  the  said  E,  //•  Nevinson  and  H.  Jadts,  though  under 
to  be  the  paymaster  or  paymasters  of  all  and  every  the  JlJi^^^trmore" 
sums  of  money  which  should  from  time  to  time  be  reserved  \**^?  ■"  f ****® 

"  ^  dunng  pleasure. 

and  set  apart  for  paying  off,  discharging,  and  cancelling  Sembie,  that 
all  exchequer  bills,  &c. ;  and  the  plaintiff  was  thereby  re-  mem^byThe 
gtdred,  jointly  with  the  said  E.  H.  Nevinson  and  H.  Ja- 
dis,  to  obey  and  perform  all  rules,  orders,  and  instruc-  treasury  of  a 

.  .  .f/y.  /.  ^^"^  paymaster 

ttons,  relating  to  the  execution  of  the  satd  office  of  pay-  in  the  place  of  a 
masters,  as  had  been  or  should  or  might  from  time  to  in'lueif^a  d" 
time  be  tiiven  by  the  commissioners,   or  the  high  trea-  termination  of 

c>  J  '  o  ^YidXr  pleasure, 

and  a  revocation 
of  the  appoint- 
ment of  the  former  paymaster. 
Held,  that  it  is  clearly  so  as  against  a  plaintiff  whose  right  of  action  is  founded  on  the  appoint- 
ment of  the  defendant  to  the  same  office,  and  on  his  receipt  of  the  same  salary.     It  is  immaterial 
that  the  second  appointment  contained  no  express  clause  of  revocation,   and  that  in  the  first  ap- 
pointment the  lords  commissioners  reserved  to  themselves  no  power  of  revocation. 

In  an  action  for  money  had  and  received,  brought  by  the  paymaster  under  the  first  appoint- 
ment against  the  paymaster  under  the  second,  for  fees  received  by  him: — Held,  that  it  was  not 
necessary  for  the  defendant  to  prove  the  fact  of  the  resignation  of  the  plaintiff,  although  it  was 
stated  on  the  deed  of  appointment  of  the  defendant  that  the  plaintiff  had  resigned. 


lords  commis- 
sioners of  the 
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Exch.  Chamber,  surer  OF  Commissioners  of  his  Majesty's  treasury  for  the 

v^— !^^^ •     time  being  for  that  purpose.     And  they  thereby  directed 

Smyth  and  appointed  that  the  yearly  fee  or  salary  of  400/. 
Latham.  should  he  paid  to  each  of  them  the  said  E.  H.  Nevinson, 
H,  Jadis,  and  the  plaintiffs  to  be  retained^  kept,  and 
received  by  Nevinson  and  Jadis,  from  the  time  the  same 
was  last  paid  to  them,  and  by  the  plaintiff  from  the  day 
of  the  date  thereof  quarterly,  out  of  the  monies  that 
had  been  imprested  to  the  said  J.  Plania,  E.  H.  Ne- 
Vinson,  and  //.  Jadis,  or  that  should  from  time  to  time  be 
imprested  to  Nevinson,  Jadis,  and  the  plaintiff,  during 
their  continuance  in  the  said  trust,  and  to  be  allowed  on 
their  account  or  accounts  accordingly.  And  it  was  pro- 
vided that  the  plaintiff  should  not  intermeddle  in  the  exe- 
cution of  the  office  jointly  with  Nevinson  and  Jadis,  until 
he  should  have  given  such  security  for  the  due  performance 
thereof  as  should  be  approved  of  by  the  commissioners, 
or  the  high  treasurer,  or  the  commissioners  of  his  ma- 
jesty's treasury  for  the  time  being. 

The  plaintiff  further  gave  in  evidence  certain  admis- 
sions, by  which  it  was  amongst  other  things  admitted,  that 
the  plaintiff  had  given  the  requisite  security  for  the  due 
execution  of  the  office,  and  that  the  plaintiff  bad  (under, 
and  by  virtue  of  the  appointment,)  performed  the  duties 
of  his  office  of  one  of  the  paymasters  of  exchequer  bills, 
and  received  the  emoluments  thereof,  from  the  21st  of 
June,  1811,  up  to  the  11th  of  June,  1824. 

The  plaintiff  then  produced  Nevinson  as  a  witness,  who 
proved  that  he  had  been  appointed  in  September,  1810, 
in  the  place  of  a  former  paymaster.  That  the  former 
paymaster  had  been  removed  from  his  office  after  an  in- 
vestigation into  his  official  conduct,  before  a  committee 
of  the  House  of  Commons.  Nevinson  produced  his  ap- 
pointment, which,  after  reciting  the  appointment  of  the 
former  paymaster  in  whose  place  Nevinson  was  thereby 
appointed,  contained  an  express  revocation ;   the  words 
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being,  **  which  said  writing  or  constitution  uc  do  hereby  Exeh,  Chamber, 
revoke  and  determine.  Nevinson  proved  also,  that  he  had 
held  his  office  from  the  Uth  oi  September,  1810,  until  the 
present  time;  and  that,  during  the  whole  of  that  period, 
there  had  always  been  three  paymasters  of  exchequer 
bills,  and  no  more ;  and  that  he  had  never  heard  of  there 
having  been  at  any  one  time,  prior  to  the  11th  of  Septem" 
ber,  1810,  more  than  three  paymasters  of  exchequer  bills, 
nor  did  he  believe  there  ever  had  been  more  than  three  at 
one  and  the  same  time.  That,  from  June,  1811,  to  June 
1824,  the  plaintiff,  in  conjunction  with  the  witness  and 
Jadisy  had  acted  as  the  three  paymasters  of  exchequer 
bills;  and  that  the  plaintiff  had  ceased  to  act  on  the  last- 
mentioned  day.  That,  on  the  dth  of  Juli/,  1834,  the  de- 
fendant entered  upon  the  duties  of  the  office  of  one  of  the 
three  paymasters  of  exchequer  bills  so  previously  exer- 
jised  by  the  plaintiff.  That  there  was  an  iron  chest  in 
the  office  of  the  paymasters  of  exchequer  bills,  in  which 
was  deposited  a  great  portion  of  the  treasure  intrusted 
to  their  charge;  that  there  were  three  keys  of  the  iron 
chest,  one  of  which  was  uniformly  held  by  each  of  the 
three  individuals  acting  as  paymaster ;  that,  immediately 
upon  the  defendant  entering  upon  the  duties  of  a  paymas- 
ter of  exchequer  bills,  the  same  key  which  had  been  pre- 
viously held  by  the  plaintiff  was  delivered  to  the  defen- 
dant and  retained  by  him;  that  the  defendant,  in  conjunc- 
tion with  himself  and  Jadis,  had  acted  as  the  three  pay- 
masters of  exchequer  bills  from  the  5th  oi  July,  1824,  to 
the  present  time.  That  the  defendant  had,  from  the  5th 
oiJuly,  1824,  up  to  the  present  time,  been  receiving  a 
portion  of  the  salary  and  the  whole  of  the  emoluments 
which  would  have  been  received  by  the  plaintiff  had  he 
(the  plaintiff)  continued  to  have  exercised  the  duties  ofhb 
office  of  one  of  the  three  paymasters  of  exchequer  bills. 
It  was  then  admitted  by  the  counsel  for  the  defendant, 
that,  from  the  5th  of  July,  1824,  to  the  commencement  of 
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E^ek,  Chamber,  the  action,  the  defendant  had  received  3040/.  for  salary 
and  extra  allowances  upon  the  fundings  of  exchequer 
bills,  in  respect  of  the  said  office. 

In  answer  to  the  plaintiflTs  case,  the  defendant  put  in 
an  instrument  under  the  hands  and  seak  of  the  lords 
commissioners  of  the  treasury,  dated  the  5th  of  c/tr/y, 
1824,  reciting  the  appointment  of  the  21st  otJune,  1811, 
by  which  Nevinson,  Jadis,  and  the  plaintiff,  were  ap- 
pointed paymasters  of  exchequer  bills,  and  also  reciting 
that  the  plaintiff,  ''  one  of  the  paymasters,  &c.  appointed 
as  aforesaid,  had  resigned"  and  thereby,  they,  the  lords 
commissioners  of  the  treasury,  appointed  the  defendant 
with  Nevinson  and  Jadis,  paymasters  of  exchequer  bills, 
at  the  salary  and  upon  the  same  security  as  were  mention- 
ed and  contained  in  the  appointment  of  the  plaintiff. 

The  plaintiff,  at  the  trial,  cited  the  48  Geo.  3, 
c.  48,  s.  10,  which  gave  the  lords  commissioners  of  the 
treasury  the  power  of  appointing  paymasters  of  exche- 
quer bills;  and  contended  that  his  tenure  in  the  office 
under  the  appointment  was  during  good  behaviour,  and 
not  during  pleasure.  That  statute  begins  with  reciting, 
that  "  Whereas  it  is  expedient  that  permanent  regulations 
should  be  established  in  relation  to  the  making  out,  issu- 
ing, and  paying  off  all  exchequer  bills  which  may  here- 
after be  issued  for  any  money  under  the  authority  of  par- 
liament ;"  and  by  s.  10,  after  reciting,  **  that,  by  reason  of 
the  multiplicity  of  payments  which  may  be  to  be  made  in 
paying  off  exchequer  bills,  it  may  be  difficult,  if  not  impos- 
sible, that  every  payment  should  be  made  by  the  several 
qfficers  of  the  receipt  of  the  Exchequer,''  it  is  enacted, 
"  That  the  commissioners  of  the  treasury  shall  and  may, 
from  time  to  time,  by  writing  under  their  hands,  consti- 
tute and  appoint  such  person  or  persons  as  they  shall 
think  fit,  to  be  the  paymaster  or  paymasters,  and  shall 
and  may  appoint  a  comptroller,  and  such  other  officers 
and  clerks  as  they  shall  deem  necessary,  to  pay  and  dis- 
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charge  the  principal  sums  which  shall  from  time  to  time  FmH,  Chamber, 
be  in  course  of  payment  upon  any  exchequer  bills,  and  to  ^ 

pay  the  interest  due  thereupon,  and  the  premium  or  pre-  Smyth 
miums,  rate  or  rates,  which,  according  to  any  contract  or  Latham. 
contracts  made  or  to  be  made  for  exchanging  and  circu- 
lating the  said  bills,  or  any  of  them,  shall  be  due  or  paya- 
ble to  such  contractors,  and  to  take  in  and  to  put  upon  a 
file  or  files  from  time  to  time  all  such  bills  as  shall  be 
paid  off,  to  be  cancelled  as  the  commissioners  of  the 
treasury  shall  direct;  and  to  do  and  perform,  or  cause 
and  procure  to  be  done  and  performed,  such  other  mat- 
ters and  things  in  relation  to  the  said  bills,  or  the  princi- 
pal and  interest  therein  to  be  contained,  as  to  the  said 
commissioners  of  the  treasury  shall  seem  meet,  and  shall 
be  by  them  directed  to  be  done  and  performed  by  such 
paymaster  or  paymasters,  comptroller,  or  other  officers 
and  clerks  for  the  time  being;  all  which  payments  shall  be 
made  at  an  office  to  be  kept  in  or  near  the  receipt  of  the 
Exchequer,  at  Westminster,  for  that  purpose;  and  that 
the  commissioners  of  the  treasury  shall  take  or  cause  to 
be  taken  security  from  every  person  so  constituted  or  ap- 
pointed for  his  duly  paying,  answering,  or  accounting  for 
all  the  monies  which  he  shall  receive,  and  for  his  true  and 
faithful  performance  of  his  office  or  trust. 

And  by  the  11th  section,  it  is  further  enacted,  ''That 
the  said  paymaster  or  paymasters  shall  be  subject  and  lia- 
ble to  such  inspection,  examination,  control,  and  audit,  and 
to  such  rules  in  respect  to  paying,  accounting,  and  other 
matters  relating  to  the  execution  of  the  said  office  or  trust 
of  paymaster,  as  the  commissioners  of  the  treasury  shall 
think  fit  or  reasonable  to  establish  or  appoint  from  time 
to  time,  for  the  better  execution  of  the  intent  and  end  of 
that  act,  and  the  satis/action  of  the  proprietors  qfexche- 
quer  bills. 

And  by  section  \2  it  is  enacted,  ''That,  as  well  the  per- 
son or  persons  so  constituted  or  to  be  constituted  pay- 
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^^''^uiu"*^^*  maiter  or  paymasters,  as  also  the  person  or  persou  ap- 
pointed  or  to  be  appointed  to  examine  and  control  the  re- 
ceipts, payments,  and  acts  of  sooh  paymaster  or  payma*- 
ters,  shall  severally  have  and  receive  for  the  aerrice  of 
themselves,  and  for  the  officers  and  derka  to  be  employed 
under  them  respectively,  and  for  sach  charges  as  shall  be 
necessarily  incident  to  the  execution  of  thdr  respcctxve 
offices,  such  salaries,  rewards,  and  aUowanoes,  as  die  com- 
missioners of  the  treasury  for  the  time  being  shall  judge 
to  be  reasonable  and  shall  direct  to  be  allowed  to  them 
the  said  paymaster  or  paymasters,  or  comptroller. 

Lord  Tenlerden  directed  the  jury — First,  That,  by  the 
true  intent,  meaning,  and  legal  construction  of  the  several 
cluuBcs  of  the  said  act,  the  tenure  of  the  paymaster  or 
paymasters  of  exchequer  bills  is  in  law  during  pleasure. 

Secondlf/-^Th&t,  by  the  legal  construction  of  the  above- 
mentioned  writing,  bearing  date  the  21  st  day  of  Jtme, 
1811,  the  plaintiff  had  an  estate  in  his  said  office  of  pay- 
master of  exchequer  bills  only  during  the  pleasure  of  the 
lords  commissioners  of  his  majesty's  treasury. 

7*/iir<//y— That  the  instrument  dated  the  5th  day  of 
Juljf,  18^4,  was  a  legal  revocation  of  the  instrument  dated 
the  ^Ist  day  of  June,  1811. 

Fourthly — That  the  allegation  contained  in  the  instru- 
ment of  the  date  of  the  5th  of  July,  1824,  namely^  that 
the  said  plaintiff  Aa  J  r^^i^n^c/ his  said  office  of  paymaster 
of  exchequer  bills,  was  a  matter  of  no  importance  to  the 
issue  between  the  said  parties. 

Fifthly — ^That  there  was  no  fact  at  issue  between  the 
said  parties  for  the  consideration  of  the  jury.  And,  lastly, 
directed  the  jury  to  find  a  verdict  for  the  defendant. 

To  which  direction  the  plauitiff  tendered  the  following 
exceptions: — 

First — That  by  the  true  intent,  meaning,  and  legal  con- 
struction of  the  several  clauses  of  the  said  act,  the  tenure 
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of  Ibe  office  of  the  paymaster  or  ptymasters  of  exchequer  Ejcek,  chamh€r, 
bills  is  in  law  during  good  behaviour. 

Secondly — That^  even  had  the  said  act  empowered  the 
lords  commissioners  of  his  majesty's  treasury  to  revoke 
and  determine  at  pleasure  the  appointment  of  paymaster 
of  exchequer  bills,  no  such  power  having  been  reserved 
in  the  deed-poll  bearing  date  the  Slst  of  June,  1811,  the 
lords  commissioners  of  his  majesty's  treasury  had  not 
by  law  the  power  to  revoke  and  determine  the  same  at 
pleasure.  And  he  further  insisted,  that,  there  not  be- 
ing any  limitation  of  the  estate  expressed  in  the  deed-poll 
bearing  date  the  21st  of  June,  1811,  by  the  delivery  of 
such  deed-poll,  a  freehold  in  the  office  of  paymaster  of 
exchequer  bills  passed  to  him,  the  plaintiff. 

Thirdly — That,  admitting  for  the  sake  of  argument, 
that^  by  the  true  intent,  meaning,  and  legal  construction  of 
the  several  clauses  of  the  said  statute,  the  tenure  of  the 
office  of  the  paymaster  and  paymasters  of  exchequer 
bills  is  in  law  during  pleasure;  and  admitting  further,  for 
the  sake  of  argument,  that,  by  the  deed-poll  bearing  date 
the  21st  day  of  June,  1811,  the  plaintiff  had  an  estate  in 
his  said  office  of  paymaster  of  exchequer  bills  only  dur- 
ing the  pleasure  of  the  lords  commissioners  of  his  ma- 
jesty's treasury,  still  the  lords  commissioners  of  his 
majesty's  treasury,  who  executed  the  deed-poll  dated  the 
5th  July,  1824,  not  having  therein  or  thereby  revoked  and 
determined  the  deed-poll  bearing  date  the  said  21st  day 
of  June,  1811,  the  deed-poll  bearing  date  the  5th  otJuly, 
1824,  was  not  a  legal  revocation  of  the  deed-poll  bearing 
date  the  said  21st  day  of  June,  1811. 

Fourthly — That  the  lords  commissioners  of  his  ma- 
jesty's treasury  who  executed  the  deed-poll  bearing 
date  the  5th  of  July,  1824,  having  therein  and  thereby 
founded  their  right  to  execute  the  same  solely  upon  the 
allegation  that  the  said  plaintiff  Aae/  resigned  his  aforesaid 
office  of  paymaster  of  exchequer  bills,   that  allegation 
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Exch,  Chamber,  was  the  onli/  matter  of  importance  to  the  issue  between 

^     the  said  parties. 

Smyth  Fifthly — That  the  allegation  made  and  contained  in  the 

Latham.      above-named    deed-poll    dated   the  5th  of  July^  1824, 

namely,  that  the  plaintiff  had  resigned  his  said  office  of 

paymaster  of  exchequer  bills,  was  the  fact  and  the  only 

fact  at  issue  between  the  parties  for  the  consideration  of 

the  jury. 

And  sixthly — That,  as  no  evidence  whatever  had  been 
given,  at  the  trial  of  the  said  issue,  in  support  of  the 
truth  of  the  allegation  contained  in  the  said  deed-poll 
dated  the  5th  of  July,  1824,  namely,  that  the  plaintiff  had 
resigned  his  said  office  of  paymaster  of  exchequer  bilk, 
the  said  Lord  Chief  Justice  ought  not  to  have  directed 
the  jury  to  find  a  verdict  for  the  defendant,  but  ought  to 
have  directed  them  to  find  a  verdict  for  the  plaintiff. 

The  exceptions  were  argued' in  Hilary  Term  last,  by — 

The  plaintiff  in  person. — By  the  intent  of  the  statute  of 
the  48  Geo.  3,  c.  1,  the  tenure  of  the  office  of  paymaster  of 
exchequer  bills,  is,  in  law,  during  good  behaviour,  and  not 
during  pleasure.  In  the  First  Institute  (a),  it  is  said,  **  The 
rehearsal  or  preamble  of  a  statute  is  a  good  mean  to  find 
out  the  meaning  of  the  statute,  and,  as  it  were,  a  key  to 
open  the  understanding  thereof."  The  words  of  the  pre- 
amble in  the  act  in  question  are  these: — "  Whereas  it 
is  expedient  that  permanent  regulations  should  be  esta- 
blished in  relation  to  the  making  out,  issuing,  and  pay* 
ing  off  all  exchequer  bills  which  may  hereafter  be  issued 
for  the  raising  of  any  money  under  the  authority  of  par- 
liament/' Now,  the  words  of  this  preamble  import  two 
things: — first,  that  there  were  no  permanent  vegvlationB 
by  law  established  in  relation  to  the  making  out,  issuing, 

(a)  Page  79.  a. 
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and  paying  off  exchequer  billsi  prior  to  the  passing  of  Exek.  Chamber, 
this  act;  and  secondly,  the  permanency  of  every  regu- 
lation and  provision  made  and  contained  in  this  statute. 

The  10th  clause  of  this  statute,  under  which  the  lords 
of  the  treasury  are  authorized  to  appoint  the  paymaster 
or  paymasters,  enacts,  **  That  the  commissioners  of  the 
treasury  shall  and  may,  from  time  to  time,  by  writing  un- 
der their  hands,  constitute  and  appoint  such  person  and 
persons  as  they  shall  think  fit  to  be  the  paymaster  or  pay- 
masters." It  is  to  be  observed,  that,  in  no  part  of  this  clause, 
b  there  any  express  power  given  to  the  lords  of  the  trea- 
sury to  revoke  or  determine  at  pleasure^  or  otherwise,  any 
of  the  appointments  to  be  made  by  them ;  nor,  are  there 
any  words  from  which  such  a  power  can  even  be  implied. 
That  this  is  a  public  act  cannot  be  denied ;  and  that  it 
has  been  passed  for  the  benefit  of  the  public^  is  equally 
undeniable ;  for,  it  is  expressly  so  stated  in  no  less  than 
four  parts  of  the  act,  namely,  at  the  conclusion  of  the 
4th,  the  Uth,  the  18th,  and  the  19th  clauses.  It  is  there- 
fore contended,  that  the  lords  of  the  treasury  have  not  by 
the  words  of  the  10th  clause  even  a  discretionary  power 
in  regard  to  appointing  the  paymasters,  but  that  they  are 
imperatively  called  upon  to  appoint;  and  that  the  only  dis- 
cretion which  they  have  to  exercise  is  in  the  selection  of 
such  persons  as  they  shall  think  fit  for  the  office.  In  the 
case  of  The  King  v.  The  Commissioners  of  Flockwold  In- 
closure  (a),  it  is  said :  ''  the  words  *  shall  and  may  are 
imperative  when  the  clause  in  a  statute  is  for  the  public 
benefit:' 

Then,  as  to  the  words  *'from  time  to  time."  These 
words  were  absolutely  necessary,  in  order  to  enable  the 
lords  of  the  treasury  to  appoint  as  vacancies  might  hap- 
pen; and  can  only  be  read  as  if  followed  by  the  words 

(a)  2  Chitt.  Rep.  251. 
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Exeh.  Chamber,  *^  2ls  circumstances  may  occur  to  render  it  necessary  by 
death,  resignation,  or  removal  for  misconduct,"  and  cannot 
be  taken  as  words  of  limitation  of  the  estate  of  the  person 
to  be  appointed. 

Then,  again^  the  words  ''such  person  and  persons  as 
they  shall  think  fit  to  be  the  paymaster  or  paymasters/* 
Here  is  the  only  discretionary  power  given  to  the  lords 
of  the  treasury  by  this  clause  in  regard  to  the  appoint- 
ments to  be  made ;  and  which  is  simply  that  they  shall  have 
the  selection  of  the  persons  to  be  appointed,  who  are  to 
be  such  persons  as  they  shall  ih\ii\i  Jit  for  the  (^ffice. 

There  being,  therefore,  in  this  clause  no  express  power 
to  revoke  or  determine  at  plecuure,  or  otherwise,  nor  any 
words  of  limitation,  either  expressed  or  implied,  every 
person  appointed  a  paymaster  by  virtue  thereof  has  an 
estate  in  his  office  during  good  behaviour;  for.  Lord  Chief 
Justice  Holt  J  in  Harcourt  v.  Fox  (a),  distinctly  lays  it 
down  that  an  indefinite  limitation  in  an  act  of  parliament 
confers  an  estate  for  life.  The  same  doctrine  was  held 
in  the  same  case,  both  by  Mr.  Justice  Gregory  and  by 
Mr.  Justice  Eyre. 

If  the  legislature  considered  that  by  the  10th  clause  the 
paymasters  held  their  office  during  the  pleasure  of  the 
lords  of  the  treasury,  were  they  not,  without  the  intro^ 
duction  of  the  11th  clause,  sufficiently  under  their  con- 
trol? What  greater  control  can  any  individaal  or 
any  board  have  over  a  subordinate  officer  than  to  lurve 
it  in  his  power  to  dismiss  him  ai  pleasure?  The  11th 
clause,  however,  expressly  declares  the  degree  of  au- 
thority which  the  commissioners  of  the  treasury  are  to 
exercise  over  the  paymasters;  but,  as  the  authority  therein 
given  does  not  extend  to  their  dismissal  at  pleasure^  no 

(a)  I  Show.  631. 
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inference  can  legally  be  drawn  that  they  have  any  such  au-  Bxeh.  Chambfr, 
thority ;  for,  it  is  a  rule  in  the  construction  of  all  law,  that 
expressio  uniuSf  or  rather  pariicularis  designaiio  est 
exclusio  alterius.  Upon  this  principle,  although  a  wife, 
convicted  of  adultery,  forfeit  her  dower  by  the  statute  of 
13  Ed»  1,  c.  34,  she  does  not  forfeit  her  jointure  for  the 
commission  of  that  crime,  because  it  is  not  so  expressed 
in  the  statute;  and  it  is  so  decided  in  3  Peere  Williams, 
fi77.  And  upon  the  same  principle  Mr.  Justice  Bayley, 
in  a  recent  case  at  the  Old  Bailey,  refused  to  grant  any 
pension  to  the  widow  of  a  policeman  who  had  been  killed 
in  apprehending  a  person  suspected  of  Mony,  because  the 
act  of  parliament  only  authorizes  Judges  to  grant  pensions 
to  the  widows  of  policemen  killed  in  apprehending  per- 
sons charged  with  felony. 

Again,  it  is  a  fundamental  rule  in  the  construction  of 
all  statutes,  that  penal  statutes  should  be  construed  strictly, 
and  remedial  statutes  liberally.  It  is  so  expressly  laid 
down  in  Blacksione*s  Commentaries  {a).  That  this  act 
of  parliament  comes  under  the  denomination  of  a  remedial 
statute,  cannot  admit  of  a  doubt. 

The  paymasters  prior  to  the  passing  of  this  act  were 
evidently  considered  as  part  of  ^*  the  several  officers  of  the 
receipt  of  the  Exchequer  **  referred  to  in  the  commence- 
ment of  the  10th  clause;  and  it  is  presumed  were  appointed 
by  the  lords  of  the  treasury  for  the  time  being  virtwte 
officii,  which  is  indisputably  held  during  the  pleasure  of 
the  crown ;  and  it  is  a  clear  principle  of  the  common  law, 
that  no  one  can  grant  a  greater  estate  in  an  office  than  he 
himself  possesses.  It  is  so  laid  down  in  a  variety  of  cases, 
but  in  none  more  clearly  and  decidedly  than  in  the  case 
of  Sanders  v.  Owen{b),  where  it  is  said,  *'he  that  has 
an  office  at  will  cannot  make  a  grant  for  life,  because 

(a)  1  Bl.  Com.  88.  (6)  1  Salk.  467. 
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Etch.  Chamber,  there  is  no  original  estate  suflScient  to  bear  it"*    Then, 
1833. 

therefore,  as  the  common  law  stood  at  the  passing  of  the 

act,  with  reference  to  the  oflSce  of  paymaster  of  exche- 
quer bills,  the  tenure  of  that  oflSce  was  clearly  dmrimg 
pleasure,  and  the  lords  of  the  treasury  as  such  could  not 
grant  a  more  enlarged  estate.  Then  we  are  to  consider, 
"what  the  mischief  was  for  which  the  common  law  did 
not  provide.*'  Here  it  is  necessary  to  look  to  the  act  in 
question,  and  see  what  were  the  objects  intended  to  be 
effected  by  that  act,  and  the  first  object  will  be  seen  to  be 
the  establishing  permanent  regulations  in  regard  to  the 
matters  referred  to  in  the  act;  and  then,  looking  further 
into  the  act,  it  will  be  seen  that  the  legislature  have  se- 
lected the  paymasters  of  exchequer  bills,  and  placed  such 
paymasters  at  the  head  of  the  new  office  established  by 
that  act,  for  effecting  the  purposes  contemplated  thereby. 
Now,  it  is  quite  clear  that  the  nature  of  the  tenure  of 
the  office  of  paymaster  at  the  passing  of  the  act  was 
within  ''the  mischief*'  contemplated  to  be  remedied;  for, 
if  the  legislature  had  left  the  tenure  of  that  office  as  it 
then  stood,  the  whole  objects  of  the  act  might  have  been 
defeated ;  for,  the  common  law  did  not  provide  against  that 
office  being  altogether  abolished  by  the  lords  of  the 
treasury,  at  whose  pleasure  it  was  then  held.  And  it  is 
even  made  more  clear  by  the  10th  clause,  that  the  legisla- 
ture saw  "the  mischief*'  of  leaving  the  tenure  of  the  office 
of  paymaster  as  it  stood  at  the  passing  of  the  act;  for,  in 
that  clause  they  direct  the  mode  by  which  the  paymasters 
are  to  be  constituted,  which  would  have  been  altogether 
unnecessary,  if  their  previous  constitution  had  been  such 
as  to  secure  the  existence  of  paymasters. 

The  very  introduction  into  the  act  of  a  power  to  ap- 
point the  paymasters,  is,  of  itself,  strong  evidence  that  the 
legislature  were  dissatisfied  with  the  efficacy  of  the  pre- 
vious  nature  of  the  tenure  of  that  office  to  answer  the  pur- 
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poses  intended  by  them  to  be  carried  into  effect  by  Bxeh,  Chambery 
the  act  in  question ;  or  they  would  have  left  the  tenure  of 
that  ofRce  as  it  previously  stood.  Lord  Chief  Justice 
Holi,  in  Harcouri  v.  Fox  {d)^  when  speaking  of  the  act 
of  parliament  in  relation  to  the  oflSce  of  clerk  of  the 
peace,  says^  "It  is  plain  they  (the  legislature)  did  de- 
sign and  intend  an  alteration,  and  to  have  quite  another 
method  observed;  for,  otherwise,  why  did  they  make  that 
new  provision  about  it  that  they  have  done?  If  they  in- 
tended it  should  be  as  it  was,  they  would  either  have  been 
silent,  and  left  it  untouched^  or  they  would  have  put  it  in 
such  words  as  would  have  declared  such  an  intent.  And 
therefore  having  put  in  these  clauses,  it  is  plain  an  altera- 
tion was  intended,  and  that  the  clerk  of  the  peace  should 
be  altogether  according  to  a  new  model.*'  So,  in  thU  case, 
the  legislature  having  introduced  a  new  mode  by  which 
the  paymasters  were  to  be  constituted,  must  be  taken  to 
have  intended  that  such  mode  should  ^^  supersede  with  all 
Us  consequences  the  old;**  and  that  the  office  of  paymaster 
should  be  altogether  according  to  the  new  model  pre- 
scribed by  the  act;  for  these  reasons  it  is  perfectly  clear 
that  the  former  tenure  of  the  office  of  paymaster  is  within 
''the  mischief*  contein plated  to  be  remedied  by  the  act. 

Then,  thirdly,  as  to  *'the  remedy,**  that  is,  what  re- 
medy  parliamerit  have  provided  to  cure  "  the  mischief.'* 
Here  again  the  object  of  the  act  is  to  be  looked  to,  "  that 
of  establishing  petmaneni  regulations  in  relation  to  the 
making  out,  issuing,  and  paying  q^  all  exchequer  bills 
which  may  hereafter  be  issued,*'  and  it  is  to  be  considered 
how  that  object  would  be  best  effected;  it  could  not  be 
better  effected  than  by  giving  the  pajrmasters,  under  whom 
the  purposes  of  the  act  were  to  be  carried  into  effect,  a 
permanent  and  certain  tenure  in  their  office.  In  the  case 
of  Harcourt  v.  Fox,  before  referred  to,  it  is  said,  spe'ak- 

(a)  1  Show.  633. 
VOL.  1  P  P 
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Bjcch.  chamher,  ing  of  offices  for  Mk^  ''  In  this  respect  the  wisdom  and 
policy  of  the  law  is  very  great ;  because,  when  men  hcdd 
their  offices  for  life,  it  is  an  encouragement  for  the  faithful 
execution  of  their  duties.  It  is  then  also  they  acquire 
knowledge  and  experience  in  their  employments,  hariog 
a  durable  and  fixed  estate  therein,  and  not  being  liable  to 
be  displaced  at  the  pleasure  of  those  who  put  them  in. 
And  the  grant  shall  be  construed  most  fiBtvourably  to  an- 
swer the  intent  of  the  law-makers,  whose  design  is  to  have 
the  office  well  supplied,  which  will  be  best  eflbcted  when 
the  officer  has  an  estate  for  life." 

If  the  legislature  intended  the  estate  in  the  offioc  of 
paymaster  to  be  during  the  pleasure  of  the  lords  of  the 
treasury,  is  it  at  all  consistent  to  suppose  that  they  would 
have  left  the  power  in  the  general  terms  in  which  it  stands  t 
On  the  contrary,  would  they  not  have  annexed  thereto  a 
power  of  revocation  at  the  pleasure  of  the  lords  of  the 
treasury?  for,  it  cannot  be  supposed  but  that  the  legisla- 
ture had  well  considered  the  legal  effect  of  the  language 
in  which  they  have  couched  the  power,  and  which,  upon 
the  authority  of  all  the  cases,  would,  it  b  submitted,  cleariy 
give  an  estate  for  life. 

In  Hixon  v.  Oliver  (a),  it  is  said,  *^  that  powers  must 
be  expressed  not  implied,  and  are  construed  strictly;** 
and  in  Rex  v.  Loxdale  (6),  it  was  held  that  ''where 
persons,  as  justices,  commissioners,  &c.  having  special  au- 
thority by  statute,  they  have  none  but  what  is  under  that 
statute,  all  other  acts  being  void." 

If  the  legislature  had  intended  to  have  given  the  lords 
of  the  treasury  the  po¥Fer  of  revoking  these  appoint^ 
ments  at  pleasure,  such  power  would  have  been  expressly 
given  by  the  statute.  By  a  variety  of  recent  statuteni 
from  the  Z5  Geo.  3,  to  the  present  time,  express  power  is 
given  to  remove;  shewing  that,  where  the  legislature  have 

(a)  13  Vcscy,  114.  {h)  1  Burr.  445. 
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(a)  25  Geo.3,c.  10,  8. 7}  26  Geo, 
3,  c.  67,  8. 14;  26  Oeo.  3,  c.  101, 
s.  5;  38  Geo,  3,  c.  86,  8.  4;  39 
Otfo.  3,  c.  13,  8.  117;  39  Geo.  3, 
c  31, 8.  8;  42  Geo.  3,  c.  116, 8. 75; 
43  C;«o.  3,  c.  21,  88.  2  and  4 ;  43 
Geo.  3,  e.  119,  88.  1, 5, 6,  and  7 ; 
46  Geo.  3,  c.  101, 8.  6;  46  Geo.  3, 
c.  106,  8.2;  47  Geo.  3,  c.  12,  8. 1, 
49  Geo.  3,  c.  120,  8.  74;  50  Geo. 
3,  c.  43,  8.  11;  50  Geo.  3,  c.  72, 
8.  J ;  50  Geo.  3,  c.  103.  88.  27— 
45;  51  Geo.  3,  c.  15,  88.  5,  7;  51 
Geo.  3,  c.  35;  51  Geo.  3.  e.  7l> 
8.2;  52  Geo.  3,  c.  44,  8s.  1, 
4,9;  56  Geo.  3,  c  63,  8.  6;  52 
Geo.  3,  c.  126,  s.  2;  52  Geo. 
3,  c.  134,  8.  2;  53  Geo.  3,  e. 
107,  88.  1,  4;  53  0^9.  3,  c.  116, 
8.  1;  53  Geo.  3,  c.  121,  8.  6;  54 
Geo.  3,  c.  114,88.  3,  12;  54  Geo. 
3,  c.  131,  88.  1,  6;  64  Geo.  3,  c. 
157,  86.  2,  3,  8;  55  Geo.  3,  c.  1, 
88.  1,  7 ;  55  Geo.  3,  c.  42,  8.  10. 
55  Geo.  3,  c.  81 ;  56  Geo.  3,  c.  107, 
88.  1,  4;  56  Geo.  3,  c.  138,  8.  6; 

55  Geo.   3,   c.  190;    55  Geo.  3, 
€.  191,  88. 1,  2;  56  Geo.  3,  c.  56; 

56  Geo.  3,  c.  62,  8.  1 ;  ^6  Geo.  3, 
c.  84, 8. 1;  56  Geo.  3,  c.  128,  8. 9 ; 


67  Geo.  3,  c.  34,  88.  6,8;  67  Geo. 

3,  c.  107,  8.  7;  68  Geo.  3,  c.  20, 
88. 2, 21, 22;  68  Geo.  3,  c.  61,  8. 1; 
58  Geo.  3,  c.  72,  88.  1,  2,  4, 
23;  58  Geo.  3,  c.  100,  88.  l^ 
6;  59  Geo.  3,  c.  98,  8.  11  ;  59 
Geo.  3,  c.  120,  8.  1;  59  Geo.  3, 
c.  135;  1  Geo.  4,  c.  39,  88. 
1—4;  1  Geo.  4,  c.  49,  8.  1 ;  1 
Geo.  4,  c.  69,  H.  6;  1  Geo.  4,  c.  1 12, 
88.  2,  5, 25;  1  Geo  4,  c.  113;  1  & 
2  Geo.  4,  c.  57,  s.  8;  3  Geo.  4,  c. 
100,  8.  17:  4  Geo.  4,  c.  23,  88.  1, 
5;  4  Geo. 4, c.  90,  w.  4,  9; 4  Geo. 

4,  c.  97,  8.  5;  6  Geo. 4,  c.  67,  8.  2; 
5  Geo.  4,  c.  82,  S8. 1, 2;  5  Geo.  4, 
c.  92,  8.  8;  6  Geo.  4,  c.  106,  88. 2, 
4,  7;  6  Geo.  4,c.  122;  7  Geo.  4, 
c.  62,  8.  2;  7  &  8  Geo.  4,  c.  53, 
88. 1, 4;  7  &  8  Geo.  4,  c.  55, 88.2, 
8;  7&8  Geo.4,c.  68,  8.  3;  7&8 
Geo.  4,  c.  66,  8.  4 ;  9  Geo.  4,  c.  41, 
8.  7;  10  Geo.  4,  c.  44,  88.  1,  10; 

10  Geo.  4,  c.  50,  88.  12,  18;  11 
Geo.4&  1  Wm.4,Q.  14,8.10; 

11  Geo.  4  &  1  WiU.  4,  c.  27, 
8.  15;  1  WilL4^c.  8,  88.  1,2,3; 
1  &2  JTitf.  4,  c.  17,  88.  1,  3;  3 
Geo.  4,  c.  113,  8.  19;  48  Geo.  3, 
c.  9. 


intended  that  there  should  be  a  power  of  removal  at  dis-  ^^fck.  Chamber^ 

1833. 
eretion,  they  have  in  all  instances  expressly  given  such 

power.    Now,  according  to  high  legal  authorities,  it  is 

lawful  ''  to  construe  one  part  by  another  part  of  the  same 

statute;"  so  it  is  lawful  to  construe  one  statute  by  another 

statute  made  for  a  similar  purpose  (that  b,  in  pari  mate' 

ria)  for,  by  that  means,  we  shall  be  best  able  to  discover 

''what  answer  the  law-makers  would  probably  have  given 

to  the  question  made,  if  proposed  to  them." 

[The  plaintiflP  here  cited  a  variety  of  statutes  in  pari 

materia^  which  are  mentioned  in  the  note  (a).] 
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£^^^'  Chamber,  Jt  js  submitted,  therefore,  that  the  absence  of  any  words 
of  limitation  of  estate  of  the  paymaster  or  paymasters  of 
exchequer  bills  in  this  act,  is  conclusive  evidence  that  the 
legislature  intended  that  the  tenure  of  that  office  should 
be  during  good  behaviour^  because,  if  such  had  not  been 
the  intention  of  the  legislature,  it  would  have  been  so 
stated  in  express  terms ^  as  was  done  in  the  numerous  in- 
stances which  have  been  referred  to. 

Secondly i  even  if  the  48  Geo.  3,  c.  I,  had  empowered 
the  lords  of  the  treasury  to  revoke  and  determine  at 
pleasure  the  appointment  of  a  paymaster  of  exchequer 
bills,  no  such  power  having  been  reserved  in  the  deed- 
pofl  whereby  the  plaintiff  was  appointed,  the  lords  of  the 
treasury  had  no  power  to  revoke  the  same  at  pleasure; 
and  further,  there  not  being  any  limitation  of  estate  ex- 
pressed in  the  deed-poll,  by  the  delivery  thereof,  a  free- 
hold in  the  office  of  paymaster  of  exchequer  biUs  passed 
to  the  plaintiff.  In  Danger's  Reports,  45,  it  is  said,  *'  if  a 
common  person  grants  a  rent  or  other  thing  that  lies  in 
grant,  without  limitation  of  any  estate,  by  the  delivery  of 
the  deed  a  freehold  passes ;  but,  if  the  King  make  such  a 
grant  of  a  rent,  it  is  void  for  uncertainty.  This  is  not  a 
deed-poll  executed  by  the  King,  and  therefore  is  not  to  be 
governed  by  the  rules  of  law  applicable  to  royal  grants. 
The  48  Geo.  3,  c.  1,  empowers  the  lords  of  the  trea- 
sury, '^  by  writing  under  their  hands,*'  to  appoint  such 
persons  as  they  shall  think  fit  to  be  paymasters.  By 
this  appointment  they  have  gone  beyond  the  words  of  the 
act,  and  have  added  sealing,  and  thus  given  the  plaintiff  a 
title  to  his  oflSce  by  deed-poll.  The  act  of  sealing,  in  ad- 
dition to  signing,  cannot  affect  the  validity  of  the  instru* 
ment,  or  make  it  less  '^  a  writing  under  hand."  In  Cruisers 
Digest  (a),  it  is  expressly  laid  down  that,  **  If  a  power  be 

(fl)  Vol.  4,  p.  236. 
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given  generally,  without  any  restriction  as  to  the  nature  of  ^^^  Chamber, 
the  instrument  by  which  it  is  to  be  executedi  or  if  words 
of  a  general  nature  only,  such  as  writing  or  instrument  be 
inserted,  it  may  in  such  case  be  executed  by  deed."  And 
it  is  laid  down  in  the  same  book,  that ''  It  was  formerly 
held  that  an  agreement  must  be  sealed  as  well  as  signed ; 
otherwise  it  would  only  be  considered  as  a  parol  agreement, 
and  that  the  writing  was  only  evidence  of  it.  But  this 
was  altered,  and  signing,  being  the  only  thing  required  by 
the  statute  of  frauds,  was  deemed  sufficient."  Although, 
therefore,  by  the  statute  in  question,  signing  only  is  re- 
quired, there  is  nothing  in  the  statute  to  restrict  parties 
from  giving  increased  effect  to  the  instrument  by  adding 
sealing  to  signing.  It  is  therefore  submitted  that  the  exe- 
cution by  deed-poll  of  the  power  given  to  the  lords  of 
the  treasury  is  a  good  execution  of  that  power.  Taking 
the  deed,  therefore,  as  it  stands,  it  is  perfectly  clear,  that 
not  only  is  there  no  limitation  of  estate  in  the  office  con* 
tained  in  such  deed,  but  there  is  also  no  power  of  revoca- 
tion. And  it  is  distinctly  laid  down  in  WorraU  v.  Jacob  (a), 
''That  a  deed  executed  according  to  a  power,  contain- 
ing no  clause  for  power  to  revoke,  it  cannot  be  revoked, 
though  the  original  power  contained  such  clause.*'  Thus, 
therefore^  if  the  act  had  contained  an  express  power  to 
revoke,  there  is  no  power  reserved  in  the  deed,  and  con- 
sequently the  lords  of  the  treasury  cannot  revoke  that 
deed.  Then,  by  the  absence  of  any  hmitation  expressed 
in  the  deed,  the  plaintiff  has  an  estate  in  his  office  of  pay- 
master of  exchequer  bills  during  good  behaviour. 

Thirdly. — If  the  deed-poll  granted  to  the  plaintiff  the 
office  during  pleasure  only,  the  deed-poll  of  the  5th  of 
January^  1824,  is  no  legal  determination  of  such  pleasure, 
because  it  contains  no  distinct  clause  of  revocation ;  and 

(fr)3Memale,256. 
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Exth.  Chamber,  the  questioii  on  this  point  is,  whether  the  deed  appointing 
the  defendant  is  a  legal  revocation  of  that  appointing  the 
plaintiff!  To  have  had  that  effect,  it  ought  either  to  have 
contained  a  clause  in  express  terms  revoking  the  plaintiff's 
appointment,  or  to  have  contained  an  allegation,  which,  by 
determining  the  plaintiff*'s  interest,  ought  to  have  rendered 
revocation  unnecessary*  Here,  the  deed  appointing  the 
defendant  does  contain  such  an  allegation,  but  that  alle- 
gation ought  to  have  been  true  in  fact;  and,  upon  a  triid 
wherein  the  deed  appointing  the  defendant  was  adduced 
in  evidence  as  his  sole  title,  the  truth  of  that  allegatioti 
ought  to  have  been  proved,  and,  without  such  proof,  it 
must  be  taken  to  be, as  it  was  in  fact,  wholly  false;  atkl  that 
deed,  therefore,  cantiot  be  considered  as  a  legal  determi- 
nation of  the  plaintiff"s  interest. 

Fourthly,— li  was  left  to  the  jury,  that  it  was  unim- 
portant whether  the  plaintiff*  had  resigned  or  dot  That 
was,  however,  the  only  matter  of  importatice  fbr  the 
consideration  of  the  jury.  The  deed  of  the  5th  oiJuty^ 
being  a  deed-poll,  must  be  taken  most  strongly  against  the 
grantor.  Brouming  v.  Beesion  (a).  A  person  shall  al- 
ways be  stopped  by  his  own  deed;  that  is,  he  shall  not  be 
allowed  to  aver  any  thing  in  contradiction  to  what  he  hus 
so  solemnly  and  deliberately  avowed  (6).  Now,  if  the  lords 
of  the  treasury  had  stated  that  they  revoked  and  deter* 
mined  the  plaintiff^s  appointment,  and  had  then  g<me  on 
to  appoint  the  defendant,  the  question  for  the  learned 
Judge's  consideration  would  hate  been,  whether  they  had 
that  power:  but,  having  asserted  as  the  foundation  of  their 
right  to  appoint,  that  the  plaintiff*,  and  not  they^  had  de- 
termined the  plaintiff*'s  interest,  and  altogether  passed 
over  any  supposed  right  to  dismiss  at  pleasure,  the  que^ 
tion  as  to  such  right  was  no  question  in  the  cause;  and 

(a)  Plowdcn^  134.  (6)  Co.  Lit.  362.  a. 
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the  dnlj  question  was^  whether  the  plaintiff  had,  by  such  ^^^  chamUr, 
alleged  resignation,  given  them  the  right  they  asserted    *-     ^  '  ^ 
he  had;  and  that  assertion  or  '^ particular  recital"  (a)  ef-       surttt 
fectually  estopped  themi  and  consequently  the  defendant,      latram. 
from  averring  any  other  right,  to  justify  the  appointment  of 
the  defendant. 

i^%.— The  allegation  that  the  plaintiff  had  resigned^ 
was  the  onlg  fact  for  the  consideration  of  the  jury.  In 
Dyer^  S8,  it  is  laid  down,  that,  '*i(  a  man  grants  that  to 
one  which  he  hath  before  granted  to  another  for  the  like 
term,  the  second  grant  wiU  be  void***  Here,  the  grant  to 
the  defendant  was  of  that  which  had  before  been  granted 
to  the  plaintiff;  the  defendant's  appointment  so  eitpressly 
stales  it;  and  unless  therefore  the  interest  under  the  pre^ 
vious  grant  was  determined,  the  grant  to  the  defendant, 
being  of  that  which  had  been  before  granted  to  the  plain* 
tiff,  was  void.  The  proof  of  the  allegation  that  the  plain- 
tiff had  resigned,  was  essential  to  the  defendant's  title. 
This  allegation  was  false  in  fact,  and  the  foundation  being 
bad,  the  superstructure  cannot  stand. 

Wighiman^  con/ra*— The  first  question  is,  whether  the 
lords  of  the  treasury  had  power  to  revoke  the  plaintiff's 
appointment.  That  depends  on  the  4i8th  Qeo.  8,  o.  1. 
By  the  10th  sect,  it  is  provided,  ''  That  the  commissioners 
of  the  treasury  shall  and  may, /rout  time  to  time^  by  writ- 
ing under  their  hands,  constitute  and  appoint  such  per- 
son or  persons  as  they  shall  think  fit^  to  be  the  paymaster 
or  paymasters,  and  shall  and  may  appoint  a  comptroller 
and  such  other  officers  and  clerks  as  they  shall  deem  ne- 
cessary"  &c. ;  that  is,  they  are  empowered  to  appoint  a 
less  or  greater  number,  as  occasion  shall  require.  The 
lords  of  the  treasury,  holding  their  offices  only  at  plea- 
sure, could  not  create  a  freehold  office.    The  argument  on 

(a)  Rees  v.  Lloyd,  Wjghtwick,  121. 
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gument  drawn  from  other  statutes^  containing  an  express  Bxeh.  Chamber, 

power  of  removal,  they  are  there  used  only  ex  abtmdanii 

cauteld.    This  is  not  a  deed-poU^  but  a  writing  under  seal, 

like  an  award.     But,  even  if  it  were,  these  being  public 

officers,  appointed  under  an  act  of  parliament,  the  lords 

of  the  treasury  could  not  grant  a  greater  estate  than  the 

act  gave  them  power  to  do.    If  they  have  made  a  deed 

which  creates  an  estate  for  life,  when  they  had  not  the 

power  given  to  them,  it  is  void. 

The  second  question  is,  whether,  by  the  appointment  of 
the  5th  July,  1834,  the  lords  of  the  treasury  have  re- 
voked the  plaintiff's  appointment.  It  appears  from  the 
evidence  that  there  always  have  been  three  paymasters, 
and  three  only.  The  appointment  of  the  5th  of  July, 
1824,  recites  the  appointment  of  the  plaintiff  with  two 
others,  and  the  resignation  of  the  plaintiff,  and  then  ap- 
points the  defendant,  with  the  other  two,  to  be  the  pay- 
masters. It  is  not  consistent,  therefore,  with  this  deed  of 
appointment  to  suppose  that  the  lords  of  the  treasury  in- 
tended to  appoint  an  additional  paymaster;  but  it  is  clear 
that  the  defendant  was  appointed  in  the  room  of  the  plain- 
tiff. [Alderson,  J. — The  three  are  appointed  for  the  pay- 
ment of  **air  exchequer  bills.]  Wherever  an  office  is 
granted  to  one,  and  another  officer  is  afterwards  appointed 
to  the  same  office,  it  is  a  virtual  revocation  of  the  first.  In 
the  case  of  a  demise  to  a  tenant  at  will,  a  demise  to  a  new 
tenant  would  revoke  the  former  estate.  By  the  appoint- 
ment, also,  the  salaries  are  given  to  the  three  paymasters, 
which  clearly  shews  that  they  were  the  only  persons  in- 
tended to  be  appointed. 

Thirdly. — It  is  contended,  that  the  recital  of  the  false 
fact,  that  the  plaintiff  had  designed,  is  a  ground  for  con- 
sidering the  grant  to  the  defendant  invalid.  That  is  im- 
material; because,  if  they  had  assigned  no  reason,  the 
appointment  would  still  have  been  good. 

Fourthly,  it  is  submitted,   that  the  plaintiff  had  no 
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Exeh,  Chamber,  riffht  to  maintain  this   action   for    money  bad    and   re- 
1833 

ceiv^d.     The  defendant  bad  a  right  to  sayi  tbati  on  the 

whole  record,  there  could  not  be  judgment  for  the  pkintiff. 
The  action  for  money  bad  and  received  will  not  lioi  CTen 
if  the  lords  of  the  treasury  had  no  power  to  reroke  the 
plaintiff's  appointment;  for  in  that  case  the  defendant's 
office  cannot  have  been  the  office  of  the  plaintiff.  If  there 
was  no  revocation,  the  plaintiff  is  still  entitled  to  bis  sa- 
lary, and  the  defendant  has  received  bis  own  salary.  If 
the  lords  of  the  treasury  bad  the  power  to  revoke  by 
placing  the  defendant  in  the  plidntiff 's  situation^  the  plain* 
tiff's  office  is  revoked,  and  be  is  no  longer  entitled  to  bii 
salary.  In  neither  point  of  view,  therefore,  can  this  ac- 
tion be  maintained. 

The  plaintiff,  in  reply. — It  has  been  said,  that,  as  the 
lords  of  the  treasury  bold  their  offices  only  during  plea* 
sure,  they  cannot  grant  a  greater  office.  But  the  eusio9 
rotulorum  is  appointed  and  removeable  at  pleasure,  and 
yet  it  has  been  held  that  the  clerk  of  the  peace  appointed 
by  him  holds  his  office  during  life  (a).  It  has  been  also 
said,  that  the  action  for  mon^y  bad  and  received  will  not 
lie.  But  the  defendant  cannot  take  that  objection  now,  as 
the  exceptions  are  the  plaintiff's.  {Bayley^  B. — Your 
difficulty  is,  that  you  pray  to  have  the  judgment  reversed, 
and  to  have  a  verdict  entered  for  the  plaintiff.  In  Vine$ 
V.  The  Corporation  o/Readitig  (6),  it  was  held,  that,  upon 
a  bill  of  exceptions,  a  Court  of  error  may  look  to  the  whole 
evidence  on  both  sides,  to  see  whether  the  verdict  for  die 
plaintiff  was  sustained  by  the  evidence.]  The  cases  of 
Howard  v.  fVood  (c),  Harcourt  v.  Fox  (d)f  Martyn 
V.  Hind  {e),  and  Trelawny  i.  Bishop  of  Winchester  (/), 

(a)  Harcourt  v.  Fox^  1  Shower,  {d)  1  Shower,  631. 

634.  WCowp.437 

(h)  1  Youngc  &  J.  4.  (/)  Burr.  219. 
(c)  2  Shower,  26. 
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all  establish  that  this  action  may  be  ntaintained  for  tak*^  ^ck.  Chamber, 

1833 
ing  the  fees  incident  to  an  office. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by — 
Tin  DAL,  C.  J. — This  case  comes  before  us  from  the  Court 
of  King's  Bench,  and  the  questions  raised  upon  the  record 
arise  upon  a  bill  of  exceptions  tendered  by  the  plaintiff  be- 
low, who  is  also  the  plaintiff  in  error,  to  the  directions  given 
to  the  jury  on  the  trial  of  the  cause  by  the  late  Lord  Ten- 
terden,  then  Chief  Justice  of  the  Court  of  King's  Bench. 
The  plaintiff,  at  the  trial  of  the  cause,  took  five  excep- 
tions to  the  direction  given  by  the  Chief  Justice  to  the 
jury;   of  which  the  first  was  in  substance    this,    that, 
by  the  legal  construction  of  the   several  clauses  of  the 
statute  48  Geo.  3,  c.  1,  the  tenure  of  the  office  of  one  of 
the  paymasters  of  exchequer  bills  is  not,  as  was  stated 
by  the  Chief  Justice  to  the  jury, ''  during  pleasure  only," 
but  a  tenure  "  during  good  behaviour."    Upon  this,  the 
first  exception,  and,  by  far  the  most  important,  as  the  an- 
swer to  all  the  other  exceptions  appears  to  depend  on  this 
point,  we  are  all  of  opinion,  that,  according  to  the  legal 
construction  of  the  statute  above  referred  to,  the  tenure 
of  the  office  of  a  paymaster  of  exchequer  bills  is  a  ten- 
ure during  pleasure  only,  and  not  during  good  behaviour, 
or  (which  is  the  same  in  contemplation  of  law)  for  the  life 
of  the  grantee.    As  the  office  of  a  paymaster  of  exche- 
quer bills  is  not  an  antient  common  law  office,  of  whitih 
the  duration  and  the  appointment  are  governed  by  antient 
usage,  but  is  an  office  of  modem  origin,  and  not  made  the 
subject  of  legislative  enactment  until  the  statute  above  re« 
ferred  to,  4he  question  as  to  its  duration  and  tenure  is  ho 
other  than  an  inquiry  into  the  meaning  and  intention  of 
the  statute  itself.    And,  looking  to  the  object  of  the  act, 
the  language  of  the  act,  and  the  various  provisions  contain- 
ed in  itj  we  think  the  meaning  and  intention  of  the  legis- 
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p.xcH,  Chambtr,  laturc  was,  that  the  appointment  ahoold  be  during  pie*- 
sure  only,  and  not  during  the  Ii&  of  the  grantee.  The 
object  of  the  new  provision  appears  with  snffieient  cstaxn- 
ty  by  the  preamble  to  the  10th  sectioii — *^  Wha»sa»  by 
reason  of  the  multiplicity  of  payments  which  bbj  be  to  be 
made  in  paying  off  exchequer  btHs,  it  may  be  diflicnit,  if 
not  impossible,  that  every  payment  should  be  mode  by  the 
several  officers  of  the  receipt  of  the  Exchequer;  thnefbre, 
and  to  the  end  the  Exchequer  may  regularly  be  dbcharg- 
ed  of  all  the  monies  required  by  any  act  to  be  appfied  for 
paying  off  any  exchequer  bills  and  other  charges  attend- 
ing the  same,  be  it  enactedi  &c**  The  ol^ect  tboefore 
expressed  by  the  legislature  in  this  preamble  waa^  to  ae* 
cure  the  due  and  regular  payment  of  the  exchequer  h3k 
from  time  to  time  directed  to  be  paid  off,  by  giviog  new 
and  additional  assistance  to  the  officers  of  the  receipC  of 
the  Exchequer  whenever  such  assistance  shonid  be  neces- 
sary. The  assistance  contemplated  by  the  act  was  neces- 
sarily uncertain  both  in  its  extent  and  its  duration.  The 
issue  of  exchequer  bills  might  at  one  time  and  under  one 
state  of  circumstances  be  much  larger  than  at  another: 
It  might  be  large  in  time  of  war,  inconsiderable  in  time  of 
peace :  an<l  consequently  the  regular  discharge  of  the  Ex- 
chequer of  oil  monies  applied  to  the  payment  of  exche- 
(|uer  bills  might  require  at  one  time  a  greater  and  at  ano- 
ther a  smaller  number  of  officers.  Any  given  number  of 
offlcors,  therefore,  however  well  adapted  to  the  exigencies 
of  iht  public  at  the  time  of  their  appomtment,  might  be 
insufflcicnt  for  the  dispatch  of  business,  or  might  be  un- 
necessarily large  at  a  subsequent  period.  Indeed,  it  is 
within  the  reach  of  possibility,  that  all  the  exchequer  bilk 
might  be  paid  off,  and  no  issue  of  any  new  bills  take  place; 
In  which  case,  the  officers  of  the  receipt  of  the  Exchequer 
would  stand  in  need  of  no  assbtance  whatever.  The  ob- 
ject, therefore,  of  the  act  could  not  be,  that  any  certain, 
definite  number  of  paymasters  and  other  officers  should  be 
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pennanently  appointed;  but  that  there  should  at  all  times  £«c*.^»6er, 
be  a  number  adequate  and  suflScient,  and  not  more  than 
adequate  and  sufficient  for  the  regular  payment  of  the 
bills  which  might  be  outstanding  at  any  particular  time. 
The  language  of  the  enacting  part  of  the  section  leads  to 
the  same  conclusion.  It  is  enacted  that  the  commission- 
ers of  the  treasury  "  shall  and  may"  (which,  for  this  pur- 
pose, may  be  taken  to  be  compulsory  on  them,)  **  from 
time  to  time,  by  writing  under  their  hands,  constitute  and 
appoint  such  person  and  persons  as  they  shall  think  fit  to 
be  the  paymaster  or  paymasters,  and  shall  and  may  ap- 
point a  comptroller  and  such  other  officers  and  clerks  as 
they  shall  deem  necessary,**  to  pay  off  the  exchequer  bills 
in  the  particular  manner  stated  in  the  10th  section  of  the 
statute.  The  enacting  words  of  the  clause,  therefore,  are 
equally  free  from  any  restriction  as  to  the  number  of  pay- 
masters or  other  officers.  Under  these  words,  it  might 
perhaps  be  contended  that  they  could  appoint  but  one 
cromptroUer,  as  only  one  appears  to  be  mentioned ;  but 
they  might  at  all  events  appoint  as  few  or  as  many  pay- 
masters  and  other  officers  and  clerks  as  the  exigency  of 
the  public  service  might  require.  They  might  begin  with 
appointing  one  paymaster  only,  if  they  thought  one  pay* 
master  and  the  clerks  and  officers  under  him  sufficient  at 
first ;  and  when  need  required  they  might  appoint  another 
paymaster;  and  so  on,  from  time  to  time,  until  there  were 
as  many  as  they  thought  necessary.  Such  is  the  obvious 
and  necessary  construction  of  the  enacting  words  of  this 
section. 

The  object,  therefore,  of  the  legislature  manifestly  be- 
ing that  of  providing  new  officers  in  aid  of  the  old  offi- 
cers of  the  receipt  of  the  Exchequer,  uncertain  in  num- 
ber, but  adequate  at  all  times  to  the  discharge  of  duties 
varying  in  their  extent  and  demand  of  labour,  unless 
the  construction  be  adopted  that  the  appointment  shall 
be   during  pleasure  only,  such  object  cannot  be  com- 
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Exch.  aiamber,  pletely  attained ;  for^  if  the  appointmenl  is  necessarily 
during  good  behaviour,  that  is,  for  life,  the  commissions^ 
of  the  treasury  might  indeed  always  increase  the  number 
when  the  service  of  the  public  demanded  more;  but  they 
could  never  reduce  the  number,  when,  from  new  drcnns* 
stances,  it  became  greater  than  the  performance  of  the 
public  service  required.  It  is  therefore  upon  the  princi- 
ple that  the  object  of  the  act  cannot  be  completely  carried 
into  effect,  if  the  commissioners  of  the  treasury  have  only 
a  power  to  appoint,  but  no  power  to  remove,  that  we  hold 
the  construction  of  the  act  to  be,  that  the  power  to  appoint 
is  a  power  to  appoint  during  pleasure  only,  and  not  for 
life.  Again,  the  power  given  to  the  commissioners  of  ap- 
pointing paymasters  is  expressed  in  the  enacting  part  of 
the  10th  section  in  precisely  the  same  language  as  that 
which  authorizes  them  to  appoint  "  such  other  officers  and 
clerks  as  they  shall  deem  necessary."  The  same  words  in 
the  same  sentence  must  receive  the  same  construction: 
but  it  would  surely  be  an  unreasonable  construction  of  the 
clause  to  say  that  aU  the  officers  and  clerks  appointed  to 
assist  the  paymasters  had  a  freehold  interest  in  their  of- 
fice, and  were  not  removable  at  the  pleasure  of  ^e  com- 
missioners. The  provisions  contained  in  the  l^h  section 
of  the  act  appear  to  us  to  lead  to  the  same  conclusion.  By 
that  section,  the  paymasters  are  to  have  and  receive  for  their 
services  such  salaries,  rewards,  and  allowances  as  the  com- 
missioners of  the  treasury  for  the  time  being  shall  judge 
to  be  reasonable  and  shall  direct  to  be  allowed  to  then. 
The  general  terms  of  this  provision  include  an  authority  to 
diminish  or  to  increase  from  time  to  time  the  salaries  of 
the  paymasters  just  as  the  nature  of  their  services  deserve. 
The  commissioners,  therefore,  under  this  section,  might 
undoubtedly  reduce  the  salary  to  a  nominal  sum,  if  the  du- 
ties of  the  office  should  become  merely  nomind.  But  it 
is  surely  much  more  consistent  with  the  general  object  of 
the  act,  that  they  may  altogether  dispense  with  the  officers 
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ifaenMelTes  when  they  think  them  no  longer  of  use.  that  is.  ExdL  ckamher, 
that  they  ahould  have  the  power  of  removing  them  at 
pleasure,  than  that  the  officers  should  continue  to  hold 
their  t>ffiQe8  for  life^  without  any  real  salary^  and  without 
any  duty  to  perform:  for,  it  would  seem  to  be  an  unrea* 
8<Hiable  construction  of  the  act,  to  hold,  that,  if  ten  pay- 
masters had  been  appointed  when  ten  were  necessaryi  and^ 
from  a  change  of  circumatances,  one  alone  was  sufficient 
to  perform  all  the  duties,  yet  that  the  commissioners  of 
the  treasury  have  no  power  of  removing  the  nine,  but 
must  still  retain  the  full  number,  at  a  tenth  part  of  the  sa- 
lary to  each.  We  therefore  think  that  the  meaning  and 
intention  of  the  statute  was,  and  consequently  that  the  ne- 
cessary constrUjCtion  of  it  must  be,  that  the  office  so  newly 
created  was  to  be  determinable  at  pleasure,  and  was  not 
an  office  for  life* 

It  is  pbjected,  however,  by  the  plaintiff  in  error,  that 
the  general  preamble  to  the  act  contemplates  the  esr 
tablishment  for  the  fir^t  time  oi  permanent  regulations  for 
the  making,  issuing,  and  paying  o^ exchequer  bills;  and 
it  is  contended  that  the  commissioners  of  the  treasury 
have  oxisequently  only  a  power  to  select  proper  persons, 
not  a  power*  to  displace  or  remove  them.  Bui  we  think 
this  consequence  does  not  necessarily  follow.  It  may  be 
true  that  the  commissioners  of  the  treasury  for  the  time 
being  have  under  the  act  a  permanent  power  of  selecting 
paymasters  and  other  officers,  and  of  making  regulations; 
but  it  does  not  follow  that  the  office  itself  of  paymaster 
should  be  on  that  account  permanent  during  the  life  of 
the  appointee*  The  regulations  established  under  the  act 
for  the  paying  off  exchequer  bills  will  be  just  as  perma- 
nent whether  the  commissioners  have  the  power  to  ap^ 
point  pj^masters  for  life,  or  during  pleasure  only.  All 
that  the  statute  contemplates  is,  the  permanency  of  the 
office,  notwithstanding  the  change  by  the  appointment  of 
new  sets  of  commissioners  of  the  treasury;  npt  the  per- 
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^'^\^i'f^^^''  defendant  in  execution.    The  plaintiff's  attorney,  however, 

v,.^^ — ^     upon  an  application  of  the  defendant,  agreed  to  postpone 

Hewitt       charging  him  in  execution,  upon  the  defendant's  attorney 

Mt  LToN.       giving  a  written  consent  that  the  plaintiff  should  have  until 

Easter  Term  to  charge  the  defendant  in  execution,  and 

that  no  advantage  should  be  taken. 

In  the  vacation  before  this  term,  the  defendant  took  out 
a  summons  before  Mr.  Baron  Vaughan  for  a  supersedeas. 
When  the  case  was  heard  before  the  learned  Baron,  it 
was  adjourned  for  the  purpose  of  affidavits  being  pro- 
duced as  to  the  defendant's  attorney  having  his  client's 
authority  to  give  the  consent.  The  defendant  then  gave 
notice  of  an  application  to  the  Court  this  term. 

On  the  first  day  of  this  term,  the  defendant  having  been 
charged  in  execution,  an  application  was  subsequently 
made  by — 

Miller,  for  the  discharge  of  the  defendant;  against 
which  cause  was  shewn,  in  the  first  instance,  by — 

Piatt,  for  the  plaintiff. 

Miller  was  heard  in  support  of  his  rule. 

Cur.  adv.  vult. 

On  a  subsequent  day  the  opinion  of  the  Court  was  de- 
livered by — 

Bayley^  B. — There  was  a  case  of  Hewitt  v.  Melton, 
in  which  the  question  was«  whether  the  defendant  was 
entitled  to  be  discharged  out  of  custody,  on  the  ground  of 
his  not  having  been  charged  in  execution  during  two 
terms,  he  not  having  been,  in  point  of  fact,  superseded, 
though  he  was  supersedeable  on  the  above  ground. 

By  the  rule  of  all  the  Courts,  Hil.  2  W.  4,  rule  85, 
*'  The  plaintiff  shall  proceed  to  trial,  or  final  judgment, 
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against  a  prisoner  within  three  terms  inclusive  after  de-  Eich.  of  PUat, 
claration,  and  shall  cause  the  defendant  to  be  charged  in 
execution  within  two  terms  inclusive  after   such  trial  or 
judgmenti  of  which  the  term  in  or  after  which  the  trial 
was  had  shall  be  reckoned  one." 

In  this  case  an  application  was  made  in  the  course  of 
the  last  vacation  to  my  brother  Vaugftan  to  discharge  the 
defendant,  because  he  had  not  been  charged  in  execution 
in  Hilary  Term,  that  being  the  last  of  the  two  terms. 
On  the  hearing  of  that  appHcation,  which  was  subse- 
quently adjourned  for  the  purpose  of  further  affidavits 
being  produced  on  the  subject  of  the  treaty  or  agreement, 
on  the  ground  of  which  the  application  was  opposed,  the 
exact  language  of  the  rule,  HiL  26  &  21  Geo.  3,  was  not 
adverted  to.  By  that  rule,  no  treaty  or  agreement  is  suffi- 
cient to  prevent  a  supersedeas,  unless  it  be  in  writing  signed 
by  the  defendant  or  his  attorney,  or  some  person  duly  au- 
thorized by  the  defendant^  and  it  be  expressed  therein 
that  proceedings  are  stayed  at  the  defendant's  request. 

It  is  therefore  essential  that  there  should  be  something 
in  writing  to  shew  that  the  proceedings  are  stayed  at  the 
defendant's  request.  In  the  present  case,  there  was  a 
written  document,  but  it  did  not  state  that  the  proceed- 
ings were  stayed  at  the  request  of  the  defendant.  It  was 
by  his  consent,  but  did  not  import  to  be  at  his  request. 

It  was  insisted  that  a  notice  given  by  the  defendant, 
that  he  would  not  proceed  on  the  summons,  was  a  wai- 
ver of  his  right  to  make  a  further  application  to  be  dis- 
charged ;  but  we  think  that  that  circumstance  cannot  be 
considered  as  a  waiver.  The  prisoner  might  not  be, 
and  probably  was  not,  aware  of  the  language  of  the  former 
rule ;  he  might  not  be  able  to  bear  the  further  expense  of 
attending  on  the  summons,  or  he  might  be  willing  to  stay 
in  prison  until  the  succeeding  term,  in  order  then  to  make 
an  application  to  the  full  Court,  so  as  to  obtain  a  final 
decision.     We  think  that  it  would  be  hard  upon  a  person 
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Exch.^  Pleas,  in  the  situation  of  a  prisoner  to  hold  such  a  notice  to  be  a 
waiver.  At  an  early  period  of  the  present,  being  the  next 
ensuing  term,  he  does  apply;  but,  in  the  intermediate  time, 
he  is  charged  in  execution  on  a  habeas  corpus  ad  saiisfa- 
ciendum  in  this  term;  and  it  is  said,  that  after  being  so 
charged  he  comes  too  late,  because,  as  it  is  contended, 
the  nature  of  the  custody  is  changed.  I  take  it  not  to  be 
sufficient  for  the  purpose  of  the  exception  from  the  general 
rule,  that  the  nature  of  the  custody  should  be  altered  by 
charging  him  in  execution;  but  that  the  nature  of  the 
custody  must  be  changed  before  he  is  supersedeable  for  not 
being  so  charged.  It  is  different  where  the  defendant  has 
been  in  custody  on  mesne  process  only,  and,  before  any 
attempt  to  charge  him  in  execution,  the  nature  of  the 
custody  has  been  changed. 

The  distinction  taken  by  Mr.  Tidd  {a)  is  that  on  which 
the  Court  acts.  If  a  party  be  entitled  to  his  supersedeas 
before  judgment,  he  may,  nevertheless,  be  charged  in  exe- 
cution afterwards,  because,  by  the  judgment,  the  custody 
is  changed ;  but,  if  he  be  entitled  to  his  supersedeas^  after 
judgment  he  cannot  be  detained  or  charged  in  execution. 
The  plaintiff's  only  remedy  then  is  by  suing  out  a  new 
writ,  in  an  action  on  the  judgment.  There  must  be  that 
step,  and  he  must  proceed  to  judgment  in  that  action  be- 
fore he  can  charge  in  execution. 

In  the  case  of  Wright  v.  Kerswill  (6),  which  appears  to 
have  been  referred  to  by  Mr.  Wigley  in  moving  for  the 
rule  in  Line  v.  Lowe{c)t  it  was  determined,  that  the  defen- 
dant, having  been  discharged  by  supersedes  be/ore  judg- 

(a)  1  Tidd,  Pr.  375,  8th  ed.  perseded   or   supersedeable    for 

"  If  the  defendant  be  superseded  want  of  being  charged  in  execn- 

or  snpersedeable  for  want  of  pro-  tion,  his  only  remedy  in  that  case 

ceedings    before    judgment,   the  being  by  action  of  debt  upon  the 

plaintiff  may,  nevertheless,  take  judgment." 

or  charge  him  in  execution  at  any  (b)  Barnes,  376. 

time  o/^fr  judgment.  But  he  can-  (c)  J  East,  330. 
not  do  so  if  the  defendant  be  su- 
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tneni,  was  not  finally  discharged,  but  after  judgment  was  E^ch,  of  PUat, 
liable  to  be  taken  in  execution ;  though,  where  a  defendant 
is  superseded  tffter  judgment  for  want  of  being  charged 
in  execution  within  two  terms  after  judgment  obtained,  his 
person  cannot  afterwards  be  taken  in  execution.  There- 
fore, if  the  defendant,  for^want  of  being  charged  in  execu- 
tion, has  been  superseded,  or  entitled  to  be  superseded, 
for  there  is  no  difference  between  the  one  and  the  other, 
the  plaintiff  is  not  at  liberty  afterwards  to  charge  him  in 
execution. 

The  case  of  Line  y.  Lowe  (a),  which  was  under  the  consi- 
deration of  the  Court  of  King^s  Bench,  proceeds  on  the 
ground  I  have  mentioned.  The  defendant,  in  that  case, 
had  been  in  custody  on  mesne  process,  and  had  been  su- 
perseded for  want  of  being  charged  in  execution  within 
two  terms  after  final  judgment^  and  he  was  afterwards 
taken  in  execution  upon  a  capias  ad  satisfaciendum  issued 
upon  the  same  judgment.  A  rule  for  his  discharge  having 
been  obtained.  Rose  v.  Christjield  {b)  was  referred  to,  as 
qualifying  the  generality  of  the  rule,  that  a  prisoner  once 
supersedeable  is  always  supersedeable;  and  restricting  it 
to  cases  where  a  prisoner  remains  in  the  same  custody 
and  under  the  same  process.  The  Court  took  time  to 
consider,  and  Lord  Ellenborough  afterwards  stated  that 
the  rule  was,  that,  if  the  defendant  is  superseded  for  want 
of  proceedings  before  judgment,  the  plaintiff  may,  after 
obtaining  judgment,  take  the  defendant  in  execution;  but 
otherwise,  if  the  defendant  is  superseded  for  want  of  being 
charged  in  execution. 

In  reality,  a  plaintiff  has  the  defendant  in  custody  for 
two  terms,  and  he  has  during  that  period  his  election  whe- 
ther to  proceed  against  the  goods  of  the  defendant  or  to 
charge  him  in  execution.  If  he  does  not  so  charge  him 
within  that  period  the  defendant  is  entitled  to  his  discharge 

{a)  7  East,  330.  {h)  1T.R.691. 
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Ejcch,  of  Pleas,  under  the  recent  rule.     We  come  to  this  decision  with 
1833. 

great  reluctance,  because,  ir  the  defendant  knew  his  rights, 

his  conduct  to  the  plaintiff  has  not  been  fair,  and  be  has 

been  guilty  of  a  gross  fraud ;  but  looking  at  the  rules  and 

authorities,  we  consider  ourselves  bound  to  say  that  the 

defendant  is  entitled  to  have  this  rule  made  absolute. 

Rule  absolute. 


Slade  V,  Trew. 

The  venue  may  JL  HE   defendant,    having  borrowed   money   from    the 

an  actioru  "n  p'^'"^*ff>  g^^c  him  the  following   memorandum  on  un- 

a  written  agree-  stamped  paper: — *'I  have  this  day  borrowed  of 

sum  of  money  Slade  2501.  at  5/.  per  cent,  interest,  and  have  deposited 

and^if^noTthen'  Securities  in  his  hands,  and  promise  to  pay  it  next  July  1st; 

paid  to  secure      g^d,  if  not  then  paid,  the  said Slade  to  have  a  right 

the  same  by  *         '  ® 

mortgage.  to  Call  for  a  mortgage  of  the  premises.   Dated  January  31 , 

1832."  ''  Mem.  that  50/.  since  borrowed  is  on  the  same 
terms.'*  Upon  these  memoranda  the  plaintiff  declared, 
and 

Wightman,  for  the  defendant,  having  obtained  a  rule 
nisi  to  change  the  venue  upon  the  usual  affidavit — 

J.  Jervis  shewed  cause,  and  contended  that  the  venue 
could  not  be  changed,  because  the  action  was  on  a  written 
contract. 

Lord  Lyndhurst,  C.  B. — The  rule  is,  that  the  venue  can- 
not be  changed  in  actions  upon  instruments  under  seal ;  but 
there  are  numerous  instances  in  which  the  venue  has  been 
changed  in  actions  upon  written  contracts.  The  venue 
has  been  changed  in  an  action  upon  an  I  O  U,  and  this 
seems  to  be  within  the  same  principle. 

Rule  absolute. 
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Ereh,  nf  Pleat, 
1833. 

SWEETLAND   V.   SbIITH. 

ISPECIAL   assumpsit — The  second  count  of  the  de- 
claration stated^  thati  before  the  making  of  the  agreement^  oMooo^ 
&c.  thereinafter  mentionedi  the  defendant  had  requested  mortgage  of  cer- 

1         !••/»•  1  111I.I  i»  ^^rxrv.  tain  freehold  and 

the  plaintin  to  advance  and  lend  hun  the  sum  of  4000/.  at  copyhold  pre- 
interest,  after  the  rate  of  5/.  per  cent,  per  annum,  upon  Shn^eTmcm 
the  security  of  certain  freehold  and  copyhold  heredita-  »t^M stipulated, 

•^  '■''  that,  within  one 

ments  and  premises  of  him  the  said  defendant,  situate,  &c. ;  week  ftom  the 
and  that  thereupon,  theretofore,  to  wit,  on  &c.,  at  &c.,  a^eementf  b. 
by  a  certain  agreement  then  and  there  made  between  the  ^.''oi^hfs^loii.'''' 
defendant  of  the  one  part,  and  the  plaintiff  of  the  other  "^r  a  complete 

_  _  1         1    n      1  11  1   .        abstract  of  the 

part,  it  was  agreed  between  the  defendant  and  the  plain-  tiUe  to  the  pre- 
tiff  as  follows,  viz.  that  the  said  defendant  should,  within  du^Ve^titie™" 
one  week  from  the  date  of  the  said  agreement,  make  and  deeds  necessary 

.  to  verify  the 

deliver  to  the  said  plaintiff,  or  his  solicitor,  a  complete  same,  and  de- 
abstract  or  abstracts  of  the  title  of  the  said  defendant  to  a  giM>d"  market- 
the  said  freehold  and  copyhold  hereditaments  and  pre-  onVmon^^fter 
raises,  and  produce  to  the  solicitor  of  the  said  plaintiff,  at  thedeUveryof 

1  .1.1         .         »    r        «  t        .1        the  abstract:  and 

some  convenient  place  withm  the  city  of  London,  the  title-  u  was  provided 
deeds  and  evidences  of  title  necessary  to  verify  the  said  no**wiAin^a"^^ 
abstract  or  abstracts  for  comparison  therewith,  and  de-  ''"''» d«*>^«' 

11111  1/.  '"^^  abstract, 

duce  and  shew  a  good  marketable  title  to  the  fee-simple  and  produce  the 

and  copyhold  fee  thereof  respectively,  within  one  month  within*a  month 

after  the    delivery  of  ayuch  abstract  or  abstracts;   and  ^^'^ ^^t^e^^aj,. 

that  the  said  defendant,  and  all  necessary  parties,  should,  stract,  deduce  a 

on  the  payment    of   3800/.,  part  of   the  said   sum  of  then  it  was  to 

4000/.  by  the  said  plaintiff,  execute  proper  conveyances,  J'o  ^MideMb^" 

surrenders,  and  assurances,  for  conveying,  surrendering,  agreement  void: 

ther  provided,  that  B.  should  fortliwith  pay  to  A.  all  costs  and  charges  incurred  by  him  in  inves- 
tigating the  title  to  the  premises,  &c.  Abstracts  of  title  were  delivered  soon  after  the  agreement, 
but  they  were  found  defective.  From  the  24th  of  September,  1831,  the  day  when  the  title  ought 
to  have  been  completed,  until  the  14th  of  May,  1832,  negotiations  were  going  on,  A.  remonstrat- 
ing on  the  badness  of  the  title,  and  informing  B.  that  his  money  had,  during  the  whole  interval, 
been  lying  idle,  and  B.  during  this  interval,  endeavouring  to  amend  his  title  until  the  last-men- 
tioned day,  when  he  foiled  to  do  so,  and  the  negotiation  ended.  In  an  action  brought  by  A.  to  re- 
cover the  amount  of  costs  and  charges  incurred  by  him  in  investigating  the  title,  and  also  interest 
on  the  4000/L  which  had  been  lying  i^le  from  the  24th  of  September  until  the  14th  of  May^-Hetd, 
that  A.  was  not  entitled  to  recover  th^  interest. 
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■Ea^*-  »/^'««»  and  assuring  the  said  last-mentioned  premises  unto  or  to 
v...,^^^!^'  the  use  of|  or  in  trust  for,  the  said  plaintiff,  his  heirs  or  as* 
SwEETLAND  sigus,  or  to  such  uses  as  he  should  appoint,  subject  to  re- 
SsdiTH.  demption  on  payment  of  the  sum  of  3800/.,  and  the  further 
sum  of  200/.,  in  case  the  same  should  have  been  advanced, 
as  in  the  said  agreement  mentioned,  with  interest,  &c.,  on 
the  expiration  of  three  calendar  months  from  the  date  of 
the  said  indenture  of  mortgage ;  with  all  usual  mortgage 
covenants  and  powers  of  sale  upon  default  in  payment  of 
the  said  mortgage  money  or  the  interest;  and  that  the 
defendant  should  also  execute  a  bond  to  the  plaintiff  in 
the  penal  sum  of  8000/.,  and  also  a  warrant  of  attorney, 
authorizing  any  attorney  of  the  Court  of  King's  Bench  to 
confess  judgment  in  an  action  of  ejectment  to  be  brought 
against  the  defendant  and  his  heirs  for  recovery  of 
the  said  last-mentioned  premises,  or  any  of  them;  and 
which  said  bond,  warrant  of  attorney,  or  judgment,  were  to 
be  declared  to  be  only  for  securing  to  the  said  plaintiff, 
his  executors  and  administrators,  the  said  sum  of  3800/., 
or  of  4000/.,  as  the  case  might  be,  and  interest,  in  manner 
aforesaid.  And  that  it  was  further  agreed,  that  the  said  con* 
veyances,  surrenders,  and  assurances,  bond,  warrant  of  at- 
torney, and  any  other  deeds  and  assurances  which  might 
be  requisite  or  necessary  to  perfect  the  title  to  the  said 
hereditaments  and  premises,  should  be  prepared  by  the 
solicitor  of  the  said  plaintiff;  and  that  the  expenses  in- 
curred by  the  plaintiff  in  the  investigation  of  the  title  to 
the  said  premises,  and  of  all  such  conveyances,  surrenders, 
and  assurances,  and  of  the  said  last-mentioned  bond,  war- 
rant of  attorney,  and  judgment,  and  of  procuring  the  said 
plaintiff's  admission  to  the  said  copyhold  hereditaments, 
should  be  borne  and  paid  by  the  said  defendant,  his  execu- 
tors, administrators,  and  assigns.  And  that,  if  the  said  de- 
fendant should  not,  within  one  week  after  the  date  of  that 
agreement,  deliver  such  abstract  or  abstracts  of  title,  as 
aforesaid,  and  produce  the  said  deeds  and  evidences  of  title 
in  manner  aforesaid,  and,  within  one  month  after  the  delivery 
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of  8ucb  abstract  or  abstracts,  deduce  a  marketable  title  to  the  BjkJl  of  PUas, 

1833 
fee-simple  of  the  freehold  and  the  copyhold-fee  of  the  said  ^ 

copyhold  hereditaments^  free  from  incumbrances,  the  said  Sweetland 
agreement^  on  the  part  of  the  plaintiff,  should  (if  he  should  smith. 
think  proper)  be  utterly  void,  notwithstanding  any  rule  (if 
such  rule  there  was,)  that  time  could  not  be  made  of  the  es- 
sence of  a  contract,  or  any  other  rule  or  maxim  whatsoever. 
And  thai  the  said  defendant,  his  executors  or  admimstra^ 
tors,  should  forthwith  pay  to  the  said  plaintiff'  all  costs  and 
charges  incurred  by  him  6r  them  in  investigating  the  title 
to  the  said  premises 9  and  of  any  deeds  or  other  instruments 
which  might  have  been  prepared  in  consequence  of  the 
said  agreement,  if  the  same  should  have  been  prepared 
at  the  desire  of  the  said  defendant  or  his  solicitor.  And 
the  plaintiff  agreed,  that,  if  the  defendant  should,  within 
the  respective  times,  deUver  such  abstract  or  abstracts, 
and  produce  such  deeds  and  evidences  as  aforesaid,  and 
deduce  a  clear  and  marketable  title  to  the  fee-shnple  and 
copyhold-fee  of  the  said  hereditaments  and  premises  re- 
spectively in  manner  aforesaid,  he,  the  said  plaintiff,  should 
and  would,  on  the  execution  of  such  conveyances  and  as- 
surances as  aforesaid,  lend  and  advance  to  the  said  defen- 
dant the  said  sum  of  3800/.  on  the  security  last  aforesaid ; 
and  that  he  should  and  would  advance  and  lend  to  the 
said  defendant,  on  the  security  last  aforesaid,  the  further 
sum  of  200/.  when  the  said  defendant  should  have  dis- 
bursed SOO/.  in  rebuilding  the  farm-house  on  the  said  he- 
reditaments at  &c.,  and  produce  a  certificate  from  the 
builder  employed,  that  the  said  sum  of  200/.  had  been  ex- 
pended in  and  upon  the  rebuilding  of  the  said  farm-house, 
verified  by  affidavit  sworn  before  one  of  his  Majesty's 
Justices  of  the  Peace,  or  a  Master  in  ordinary,  or  a  Mas- 
ter extraordinary  of  the  High  Court  of  Chancery.  And 
it  was  lastly  agreed,  that  all  the  costs  and  expenses  of  or 
incident  to  the  said  agreement  should  be  borne  or  paid 
by  the  said  defendant,  his  executors  or  administrators. 
The  declaration  then  set  out  mutual  promises,  and  stated, 
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^^^  ^^J^^°'»  that,  although  the  plaintiff,  always  from  the  time  of  mak- 
y^^^.^^J^^^  ing  the  agreement,  had  been  ready  and  willing  to  perform 
swEETLAND  and  fulfil  the  same  in  all  things  on  his  part  and  behalf  to 
Smith.  be  performed,  and  to  lend  and  advance  the  said  several 
sums  of  3800/.  and  200/.,  according  to  the  conditions  and 
stipulations  of  the  agreement,  to  wit,  at  &c.,  whereof  the 
defendant^  on  &c.,  at  &c.,  had  notice,  and  was  then  and 
there  requested  by  the  said  plaintiff  to  deliver  to  one 
Henry  Ricingion  HilC^  the  solicitor  of  him  the  said  plain- 
tiff, a  complete  abstract  or  complete  abstracts  of  the  title 
of  the  defendant  to  the  said  hereditaments  and  premises; 
and,  although  the  space  of  one  week  since  the  date  of  the 
said  agreement  had  long  since  elapsed,  to  wit,  at  &c.,  yet, 
the  defendant  did  not,  nor  would,  within  the  space  of  one 
week  from  the  date  of  the  agreement,  or  at  any  time  before 
or  since,  make  and  deliver  to  the  said  plaintiff  or  his  said 
solicitor,  a  complete  abstract,  or  complete  abstracts,  of  the 
title  of  him  the  defendant  to  the  freehold  and  copyhold 
hereditaments  and  premises,  but  had  hitherto  wholly  ne- 
glected and  refused  so  to  do,  to  wit,  at  &c.,  contrary,  &c. 
By  reason  whereof  the  plaintiff  had  been  deprived  of  all 
the  benefit  and  advantages  which  he  would  have  derived 
from  the  completion  of  the  mortgage,  and  had  been  put 
to  great  expenses,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  50/.,  in  endeavouring  to  procure  the  said 
abstract  or  abstracts,  and  to  get  the  mortgage  completed; 
and  had  also  lost  all  gains  and  profits  which  he  would  have 
otherwise  gained  and  acquired  by  employing  and  using 
divers  sums  of  money ^  amounting  in  the  whole  to  a  large 
sum  of  money i  to  wit,  the  sum  of  4000/.  provided  and 
kept  by  him  the  said  plaintiff  for  the  completion  of  the 
mortgage.  And  that,  although  the  costs  and  expenses  of 
or  incident  to  the  agreement  amounted  to  a  large  sum  of 
money,  to  wit,  50/.,  of  which  the  defendant  had  notice, 
and  was  requested  to  pay  the  same  according  to  the  tenor 
of  the  agreement,  and  of  the  promise  of  the  defendant ; 
yet,  the  defendant  did  not,  nor  would,  when  so  request- 
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ed,  as  aforesaid,  or  at  any  other  time  before  or  since,  pay   ^c*.  of  Pleat, 
the  same  to  the  plaintiffi  but  had  hitherto  wholly  refused  ^ 

so  to  do,  contrary  to  the  agreement.  sweetland 

The  third  count  was  similar  to  the  second  in  all  respects        smith. 
except  the  breach,  which  was  the  not  making  a  good  title 
within  a  month  from  the  time  of  deliyering  the  abstracts. 

At  the  trial,  before  Bayley,  B.^  at  the  London  Sittings 
after  last  Michaelmas  Term,  it  was  proved,  that,  soon  after 
the  agreement  was  made,  abstracts  of  title  were  delivered 
to  the  plaintiff;  that  they  were  in  many  respects  defective; 
that,  from  the  24th  September,  1831,  the  day  when  the 
title  ought  to  have  been  completed,  until  the  14th  Mat/, 
1832,  continual  negotiations  were  going  on,  the  plaintiff 
remonstrating  on  the  badness  of  the  title,  and  informing 
the  defendant  that  his  money  had,  during  the  whole  inter- 
val, been  lying  idle,  and  the  defendant  during  this  interval 
endeavouring  by  degrees  to  amend  his  title  until  the  last- 
mentioned  day,  when  he  insisted  that  his  title  was  com- 
plete, and  refused  to  take  further  steps  to  deduce  it. 

Upon  its  being  shewn  that  the  abstracts  were  incom- 
plete, and  that  no  title  whatever  was  made  as  to  thirty 
acres,  part  of  the  lands  comprised  in  the  agreement,  the 
plaintiffs  contended,  that,  in  addition  to  the  expenses  of 
the  agreement,  and  of  investigating  the  title,  they  were 
entitled  to  recover  interest  ^t  the  rate  of  5/.  per  cent,  upon 
the  mortgage  money,  4000/.,  which  had  been  lying  idle 
from  September  24th,  the  day  when  the  title  ought  to  have 
been  completed,  until  May  14th,  when  the  agreement  was 
at  an  end. 

This,  on  the  part  of  the  defendant,  was  objected  to  on  two 
grounds:  First. — It  was  contended  that  its  being  provided 
by  the  agreement,  that,  if  the  defendant  failed  to  make 
out  a  good  title  within  one  month,  the  plaintiff  should  be 
repaid  the  expenses  of  investigating  it,  excluded  a  claim 
for  the  interest,  upon  the  principle  expressumfacit  cessare 
taciturn. 

Secondly. — Even  supposing,  when  the  parties  went  on 
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Exeh,  of  Pleas,  after  the  period  of  a  month  mentioned  in  the  agreement, 
^  '  ^     that  the  plaintiff  might,  under  the  circumstances,  be  en- 
SwECTLAND     titled  to  interest,  there  was  no  count  upon  which  it  could 
Sm'ith.        be  recovered.     That  there  ought  to  have  been  a  count  up- 
on an  agreement  to  make  a  title  generally  without  reference 
to  time.     That  this  was  the  contract  between  the  parties 
when  they  were  proceeding  after  the  expiration  of  the  time 
mentioned  in  the  agreement. 

Under  the  direction  of  the  learned  Baron,  a  verdict  was 
taken  for  the  plaintiff  for  175/.  15^.  8c/.,  with  leave  to  move 
to  reduce  it  by  104/.,  the  amount  claimed  for  interest. 

In  Hilary  Term,  Buii  obtained  a  rule  nisi  to  reduce  the 
verdict  accordingly,  against  which  cause  was  now  shewn 
by- 

Cleasby. — The  general  right  of  a  vendee  or  mortgagee 
to  recover  interest  upon  money  kept  lying  idle  in  his  hands 
for  the  purpose  of  completing  a  purchase  or  mortgage,  is 
not  disputed  by  the  present  defendant;  but,  the  question 
is,  whether  the  terms  of  the  agreement  or  the  state  of  the 
pleadings  in  this  instance  preclude  the  plaintiff  from  re- 
covering it. 

Fir$t. — As  to  the  agreement  itself,  there  is  nothing  in  it 
to  exclude  the  claim  for  interest.  It  is  true,  in  case  the  de- 
fendant omits  to  deliver  abstracts  and  make  a  good  title,  as 
stipulated,  he  is  to  repay  the  plaintiff  the  costs  and  charges 
incurred  by  him.  But  this  does  not  exonerate  him  from 
paying  any  other  damages  sustained  by  the  plaintiff  through 
his  breach  of  the  agreement.  The  maxim  expressum 
facit  cessare  taciturn  does  not  apply  here,  because  inter- 
est is  not  sought  to  be  recovered  upon  an  implied  contract, 
but  as  part  of  the  damages  resulting  from  the  breach  of  an 
express  contract.  It  is  analogous  to  the  case  of  an  agree- 
ment between  parties  with  a  stipulated  penalty  for  non- 
performance. In  that  case,  a  party  may  recover  damages 
beyond  the  stipulated  penalty,  provided  they  arise  by  rea- 
son of  the  breach  of  the  agreement  by  the  other  party. 
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Harrison  v.  Wright  (a).  But,  in  point  of  fact,  that  part  BxcK  rf  Pleat, 
of  the  agreement  which  is  relied  on  as  limiting  the  liability 
of  the  defendant/  does  not  apply  to  the  case  as  it  now 
stands.  The  effect  of  the  clause  is,  that,  if  the  defendant 
did  not  delirer  his  abstracts  or  make  out  his  title  within 
the  time  specified,  then  the  agreement  on  the  part  of  the 
plaintiff*  should  be  utterly  void  (if  he  should  think  proper), 
and  the  defendant  should  forthwith  repay  him  his  costs 
and  expenses.  It  b  obvious  that  the  repayment  of  these 
costs  and  expenses  is  stipulated  for  in  case  the  contract 
is  off  at  the  particular  time  mentioned ;  any  limitation, 
therefore,  derived  from  the  mention  of  these  costs  and 
charges  must  be  confined  to  the  same  case.  But  the 
claim  for  interest  arises  wholly  from  the  contract  having 
been  continued  beyond  those  times.  It  is  to  be  observed, 
that  the  omission  of  all  mention  of  interest  is  not  entitled 
to  any  weight;  had  the  contract  ceased  at  the  times  men- 
tioned, no  claim  for  interest  could  have  arisen.  At  the  ex- 
piration of  these  times,  the  same  contract  continued  in 
force  between  the  parties,  altered  only  so  as  to  be  adapted 
to  their  new  position.  The  clause  relied  on,  on  the  other 
side,  is  not  adapted  to  their  new  position,  and  therefore 
their  rights  and  liabilities  are  not  to  be  construed  by  any 
reference  to  that  clause. 

As  to  the  second  objection,  if  the  plaintiff^  has  a  claim 
for  interest,  he  can  recover  it  upon  the  second  count  of 
the  declaration.  There  is  an  averment  in  that  count,  that 
the  plaintiff*  was  at  all  times,  from  the  making  of  the  agree- 
ment, ready  to  perform  it  on  his  part,  and  advance  the 
money,  whereof  the  defendant  had  notice ;  and  the  breach 
assigned  is  that  the  defendant  did  not,  within  the  space  of 
one  week  from  the  time  of  making  the  agreement,  or  at 
any  time,  deliver  the  complete  abstracts  of  title.  Now 
supposing  this  contract  to  be  for  the  delivery  of  complete 

(d)  13  Cast,  343. 
VOL.  I.  R  R 
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^^^\qo^^^*  abstracts  within  a  week,  and  the  parties  go  on  after- 
^^.^^^^^1^^  wards,  and  the  plaintiff  sustain  loss  therebyi  there  is  no 
SwEETLAND  ^ulc  to  pfcvent  his  recovering  this  loss  upon  such  a  con- 
Smith.  tract  and  such  a  breach.  It  is  clear,  that,  in  point  of  fact, 
the  loss  is  a  consequence  of  the  breach  of  this  contract 
Had  it  been  a  necessary  consequence  there  would  have 
been  no  question.  It  is  a  consequence  to  which  the  de- 
fendant was  a  party,  and  which  arose  for  his  benefit.  The 
amount  of  consequential  damage  is  not  always  calculated 
by  strict  reference  to  the  record.  For  instance,  interest 
has  been  held  recoverable  upon  an  indebiiatus  count  for 
goods  sold  and  delivered,  where  it  was  proved  that  the 
real  contract  was  for  a  bill  of  exchange,  upon  which  inter- 
est would  have  run.  Marshall  and  Another  y.  Poole  {a). 
The  waiver  of  the  time  was  merely  an  agreement  to  accept^ 
as  a  performance  of  the  original  contract^  a  subsequent 
delivery  of  the  abstracts.  No  independent  new  contract 
arose;  it  was  a  continuation  of  the  old  one.  Warren  v. 
Siagg,  cited  in  Littler  v.  Holland  {h),  Cuff  v.  Penn  (c).  If 
that  be  so,  it  is  clear  that  the  consequences  of  the  conti- 
nued contract  must  be,  in  legal  contemplation,  consequen- 
ces of  the  original  one. 

But  the  agreement  set  out  in  the  second  count  is  not, 
strictly  speaking,  an  agreement  to  deliver  abstracts  in  a 
week.  It  is  a  rule  of  construction  that  the  whole  of  an 
instrument  must  be  taken  together.  In  the  early  part  of 
this  agreement  the  defendant  undertakes  to  deliver  com- 
plete abstracts  in  a  week ;  but  the  subsequent  clause  de- 
claring, that,  in  case  complete  abstracts  shall  not  be  deli- 
vered within  a  week,  the  agreement  shall,  on  the  pari  of  the 
plaintiffs  be  void,  if  he  shall  think  proper ^  shews  the  real 
construction  of  the  instrument  to  be  the  same  as  an  un- 
dertaking to  deliver  abstracts  generally,  with  an  option 


(a)  Id  East,  98. 
{b)  3  Term  Rep.  691.  (c)  1  M.  &  Sel.  21. 
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reserved  to  the  plaintiff  to  declare  off  at  the  end  of  a  ^^^\^^^* 
week  in  case  they  are  not  delivered.  The  averment  in  the 
second  count,  of  his  readiness  to  perform  the  contract  on 
his  part,  shews  that  he  did  not  exercise  this  option ;  and 
therefore  his  rights  under  this  agreement,  coupled  with 
the  above  averment,  are  precisely  the  same  as  upon  agree- 
ments of  a  similar  nature  which  do  not  specify  any  time. 
If,  therefore,  the  facts  of  the  case  give  the  plaintiff  a 
claim  for  interest,  it  can  be  recovered  upon  this  count 

Buli^  conirh. — When  the  time  for  the  performance  of 
the  original  contract  has  expired,  and  the  parties  by  their 
conduct  agree  to  a  longer  time,  all  the  terms  applicable  to 
the  original  agreement  are  engrafted  upon  the  new  agree- 
ment, as  far  as  they  are  compatible  therewith.  In  Har^ 
rison  v.  Wright,  it  was  held,  that  the  party  was  not  con- 
fined to  the  amount  of  the  penalty,  but  might  recover 
damages  beyond  that  amount,  for  the  general  breach 
of  the  agreement.  That,  however,  is  quite  inapplicable 
to  the  present  case,  which  rather  resembles  the  cases  of 
liquidated  damages,  where  the  party  is  confined  to  the 
amount  of  damages  by  which  he  has  agreed  to  be  bound. 
Here  the  plaintiff  was  under  no  necessity  of  providing  his 
money  before  the  abstracts  were  furnished  and  the  title 
made  out.    The  agreement  did  not  require  him  to  do  so. 

The  parties  having  expressed  what  damages  and  charges 
the  defendant  was  to  pay,  in  case  he  did  not  perform  his 
agreement  within  the  time,  no  additional  damages  can  be 
recovered.  Where  the  parties  have  stipulated  to  pay  par- 
ticular damages^  it  is  surely  not  competent  to  the  plaintiff 
to  say  that  the  law  would  have  allowed  him  more  if  there 
had  been  no  such  stipulation.  Suppose  that  more  than 
the  law  would  allow  had  been  stipulated  for,  as  in  the  case 
of  an  agreement  not  only  to  pay  for  the  charges  of  inves- 

(a)  15  East,  223. 
R  n2 
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Exch,  of  Pleas,  tigating  the  title  and  to  pay  interest,  but  also  to  indemni- 
^     fy  against  loss  by  selling  out  of  the  funds,  it  would  be 
swEETLAND    no  auswet  to  say,  that  the  law  would  only  have  allowed 
Smith.        damages  for  the  two  first.     There  is  no  reason  why  the 
agreement  should  be  departed  from  in  one  case  more  than 
in  the  other.     Supposing  then,  that,  in  the  present  case, 
less  is  given  than  the  law  would  have  given  to  the  plaintiff, 
the  defendant  has  a  right  to  say  that  the  matter  is  pro- 
vided for  by  the  express  stipulation  of  the  bargain. 

In  Grimman  v.  Legg€{a)^  Bayley^  J.,  said,"  where  there 
is  an  express  contract  between  the  parties,  none  can  be 
implied.  The  plaintiff  therefore,  having  destroyed  his 
right  to  recover  the  rent  according  to  the  contract,  has  de- 
stroyed it  altogether."  And  that  learned  Judge  then  cited 
Cook  V.  Jennings  (6),  in  which  it  was  held,  that,  "  where 
a  party  by  agreement  engaged  to  pay  freight  on  arrival  at 
a  specified  port,  and  the  ship  never  arrived  at  that  port, 
but  landed  her  cargo  at  an  intermediate  pointy  and  it  was 
accepted  by  the  freighter,  the  plaintiff  was  not  entitled  to 
recover  a  proportionable  part  of  the  freight  for  such  part 
of  the  voyage  as  the  ship  performed,  because,  where  there 
is  an  express  contract,  the  law  will  not  imply  one." 

It  has  been  said  on  the  other  side,  that  there  is  only 
one  contract  in  this  case;  but,  in  reality,  the  present  case 
resembles  the  case  of  a  tenant  holding  over  after  the 
expiration  of  the  tenancy  specified  in  an  agreement  or 
lease,  who  continues  to  bold  on  the  terms  of  the  original 
agreement  or  lease  as  far  as  they  are  compatible  with 
the  nature  of  such  new  holding.  Here,  if  all  the  terms 
of  the  original  agreement,  applicable  to  the  new  bargain, 
which  related  to  the  extension  of  the  time,  were  held  to  be 
imported  into  the  new  agreement,  there  would  be  in  such 
new  agreement  the  stipulation  as  to  the  damages  to  be  re- 
covered, which  are  for  costs  and  charges  only;  and,  under 

(a)  8  B.  &  C.  324.  (6)  7  T.  R  381. 
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such  new  agreement,  general  damages  cannot  be  recovered;  ^'^\^^^^' 
and,  if  they  could  be  recovered  by  hiw,  they  cannot  be  re- 
covered without  committing  a  fraud  on  such  new  agree- 
ment. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Bayley,B. — Thb  was  an  action  on  two  agreements,  and 
there  was  a  verdict  for  the  plaintiff,  damages,  172L  15«.  8d. 
Upon  the  first  agreement  no  question  arose.  Upon  the 
second  agreement,  which  was  set  out  in  the  second  count, 
leave  was  reserved  to  move  to  reduce  the  verdict  by  104/., 
an  amount  claimed  for  interest.  The  parties  stood  in  the 
situation  of  intended  mortgagor  and  intended  mortgagee. 
The  important  stipulation  in  the  second  agreement  appli- 
cable to  this  case  was,  that,  "  within  one  week  from  the 
date  of  the  agreement,  the  defendant  should  make  and 
deliver  to  the  plaintiff,  or  his  solicitor,  a  complete  abstract 
or  abstracts  of  the  title  of  the  defendant  to  the  said  free- 
hold and  copyhold  hereditaments  and  premises,  a  nd  pro- 
duce to  the  solicitor  of  the  plaintiff,  at  some  co.ivenient 
place  in  the  city  of  London,  the  title-deeds  necessary  to 
verify  the  said  abstract  or  abstracts  for  comparison  there- 
with, and  deduce  and  shew  a  good  marketable  title  to  the 
fee-simple  and  copyhold-fee  thereof  respectively,  within 
one  month  after  the  delivery  of  such  abstract  or  ab- 
stracts." And  then  there  was  this  stipulation,  that,  if 
the  defendant  should  not  within  a  week  deliver  such  ab- 
stract, and  produce  the  title-deeds,  and,  within  a  month 
after  the  delivery  of  the  abstract,  deduce  a  marketable 
title,  then  an  option  is  given  to  the  plaintiff  to  consider 
the  agreement  void,  notwithstanding  any  rule  that  time 
could  not  be  made  the  essence  of  a  contract.  Then  fol- 
lows a  provision  with  respect  to  damages:  ''that  the  de- 
fendant shall  forthwith  pay  to  the  plaintiff  all  costs  and 
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^^\XkF^^^'  charges  incurred  by  him  in  investigating  the  title  to  the 
y^^^^Ji^^     premises,  and  of  any  deed  or  other  instrument  which  may 

SwEETLAND  havc  bccn  prepared  in  consequence  of  the  said  agreement. 
Smith.  i^  ^he  same  shall  have  been  prepared  at  the  desire  of  the 
defendant  or  his  solicitor. **  When  parties  are  about  to 
enter  into  an  agreement  for  a  subsequent  mortgage,  they 
are  at  liberty  to  prescribe  such  terms,  with  a  view  to  events, 
as  they  shall  think  fit ;  they  may  extend  or  limit  the  particu- 
lar instances  and  extent  to  which  damages  shall  be  given ; 
and  I  think  that  the  words  *'all  costs  and  charges  incurred 
by  him  in  investigating  the  title,"  mean  only  what  are  in- 
curred in  so  doing,  and  that  it  is  impossible  to  say  that 
those  words  are  sufficiently  extensive  to  cover  the  interest 
of  money  lying  by  during  the  time  the  parties  were  in 
treaty.  In  what  situation  was  the  plaintiff?  His  money 
was  lying  at  his  bankers,  and  )ie  might  have  made  a  bar- 
gain, that,  unless  the  agreement  was  carried  into  effect, 
then  the  loss  of  interest  should  be  paid  and  borne  by  the 
other  party.  He  might  have  made  a  bargain  of  that  descrip- 
tion ;  but  if  an  express  bargain  is  made,  and  the  language 
is  such  that  it  is  not  sufficiently  comprehensive  to  include 
the  interest,  he  is  not  entitled  to  recover  that  interest  in 
the  event  of  the  mortgagor  choosing  to  rescind  the  con- 
tract. Let  us  see  whether  the  language  is  sufficiently 
large  to  cover  interest.  It  is,  *Mo  pay  to  the  said  plaintiff 
all  costs  and  charges  incurred  by  him  in  investigating  the 
title;'*  it  is  totally  silent  as  to  interest  on  the  mortgage 
money  lying  by  during  the  interval ;  therefore^  it  seems 
to  me»  if  that  had  been  the  state  of  things  ultimately,  it  is 
impossible  to  come  to  the  conclusion  that  interest  was 
payable. 

The  parties  continued  in  treaty  for  four  or  five  months. 
Does  that  make  any  substantial  difference?  It  seems 
to  us,  and  we  have  talked  with  the  other  Judges,  that  it 
does  not  make  any  substantial  difference.  The  plaintiff 
was  at  liberty  to  have  made  a  stipulation  that  interest 
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should  be  paid;  he  does  not,  but  he  goes  on  with  the  ^*^.^^^*^' 
contract  on  the  same  terms.  It  was  perfectly  competent  to 
the  plaintiff  to  have  said,  ''I  will  go  on  with  the  contract 
if  you  will  agree  to  pay  interest  on  the  money  which  is 
lying  idle."  Nothing  whatever  is  said ;  and  as  nothing  was 
said,  it  seems  to  us  that  it  was  left  to  the  original  contract, 
that  is,  to  pay  all  costs  and  charges  incurred  in  investigat- 
ing the  title.  That  is  the  extent  to  which  the  defendant 
b  liable  by  the  specific  contract.  Therefore,  we  are  of 
opinion,  that  interest  was  improperly  allowed,  and  that  the 
present  rule  for  striking  that  out  of  the  damages  assessed 
ought  to  be  made  absolute. 

Rule  absolute. 


Lucas  v.  Jenner^  Executrix. 

Assumpsit. — Pleas,  the  general  issue  and  plene  ad-  aq  executrix 
tninisiravit.    Justice  obtained  a  rule  for  judgment  as  in  S^^^^u*^®  ^^ 
case  of  a  nonsuit.  p^*^  adminis- 

travit,  and  after- 
wards moved  for 

Mansel,  who  shewed  cause,  said  he  was  willing  to  give  {Ji^^ra^olr- 
a  peremptory  undertaking  to  try  the  issue  joined  upon  the   ^^h^^^^""^ 
first  plea,  but  applied  to  be  at  liberty  to  withdraw  his  re-  rule  upon  a  pe- 
plication  to  the  second  plea,  and  take  judgment  of  (MseU  uS^gZ^ait 

plaiotiff  to  with* 

Justice  objected  to  this,  but,  caJon  to'uL ' 

•econd  plea,  and 
take  judgment 

Baylbt,  B.,  thought  the  proposition  reasonable ;  and   ^asseuquando, 
the  rule  was  discharged  upon  a  peremptory  undertaking 
to  try  the  first  issue,  the  defendant  being  at  liberty  to  take 
out  a  summons  to  withdraw  his  replication    to   the    se- 
cond plea,  and  take  judgment  of  cusets  quando. 

Rule  accordingly. 


Sic 
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Exck.  of  PfeaSf 
1833. 


Pearce  v.  Vincent. 


X>Y  order  of  his    Honor  the  Master  of  the  Rolls,  the 


Richard  Pearce,  being,  at  the  date  of  his  will,  hereafter 


A  testator  de- 
Vised  ills  refl.1 

estates  to  J,  for  foUowing  case  was  sent  for  the  opinion  of  this  Court* 

life,  and,  after 
his  decease,  de- 
vised all  his  es-    gtated,  and  at  the  time  of  his  decease,  seised  in  fee  of  cer- 

tate,  as  well  real        ^  .         i  •  i» 

as  personal,  and  tain  freehold  and  copyhold  estates  in  the  counties  of 
thereof,  "to  such  Hertford  Bind  Leicester,  and  at  Westminster  dXid  Rushden, 
t^iox^llext  '^  ^^^  county  of  Northampton,  by  will,  bearing  date  the 
80th  day  of  March,  1813,  duly  executed  and  attested. 


after  devising  certain  estates  to  be  sold  for  the  pajrment  of 
certain  debts  and  legacies,  and  bequeathing  an  annuity 


tionsofthename 
oi  Pearce,  being 
a  male,"  as  A, 
should  by  deed 
or  win  give,  de- 
vise or  bequeath,   ^Q  be  pai^  out  of  his  freehold  and  copyhold  estates  not 

or  nominate  or  *  . 

appoint;  and,  in  thereinbefore  devised,  gave,  devised,  and  bequeathed 
appdntment,\he  ^is  manors  of  Flamstead  and  St,  Agnells,  in  the  county 
the^slwltl^I^s  ^^  Hertford,  and  manor  of  Stanwici,  in  the  county  of 
and  premises  "to  Northampton,  with  the  appurtenances,  and  also  all  and 
testator's  reia-  cvery  his  lauds,  real  estates,  and  hereditaments,  both 
ofp.arre!  b^hJg  ^eehold  and  copyhold,  situate  and  being  in  the  se- 
a  male,  as  ^.       veral  Counties  of  Hertford,  Leicester,  and  Northampton 

should  approve 

of  or  adopt,"  <*if  (cxcept  the  cstatcs  before  devised  to  be  sold,  and  the  ad- 
ing*at° the  death"  ^^wson  of  the  church  or  rectory  of  Husbands  Bosworth, 

of  A.,  his  heirs, 
executors,  admi- 
nistrators, and 
assignSfforever." 
And,  in  cotte  A. 
ahould  not  have 

adopted  any  such  male  relationi  or  in  case  he  should  have  made  such  adoption  and  there  should 
not  be  any  such  male  relation  living  at  the  time  of  the  decease  of  A.,  then  the  testator  devised  the 
aaid  estates  and  premises  "  unto  the  next  and  nearest  of  kin  of  him  the  said  testator,  of  the  name  of 
Pearce,  being  a  wtale,  or  the  elder  of  such  male  relations,  in  ease  there  should  be  wtore  than  one  of 
equal  degree  living  at  his  the  stud  testator* s  decease,  his  heirs,  executors,  adwdnistrtUors,  or  assigns, 
for  ever,**  The  testator  then  gave  all  h!s  plate,  books,  pictures,  household  goods,  &c.  to  his  exe- 
cutors, **  in  trust  to  permit  and  suflTer  A.  to  have,  use,  and  enjoy  the  tame  during  his  life,  and, 
after  his  decease,  then  in  trust  for  the  persons  who  should  succeed  to  or  inherit  his  the  said  testator's 
real  estates  under  and  by  virtue  of  that  his  will.**  A,,  the  tenant  for  life,  died  without  issue,  with- 
out having  executed  the  power  of  adoption  of  a  relation  of  the  testator's,  according  to  the  will. 
The  next  or  nearest  relation,  or  nearest  of  kin,  of  the  testator,  living  at  his  decease,  were — first.  A., 
the  tenant  for  life — secondly,  B.,  the  plaintiflT—- and,  thirdly,  C,  the  plaintiff's  brother.  The  tes- 
tator had  a  brother,  of  the  name  of  Zachary,  who,  if  living,  or  his  ion,  if  he  had  died  leaving  issue 
male,  would  have  been  the  testator's  next  and  nearest  relation,  and  nearest  of  kin,  of  the  name  of 
Pearce;  but  it  appeared  that  he  bad  gone  to  sea,  and  had  not  been  heard  of  for  many  years: — 
Held,  that,  under  these  circumstances,  if  Zachary,  the  testator's  brother,  died  without  iisne,  in  the 
lifetime  of  the  testator,  if.  took  under  the  ultimate  linoitation,  contained  in  the  testator's  will,  an  es- 
tate in  fee  simple  in  the  testator's  real  estates,  and  an  absolute  interest  in  his  personalty. 


and  the  presentation  thereto),  or  elsewhere  the  same  might 
be  situated,  unto  his  said  cousin,  Thomas  Pearce,  and  his 
a88igns,ybr  and  during  the  term  of  his  life  ;  and  the  said 
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testator  gave,  devised,  and  bequeathed  all  his  said  manors,  ^*^\Xo^^^^' 
and  his  advowson  of  the  parish  church  or  rectory  of  Hus- 
bands Bosworth  aforesaid,  with  its  appurtenances,  and  all 
his  lands  and  hereditaments  situate  in  the  counties  of 
Hertford,  Leicester,  Northampton,  and  elsewhere,  with 
their  appurtenances,  and  all  his  stocks,  funds,  and  securi- 
ties for  money,  and  all  and  singular  other  his  real  and 
personal  estate  (save  and  except  as  thereinafter,  or  by  any 
codicil  to  be  added  to  his  said  will,  was  specifically  be- 
queathed or  mentioned),  and  also  all  his,  the  said  testa- 
tor's, copyhold  lands  and  hereditaments,  situate  in  the  said 
several  counties,  or  wheresoever  else  the  same  might  be 
situate,  except  the  estates  before  devised  to  be  sold,  sub- 
ject nevertheless  to  the  life  estate  thereinbefore  given  to 
his  said  cousin,  Thomas  Pearce,  of  and  in  the  said  manors 
and  manorial  rights,  lands,  hereditaments,  freehold  and 
copyhold  estates,  and  to  the  payment  of  the  annuity  there- 
in mentioned,  to  the  uses,  upon  the  trusts,  and  for  the 
intents  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  conditions,  declarations,  and  agree- 
ments thereinafter  mentioned,  expressed,  and  declared, 
and  thereinafter  stated ;  and,  in  case  such  person  as  there- 
inafter was  mentioned,  as  his  the  said  testator* s  said  cousin, 
Thomas  Pearce,  should  approve  of  or  adopt,  should  be 
under  the  age  of  twenty-one  years  at  the  decease  of  his 
said  cousin  Thomas  Pearce,  the  said  testator  gave  an  an- 
nual sum  of  ^00/.,  to  be  applied  for  and  towards  the  main- 
tenance and  education  of  any  person  being  a  male  relation 
of  him  the  said  testator,  of  the  name  of  Pearce,  whom  the 
said  Thomas  Pearce  should  approve  of  and  adopt,  and 
should  signify  the  same  in  writing,  under  his  hand,  which 
he  the  said  testator  did  thereby  authorize  and  direct  him 
the  said  Thomas  Pearce  to  do,  as  soon  after  his  the  said 
testator's  decease  as  he  could  conveniently,  from  the  time 
of  his  said  cousin  Thomas  Pearce  s  decease,  until  such 
person  should  have  attained  the  age  of  twenty-one  years; 
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Etch,  of  PUas,  and  from  and  after  the  decease  of  his  the  said  testator's 
^  said  cousin  Thomas  Pearce,  the  said  testator  demised  all 
Pearce  and  singular  the  said  premises,  as  well  his  real  estate  as 
Vincent,  personal,  as  all  accumulations  thereof,  to  such  of  his  the 
said  testator's  relations  of  the  name  of  Pearce,  being  a 
male,  as  his  cousin,  the  said  Thomas  Pearce,  should,  by 
any  deed  or  writing,  signed  by  him  in  the  presence  of  two 
subscribing  witnesses,  or  by  his  last  will  and  testament  in 
writing,  by  him  to  be  executed  in  the  presence  of  three  or 
more  credible  witnesses,  give,  devise,  or  bequeath,  or  no- 
minate or  appoint  the  same  to;  and,  in  default  of  any  such 
gift,  devise,  bequest,  or  nomination  or  appointment,  by  his 
the  said  testator's  said  cousin  Thomas  Pearce,  to  or  in 
favour  of  any  such  male  relation  of  him  the  said  testator, 
of  the  name  of  Pearce,  as  aforesaid,  then  the  said  testator 
devised  the  said  estates  and  premises  to  such  of  his  the  said 
testator's  relations  of  the  name  of  Pearce,  being  a  male, 
as  the  said  Thomas  Pearce  should  approve  of  or  adopt, 
for  the  purposes  of  education  as  aforesaid,  if  he  should  be 
living  at  the  time  of  the  decease  of  his  the  said  testator's 
said  cousin  Thomas  Pearce,  and  his  heirs,  executors,  ad« 
ministrators,  and  assigns  for  ever ;  and,  in  case  his  the 
said  testator's  cousin  Thomas  Pearce  should  not  have  ap- 
proved of  or  adopted  any  such  male  relation  of  him  the  said 
testator  as  aforesaid,  or  in  case  he  should  have  made  such 
approval  or  adoption  of  any  such  male  relation  of  his  (the 
said  testator's),  and  there  should  not  be  any  such  male  re- 
lation  living  at  the  time  of  the  decease  of  his  said  cousin 
Thomas  Pearce,  then  the  said  testator  devised  the  said 
estates  and  premises  unto  the  next  and  nearest  relation  or 
nearest  of  kin  of  him  the  said  testator  of  the  name  of 
Pearce,  being  a  male,  or  the  elder  of  such  male  relations, 
in  case  there  should  be  more  than  one  of  equal  degree 
who  should  be  living  at  his  the  said  testator's  decease, 
his  heirs,  executors,  administrators,  or  assigns  for  ever, 
(being  the  clause  to  which  the  questions  referred).  And  as 
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to  the  said  testator's  advowson  or  rectory  of  Husbands  ^«*-  **/ ^^"' 
Bosworth  aforesaid*  the  said  testator  gave  the  first  and 
next  presentation  to  the  same  rectory «  which  should  hap* 
pen  upon  his  deceasei  unto  certain  persons  therein  men- 
tioned in  succession;  and,  in  case  none  of  them  should 
choose  to  present  tbemselvesj  or  declare  their  intention 
of  so  doing  by  the  time  allowed  them,  as  therein  men- 
tioned, or  should  refuse  the  same,  such  refusal  to  be  de- 
clared as  therein  mentionedi  then  the  said  testator  directed 
that  the  presentation  to  his  said  rectory  or  living  of  Hus^ 
bands  Bosworth  should  at  all  times  go  and  belong  to  his 
said  cousin  Thomas  Pearce^  (whenever  the  said  rectory 
should  become  vacant),  to  present  to  at  all  limes  during 
the  life  of  him  the  said  Thomas  Pearce.  And  the  said 
testator  gave  all  his  plate,  books  and  pictures,  household 
goods,  beds,  bedding,  linen,  and  household  ftirniture,  at 
Husbands  Bosworth  and  Stanwick,  in  the  said  will  men- 
tioned, or  elsewhere,  to  his  executors,  in  trust  to  permit 
and  suffer  his  said  cousin  Thomas  Pearce,  to  have,  use, 
and  enjoy  the  same  during  his  life ;  and,  qfter  his  decease, 
then  in  trust  for  the  persons  who  should  succeed  to  or  in-- 
herit  his  the  said  testators  real  estates,  under  and  by  vir- 
tue qf  that  his  will;  and  the  said  testator  declared  his 
mind  and  will  to  be,  and  he  did  thereby  order  and  direct 
his  said  cousin  ThonMS  Pearce  to  pay  and  apply  so  much 
of  the  rents  and  profits  of  his  said  estates  so  given,  de- 
vised, and  bequeathed  by  him  the  said  testator  to  him  for 
his  life  as  aforesaid,  not  exceeding  the  annual  sum  of  SOO/., 
as  he  in  his  judgment  and  discretion  should  think  proper, 
for  and  towards  the  maintenance  and  education  of  such 
person,  being  a  male  relation  of  him  the  said  testator,  of 
the  name  of  Pearce,  whom  his  said  cousin  should  approve 
of  and  adopt,  in  manner  aforesaid,  in  case  such  male  re- 
lation should,  at  the  time  of  his  adoption  by  his  the  said 
testator's  said  cousin,  be  a  minor  under  age,  until  such 
person  should  have  attained  his  age  of  twenty-one  years, 
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Exch.  of  PUas,  and  lay  out  and  invest  the  residue  of  the  said  annual  sum 
1833 

of  200/.  (not  expended  in  such  maintenance  and  education) 

at  interest,  to  accumulate,  in  the  name  of  his  the  said  tes- 
tator's said  cousin  Thomas  Pearce,  in  some  of  the  public 
funds,  or  upon  government  or  real  securities,  during  the 
minority  of  such  male  relation  of  the  name  of  Pearce i  and 
the  said  testator  declared  and  directed,  that  his  *said 
cousin  Thomas  Pearce,  his  executors  and  administrators, 
should  stand  seised  of  such  accumulations,  in  trust  for  the 
benefit  of  such  male  relations  of  the  name  of  Pearce,  and 
the  same,  with  the  dividends  and  interest,  should  be  as- 
signed to  him  at  such  times,  and  in  such  proportions,  after 
he  should  have  attained  his  age  of  twenty-one  years,  as 
his  the  said  testator's  said  cousin  Thomas  Pearce,  his  exe- 
cutors or  administrators,  should  think  most  to  his  advan- 
tage; and,  in  case  of  his  death  before  attaining  twenty- 
one  years  of  age,  then  tit  trust /or  the  benefit  of  such  male 
relation  of  the  said  testator  of  the  name  of  Pearce,  as 
should,  upon  the  decease  of  his  the  said  testators  said 
cousin,  become  entitled  to  his  the  said  testator's  estates, 
by  virtue  of  that  his  will;  and,  in  case  such  male  relation 
of  him  the  said  testator,  of  the  name  of  Pearce,  so  ap- 
proved of  and  adopted  by  his  said  cousin  Thomas  Pearce 
as  aforesaid,  should>  in  the  lifetime  of  his  said  cousin,  attain 
twenty-one  years  of  age,  then  the  said  testator  willed  and 
directed  his  said  cousin  Thomas  Pearce,  during  his  life,  to 
pay  and  allow  out  of  the  rents  and  profits  of  the  estates 
so  devised  to  him  for  his  life,  as  aforesaid,  unto  such  male 
relation,  from  the  time  of  his  attaining  twenty-one  years 
of  age,  the  whole  of  the  said  annual  sum  of  200/. ;  pro- 
vided also,  and  the  said  testator  declared,  that  it  should 
be  lawful  for,  and  he  did  thereby  authorize  and  empower, 
his  said  cousin  Thomas  Pearce  to  demise  or  lease  all  or 
any  part  of  his  said  manors,  farms,  lands,  and  tenements, 
for  any  term  or  number  of  years  not  exceeding  seven  years, 
to  take  effect  in  possession,  and  at  the  best  and  most  im- 
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proved  annual  rent,  presently  payable,  and  without  taking  -B***-  ^^^^* 
any  fine  or  premium,  as  therein  mentioned* 

The  said  Richard  Pearce,  the  testator,  departed  this 
life  on  the  «3rd  day  of  January,  1814,  without  leaving  any 
issue,  and  without  having  revoked  or  altered  his  said  will. 
Thomas  Pearce,  the  said  tenant  for  life  named  in  the  will 
of  the  said  Richard  Pearce,  died  without  issue>  and  never 
did  in  any  manner  execute  the  power  of  adoption  or  se- 
lection of  a  relation  of  the  said  testator  under  or  according 
to  the  said  will. 

The  next  or  nearest  relations,  or  nearest  of  kin,  of  the 
said  testator  Richard  Pearce,  living  at  his  decease,  of  the 
name  of  Pearce,  being  males,  were  his  three  first  cousins; 
first,  the  said  Thomas  Pearce,  the  tenant  for  life,  who  was 
the  son  of  Robert  Pearce,  deceased,  who  was  the  uncle  of 
the  said  Richard  Pearce,  the  testator;  secondly,  Richard 
Pearce,  the  plaintiff  in  this  suit,  who  was  the  son  of  the  said 
testator's  uncle  William  Pearce/  and,  thirdly,  William 
Pearce,  the  brother  of  the  said  plaintiff;  and  the  aforesaid 
three  cousins  were,  at  the  time  of  the  decease  of  the  said 
Richard  Pearce,  the  testator,  of  the  respective  ages  fol- 
lowing, viz.  the  said  Thomas  Pearce,  sixty-seven  years, 
the  said  Richard  Pearce,  the  plaintiff,  sixty-six  years, 
and  his  brother,  the  said  William  Pearce,  fifty-nine 
years.  It  appeared,  also,  from  a  pedigree  annexed  to 
the  case,  that  the  testator  had  a  brother  of  the  name  of 
Zachary,  who  had  gone  to  sea,  and  had  not  been  heard 
of  for  many  years.  The  questions  for  the  opinion  of  the 
Court  were — 

First. — Whether,  under  the  circumstances  stated,  Tho* 
mas  Pearce  took  any  and  what  estate  under  the  ultimate 
limitation  contained  in  the  will  of  the  testator? 

Secondly. — Whether  the  plaintiff,  Richard  Pearce,  took 
any  and  what  estate  under  the  ultimate  limitation  in  the 
will? 
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^'^833^'*^""'  -Ro^er*  for  the  plaintiff.— The  questions  in  this  case 
resolve  themselves,  in  point  of  fact,  into  one,  whether, 
under  this  devise,  by  possibility,  Thomas  Pearce,  the  te- 
nant for  life,  could  take  under  the  will  an  estate  in  fee? 
Every  provision  contained  in  it  excludes  him  from  taking 
more  than  a  life  estate*  In  default  of  appointment  the 
devise  is  to  the  next  of  kin.  The  limitations,  in  debult 
of  appointment,  are  to  parties  who  should  be  entitled 
after  him.  In  the  next  clause,  lower  down,  there  are 
passages  which  give  this  construction  complete  confirma- 
tion. The  testator  gives  the  right  to  present  to  the  ad- 
vowson  ,in  default  of  the  other  persons  mentioned  exer- 
cising their  prior  rights  to  his  cousin  Thomas  Pearee,  to 
present  to  at  all  times  during  the  life  of  Hm  the  said 
Thomas  Pearee.  And  the  testator  bequeaths  his  plate, 
books,  and  pictures,  household  goods,  &c,  at  Husbands 
Bosworth  and  Stanwick,  to  his  executors,  in  trust  to  per* 
mit  and  suffer  his  said  cousin^  Thomas  Pearce,  to  have  and 
enjoy  the  same  during  his  life;  and  qfter  his  decease,  then 
in  trust  ybr  the  person  who  should  succeed  to  or  inherit  his 
the  testator's  real  estates  by  virtue  of  that  his  toilL  This 
clearly  shews  that  the  testator  intended  that  the  person 
nearest  of  kin  of  his  name,  not  being  Thomas  Pearee^  the 
tenant  for  life,  should  be  the  person  in  whom  the  estates 
should  vest  on  the  death  of  Thomas  Pearce,  or  that  the  re- 
version, subject  to  T%omas  Pearce*s  estate,  should  vest  in  the 
next  of  kin.  In  the  case  of  Bird  v«  Wood  {a),  certain  stock 
was  devised  to  trustees,  upon  trust  to  pay  the  interest  and 
dividends  thereof  unto  the  testatrix's  daughter  Mary, 
during  her  life,  and,  after  the  death  of  her  daughter,  to 
transfer  the  stock  and  pay  the  interest  to  such  person  as 
her  daughter  should  appoint,  and,  in  default  of  appoint- 
ment, upon  trust  to  transfer  the  stock  and  pay  the  interest 
unto  the  testatrix's  own  next  of  kin,  according  to  the  statute 

(a)  2  Sim.  &  Stu.  400. 
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of  distributions,  to  be  considered  as  a  vested  interest  from  t^eh.  o/PUoi, 

1833 
the  time  of  the  testatrix's  death.     The  testatrix's  daughter 

died  without  ever  having  had  a  childi  and  without  having 
executed  the  power  of  appointment ;  and  Sir  John  Leach, 
then  Vice-Chancellor,  held  '^  that  the  persons  who,  at  the 
testatrix's  death,  would  have  been  her  next  of  kin,  if  her 
daughter  had  been  then  dead  without  children,  were  plainly 
intended  there.*'  And  said,  **  the  daughter  could  not  be 
such  next  of  kin ;  for  the  persons  intended  were  to  take 
at  her  death ;  and  the  persons  intended  must  have  been 
living  at  the  death  of  the  testatrix,  for  their  interests  were 
then  to  be  vested."  The  difficulty  in  these  cases  generally 
has  been,  at  what  period  you  are  to  ascertain  who  is  the 
person  to  take — whether  the  persons  living  at  the  testator's 
death,  or  at  the  death  of  the  tenant  for  life  ?  It  has  been  held 
to  be  the  former.  The  Master  of  the  Rolls  says,  in  the  case 
before  cited,  ^'  The  persons  intended  must  have  been  liv- 
ing at  the  death  of  the  testatrix,  for  their  interests  were 
then  to  be  vested.*'  So  that,  according  to  that  decision, 
the  gift  to  the  next  and  nearest  of  kin  excludes  the  tenant 
for  life,  that  is,  Thomas  Pearce.  But  again,  the  testator 
saying,  next  and  nearest  of  kin,  must  mean  next  and 
nearest  to,  Thomas  Pearce.  The  term  is  used  relatively; 
common  sense  says  this  is  the  proper  construction.  The 
general  rule  of  construction  is  laid  down  in  the  case  of 
Leigh  V.  Leigh  (a).  There  Mr.  Justice  Lawrence  says^ 
speaking  of  the  construction  of  the  will,  '*  That  depends 
on  whether  the  plaintiff  comes  within  the  meaning  of 
the  words,  as  they  have  been  used  by  the  testator ;  and 
though  it  be  true,  that^  if  that  meaning  be  ascertained, 
no  reasoning  from  supposed  cases  can  induce  the  Court 
to  put  a  different  construction  upon  the  will,  but  can 
only  lead  to  a  conclusion  that  the  testator  did  not  see 
all  the  consequences  of  the  disposition  he  may  have  made, 

(a)  16  Ves.  103. 
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^'^\^^/^^'  yet,  in  endeavouring  to  ascertain  the  meaning  of  the  testa- 

N ^ ^     tor,  the  absurdities,  improbabilities,  and  inconsistencies, 

Pearce,  which  may  arise  out  of  cases  falling  within  one  construc- 
ViNCENT.  tion  or  another,  have  constantly  been  attended  to,  with 
a  view  of  ascertaining  such  meaning/*  Applying  that 
doctrine  to  the  present  case,  there  would  be  the  extreme 
absurdity  of  making  a  tenant  for  life,  with  a  special  power 
of  appointing  to  a  person  to  take  after  him,  take  an  estate 
in  fee,  quite  inconsistent  with  the  power  given.  It  is  ob* 
vious  that  the  testator  never  intended  that  Thomas  Pearce 
was  to  take  more  than  an  estate  for  life.  Then  there  is 
the  gift  of  the  personal  estate  to  such  person  as  should  be 
entitled  to  the  estate  by  this  will  at  Thomas's  decease. 
Doe  V.  Turner  {a),  shews  that  the  Court  will  supply  a 
word  in  a  will  to  give  a  grammatical  construction  to  it,  and 
to  carry  the  intention  of  the  testator  into  effect.  There 
the  Court  supplied  the  words  *Ho  him,"  in  order  to  give 
the  testator's  nephew  a  fee.  If  it  is  said,  that  the  words, 
'^  next  of  kin,**  must  include  Thomas  Pearce^  then  the 
Court  will  introduce  the  words  "  except  Thomas  Pearce,'* 
in  order  to  effectuate  the  intention  of  the  testator. 

Preston,  conird. — The  Courts  will  never  supply  words 
except  from  necessity.  If  Thomas  Pearce  had  left  a  son 
and  heir,  and  had  become  insane,  so  as  not  to  be  capable 
of  making  an  appointment,  is  there  any  thing  to  shew  that 
the  testator  intended  that  that  son  should  not  take?  [Bajf- 
ley,  B. — Migh  the  not  have  taken  as  next  of  kin  ?]  The  only 
case  in  favour  of  the  plaintiff  is  Bird  v.  Wood.  In  that  case 
there  is  an  important  clause  in  the  will  which  has  not  been 
quoted,  ** except  only  as  to  any  child  that  might  be  after- 
wards bom  of  her  daughter."  That  necessarily  excluded 
the  daughter,  because,  if  it  bad  not  been  there,  then 
the  child,  if  she  had  any,  would  have  been  included. 

(a)  2  Dow.  &  Ry.  398. 
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"That  is  the  only  ground,  consistently  with  the  authorities,  ^^*'*-^'*'^'"» 
upon  which  that  decision  can  be  supported.  There  is  v^-^^^-^ 
nothing  here  shewing  an  intention  to  exclude  the  family  of  Pkarcb 
Thomas  Pearce,  if  there  had  been  any.  He  is  not  to  be  Vincent. 
simply  tenant  for  life,  but  to  have  power  to  appoint.  There 
is  no  authority  which  will  exclude  the  words  from  having 
their  general  meaning;  and,  if  they  have  their  general 
meaning,  then  the  plaintiff  must  fail.  Thomas  Pearce 
was  to  have  the  right  to  alter  the  destination  of  the  pro- 
perty, but  he  has  not  thought  right  to  exercise  it.  In 
Holloway  v.  Holloway  (a),  the  testator,  by  a  codicil,  gave 
to  trustees  the  sum  of  5000/.,  in  trust  to  put  the  same  out 
at  interest,  and  to  pay  the  interest  to  his  daughter  Mrs. 
Hindes  during  her  Kfe,  separate  and  apart  from  her  hus- 
band. Then  came  the  following  clause :  "And  after  the 
decease  of  my  said  daughter  Hindes^  then,  upon  further 
trust,  that  the  trustees  do  pay  the  said  sum  of  5000/.  unto 
such  child  or  children  of  my  said  daughter  Hindes  as  she 
shall  leave  at  the  time  of  her  decease,  in  such  proportions 
as  she  shall  think  proper  to  give  the  same.  And,  in  case 
she  dies,  leaving  no  child,  then  as  to  1000/.,  part  of  the 
said  5000/.,  in  trust  for  the  executors,  administrators,  or 
assigns  of  my  daughter.  And  as  to  4000/.,  remainder  of 
i\\e  said  5000/.,  in  trust  for  such  person  or  persons  as  shall 
be  my  heirs-at-law."  The  testator  died,  leaving  Mrs. 
Hindes,  and  two  other  daughters,  his  next  of  kin  at  the 
time  of  his  death.  Mrs.  Hindes  died  without  issue,  and 
it  was  held  that  the  4O00/.  vested  in  Mrs.  Hindes  and  the 
two  other  daughters,  being  his  co-heiresses  at  law  and 
next  of  kin  at  the  testator's  death.  That  was  a  stronger 
case  than  the  present,  for  there  there  was  a  provision  to 
Mrs.  Hindes  during  life;  and,  therefore,  it  might  be  fairly 
said,  that  the  testator  intended  that  she  should  not  take  any 
thing  more  than  what  he  expressly  gave  lier.     So,  in  Doe 

(a)  5  Ves.  399. 
VOL.    I.  S  S 
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^'  *U— ''^"'  ^'  ^^^^^  (^)»  *^®  testator  devised  to  his  natural  ton;  and 
s*.^,^.^  in  case  of  his  marriage  with  certain  persons,  or  bis  djing 
yt.Kkcz  without  issue,  then  to  his  nephew  for  life;  and,  after  iMde- 
Vr^rrjiT.  cease  f  then  for  and  amongst  such  person  and  persouSf  his 
and  their  heirs,  &c.  as  should  appear  and  could  be  proved 
to  be  his  next  of  kin,  in  such  proportions  as  they  would^ 
by  virtue  of  the  statute  of  distributions,  have  been  entitled 
to  his  personal  estate  if  he  had  died  intestate:  and  it  was 
held,  that  the  distribution  was  to  be  amongst  diose  who 
were  the  testator's  next  of  kin  a/  the  time  of  his  death, 
though  the  nephew,  to  whom  a  prior  life  estate  was  given, 
were  one  of  them.  There  the  words  were,  '^  and  after  his 
decease.^  The  struggle  there  was  to  postpone  the  time  of 
vesting  to  the  death  of  the  son.  [Bayley,  B. — ^Tbere,die 
class  of  persons  were  to  take  who  appeared  or  could  be 
proved  to  be  his  next  of  kin.  Lord  Lyndhttrst. — ^There 
was  no  inconsistency  there.]  It  is  submitted*  that  there  is 
no  inconsistency  here.  There  is  nothing  in  the  argument 
drawn  from  the  bequest  of  the  personal  estate;  as  it  is  ob- 
vious, that,  under  this  will,  the  personal  estate  might  go 
to  other  persons.  But,  it  was  the  object  of  the  testator, 
that  the  property  should  go  to  his  heir-at-law.  The 
plaintiff  does  not  answer  that  description,  for  Thomas 
Pearce  was  the  testator*8  heir-^t-law.  It  has  been  said, 
that  it  was  intended  for  the  eldest  male  relation,  not  be- 
ing Thomas  Pearce/  but,  suppose  Thomas  Pearce  had 
died,  leaving  a  son,  would  the  Court  say  that  he  was  ex- 
cluded? Words  of  exclusion  are  never  supplied,  unless 
the  Court  is  forced  by  necessity  to  do  so.  [Lord  Lynd' 
hurst. — If  Thomas  Pearce  took  the  life  estate,  he  would,  ac- 
cording to  your  argument,  take  the  whole  interest.  What 
was  the  use  of  giving  him  the  power  of  appointing?  Wby 
incumber  him  with  these  powers,  when,  according  to  the 
argument,  he  would  be  entitled  to  the  whole  interest?]   If 

(a)  3  East,  278. 
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ever  there  was  a  case  for  the  exclasion  of  the  person  tak-  sxeh.  of  Pfens 
ing  the  Hfe  estate,  it  was  the  case  of  Doe  v.  Maxey  (a).  ,  ^^^' 
That  was  a  very  strong  case  against  its  being  held  that  the 
gift  of  a  life  estate  will  exclude  the  tenant  for  life  from 
taking  the  fee.  [Bayley^  B.— I  think  the  question  there 
waS|  whether  a  remainder  continued  contingent  until  a  par- 
ticular death,  or  whether  it  vested  before;  and  the  Court 
held  that  it  vested  at  the  death  of  the  testator.]  But,  the 
Court  could  not  have  arrived  at  that  construction,  without 
holding  that  the  gift  of  the  life  estate  was  not  sufficient  to 
exclude  him  from  taking  the  fee  ?  In  that  case,  the  testa- 
tor devised  all  his  real  estate  (except  the  estate  at  Swin- 
stead)  to  the  head  of  his  family  for  life,  and  then  to  several 
of  the  junior  branches  in  succession,  to  each  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  the 
ultimate  remainder  to  his  oum  right  heirs;  and  then  de- 
vised his  estate  at  Swinstead  to  some  of  the  junior  branches, 
but  not  to  all  of  those  to  whom  he  had  devised  the  first 
estate,  to  each  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male;  '*  and,  for  default  of  such  issue," 
devised  that  the  estate  at  Swinsteeut  should  go  to  such  per- 
son and  persons,  and  for  such  estate  and  estates,  as  should 
at  that  time,  (viz.  on  the  death  of  the  last  tenant  for  life 
without  issue  male),  and  from  time  to  time  afterwards,  be 
entitled  to  the  rest  of  his  real  estates  by  virtue  of  and  un- 
der his  will:  and  the  Court  held,  that  the  ultimate  re- 
mainder in  fee  of  the  estate  at  Swinstead  vested  by  descent 
in  the  person  who  wczs  the  testator's  heir  at  the  time  of  his 
death,  and  should  not  remain  in  contingency  under  the 
will  until  the  death  of  the  last  tenant  for  Ufe  without  issue 
male,  who  was  named  in  the  devise  of  that  estate.  So,  that 
there  is  no  rule  of  law  that  excludes  the  person  taking  the 
hfe  estate  from  taking  the  fee;  and,  unless  it  is  shewn  from 
the  context  that  the  description  applicable  to  him  applies 

(a)  12  East,  589. 
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Exch,  of  Pleas,  better  toothers,  he  is  not  excluded.  Here  Thomas  Pearce^ 
1833. 

^     answers  every  part  of  the  description  substantially  and  li- 

Pearce       terally.    The  plaintiff  does  not  answer  the  description,  ex- 

viNCENT.      cept  by  a  forced  construction,  and  without  bringing  in 

words  to  assist  him.     [Lord  LyndhursL — There  was  a 

Zachary  who  was  a  brother  of  the  testator's.     A  son  of 

his  might  have  appeared.]     That  might  account  for  the 

terms  of  this  will.     There  is  less  reason  for  excluding 

Thomas  Pearce  now  it   is   ascertained  that  there  is  no 

descendant  from  Zachary. 

Rogers^  in  reply.  [Lord  LyndhursL — Where  is  the 
inconsistency,  if  you  suppose  that  the  testator  thought  that 
Zachary  was  alive,  or  had  left  sons?]  Thomas  Pearce  had 
a  power  of  excluding  Zachary.  [Bayley,  B. — But  sup- 
pose he  did  not,  then  Zachary  would  have  taken;  he  would 
have  been  nearer.  It  would  then  be,  I  give  my  estate  to 
Thomas  Pearce  for  life,  with  a  power  of  appointment, 
and,  in  default  of  appointment,  to  Zachary,  if  living,  with 
remainder  to  his  descendants,  remainder  to  Thomas,  re- 
mainder to  Richard.  Supposing  that  Thomas  did  not  tidce 
a  fee,  there  would  be  this  diflSculty,  that  if  Thomas  bad 
married  and  had  a  son, — he  might  have  been  bom  after 
the  death  of  the  testator,  and  then  the  son  could  not  have 
taken.  Suppose  Tliomas  to  have  been  living  at  the  death 
of  the  testator,  and  to  have  married  afterwards  and  had  a 
son,  at  the  death  of  Thomas  Pearce  that  son  would  have 
a  claim  to  the  estate,  if  Thomas  took  a  fee,  but  not  if  he 
took  a  life  estate.]  If  Thomas  Pearce  had  had  issue,  why 
should  he  not  exercise  the  power  in  their  favour?  [Lord 
Lyndhursi. — You  want  us  to  do  violence  to  the  words 
used  here.  You  say  there  is  contradiction  and  inconsist^ 
ency.  What  is  the  inconsistency  if  the  testator  had  Zach- 
ary in  contemplation  ?]     As  to  HoUoway  v.  HoUoway  (a), 

(rt)  5  Ves.  399. 
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which  18  said  to  bear  closely  on  this,  that  was  merely  leav-  £*ch.  of  Pieat, 
ing  the  property  to  go  as  it  would  at  law.  In  Doe  v.  Maxey, 
it  was  a  disposition  of  the  ultimate  reversion  to  the  tes- 
tator's heir-at-law ;  and  Lord  EUenborough  said^  **  Is  it  not 
the  same  as  if  it  had  been  to  his  own  right  heirs  ?" 

The  following  certificate  was  afterwards  sent: — 

This  case  has  been  argued  before  us  by  counsel ;  we 
have  considered  it,  and  are  of  opinion,  that,  under  the  cir- 
cumstance, here  stated,  if  Zachary  Pearce,  the  testator's 
brother,  died  without  issue  in  the  lifetime  of  the  testator, 
Thomas  Pearce  took,  under  the  ultimate  limitation  con- 
tained in  the  testator's  will,  an  estate*  in  fee  simple  in 
the  testator's  real  estates,  and  an  absolute  interest  in  his 

personalty. 

Lyndiiurst, 

J.  Bayley, 

J.  Vaughan, 

W.  Bolland. 


HiLDYARD  r.  Baker. 

A  WRIT  of  elegit  was  delivered  to  the  sheriff  of  Mid-  The  Coun  will 
dlesex  on  the  iJrd  of  April,  returnable  on  the  15th.   On  the  "um^LV^a  writ^^^^ 
6th  of  April  the  goods  of  the  defendant  were  seized  under  '^^"  *** »  ^**' 
the  writ.    The  sheriff  having  been  told  that  the  action  tvem«,Dotatthe 
would  probably  be  settled,  allowed  the  time  for  the  return  lhljriff;%l!hw^^ 
to  expire  without  selling  or  making  any  return.  ^  *?Ii'*riff**^ 

Tyrwhitt  now  moved,  on  behalf  of  the  sheriff,  to  alter 
the  writ^  by  making  it  returnable  on  the  last  day  of  term. 
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^'"^'iH^r^"'*  Bayley,  B,— Can  we  amend  a  writ  of  execution  by 
altering  the  time  of  the  return?  Is  there  any  instance 
where  it  has  been  done?  Here  the  writ  was  returnable 
on  the  15th,  and  you  move  on  the  30th  to  alter  the  day  of 
the  return*  At  all  events  it  could  not  be  done  without 
the  plaintiff's  consent. 

Rule  refused. 


GiLMouR  V,  King. 
At  a  meeting  of  ASSUMPSIT  Oil  the  following  Undertaking  :  — 

the  creditors  of  a  • 

[^^^"choke^of      "  Mr.  J.  B.  Gilmour,  "  London,  23rd  Oct.,  1829. 

tredltorTkiuV  "  ^'^* — '"  Consideration  of  your  having  assented  to  bc- 
tused  to  become  comc  assignee  under  a  commission  of  bankruptcy  against 
reqSed  A,  B.,  Charles  Edward  Gadderer  and  John  Charles  Edwards, 
esute"?oVe-^***  ^^  ^V  ©xpress  wish  and  to  oblige  me,  I  hereby  agree  to 
come  assignee.     {jqIj   yQu   harmless    and   indemnified    against  all  costs, 

A.  B.  stated  ''  ,  .  . 

that  he  would     charges,  and  expenses  to  which  you  may  become  liable  in 

incur  no  liabili-  /».     .  «  •  t  o*      o 

lies;  baton  the  consequcncc  ofbcmg  such  assignee.     I  am.  Sir,  &c. 

engagement  of  a  fy^  JJ^  King.** 

the  sohcitor  to  ° 

the  commission 

to  indemnify  At  the  trial  before  Bolland,  B.,  at  the  London  Sittings 

him  against  the    ,  m  t  •  11  •  /•  i_ 

consequences  lu  Hilary  Term  last,  it  appeared  that,  at  a  meeting  of  the 
xo^i^meZ^  creditors  of  Gadderer  and  Edwards,  under  a  fiat  of  bank- 
signee:— /ffW,    ruptcv  asainst  them,  no  creditor  would  consent  to  become 

that  this  en-  "^     -^      ®  ' 

gagement  was  assignee.  The  plaintifi^,  who  was  present,  was  applied  to 
not  1  ega  ^^  ^|^^  creditors  to  become  the  assignee,  but  he  said  that  be 

would  incur  no  liability  or  risk  of  loss.  Upon  the  defen- 
dant, who  was  the  attorney  to  the  commission,  giving  him 
the  above-stated  indemnity,  the  plaintiff  consented  to  be- 
come assignee.  He  was  accordingly  appointed;  and  the 
present  action  was  brought  to  recover  the  amount  of  costs, 
charges,  and  expenses,  to  which  the  plaintiff  had  becoine 
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liable  in  consequence  of  having  become  such  assignee.    It  Hxck  of  Pkat, 

was  objected,  that  the  agreement  was  void,  it  being  against  *   . 

the  policy  of  the  law  that  the  solicitor  to  the  commission  Gilmuuk 

should  give  such  indemnity  to  the  assignee.    A  verdict  i^^^^^ 
having  passed  for  the  plaintiff,  under  the  direction  of  the 
learned  Judge, 

HutchinMOH  obtained  a  rule  to  enter  a  nonsuit ;  against 
which  cause  was  now  shewn  by — 

John  fFilliams  and  Hoggins. — In  the  present  case  there 
was  no  pretence  for  saying  that  the  agreement  was  illegal 
or  fraudulent.  The  affairs  were  in  confusion,  and  would 
have  gone  to  ruin.  All  the  creditors  refused  to  act  as 
assignees.  The  plaintiff  did  not  obtrude  himself;  on  the 
contrary,  it  was  at  the  request  both  of  the  creditors  and  of 
the  bankrupt  that  he  was  induced  to  consent  to  become  the 
assignee.  There  is  no  authority  for  saying  that  it  is  illegal, 
that  the  solicitor  to  the  commission  should  indemnify  the 
assignee.  In  Ex  parte  Steele  (a),  Lord  Eldon  held,  that 
the  solicitor  choosing  himself  assignee  was  no  ground 
for  superseding  the  commission.  Ex  parte  Wilson  (i), 
18  a  widely  different  case.  It  was  there  held  a  contempt 
for  a  petitioning  creditor  to  strike  a  docket  at  the  instance 
of  a  solicitor  who  undertakes  to  prove  the  act  of  bank- 
ruptcy, and  to  guarantee  the  petitioning  creditor  against 
aoy  expenses  he  might  be  put  to  by  issuing  the  commis* 
sion.  In  that  case,  the  proceedings  were  to  be  instituted 
in  consequence  of  the  guarantee  of  the  solicitor;  in  the 
present  case,  the  commission  had  issued.  The  contract 
here  was  for  the  benefit  of  the  creditors ;  it  was  entered 
into  at  a  public  meeting,  and  the  creditors  were  aware  of, 
and  assented  to,  the  arrangement. 


(fl)  16  Ve«.  166.  (6)  Buck,  306. 


Digitized  by 


Google 


614  CA^ES  IN  THE  £3kCHEQUER, 

Ejcch.  of  Pleas,  Huichinson,  in  support  of  the  rule. — The  contract  in 
^  question  is  bad,  as  being  against  the  policy  of  the  law. 
GiLMouR  There  is  nothing  in  the  circumstances  of  the  case  to  take 
Kino.  it  out  of  the  general  rule.  Where  the  assignee  has  re- 
ceived a  guarantee,  he  ceases  to  be  the  controlling  party. 
The  real  control  and  management  is  vested  in  the  soli- 
citor who  has  given  the  indemnity.  In  Ex  pcarte  Bad- 
cock  (e),  the  Lord  Chancellor  (Lord  iTijndhurst)  said, 
'*  There  is  another  part  of  this  case  to  which  I  feel  bound 
to  allude.  I  am  of  opinion  that  an  assignee  is  not  entitled 
to  act  as  solicitor  to  the  commission;  it  is  part  of  the  as- 
signee's duty  to  direct  and  control  the  proceedings  of  the 
solicitor;  and  if  the  offices  be  held  by  the  same  individual, 
that  check  must  necessarily  be  lost.  I  think  in  reason, 
and  upon  principle,  that  the  same  person  should  not  be 
permitted  to  fill  two  offices,  one  of  which  is  in  its  nature 
responsible  to  the  other.*'  It  can  be  of  no  consequence  as 
to  the  illegality  of  such  an  agreement,  whether  it  be  before 
or  after  the  issuing  of  the  commission,  though  it  may  be 
of  importance  to  the  question  whether  the  party  has, 
or  has  not,  been  guilty  of  a  contempt  of  the  Great  Seal* 
[Bayley^  B. — You  do  not  say  that  it  would  have  been 
illegal  to  take  an  indemnity  from  the  other  creditors,  but 
that  the  solicitor  must  not  give  it  In  Ex  parte  Wilson,  the 
assignee  was  not  a  stranger.  It  was  a  case  where  he  was 
binding  himself  to  be  the  petitioning  creditor,  on  an  in- 
demnity from  the  solicitor,  whose  interest  it  was  to  take  out 
the  commission.  I  do  not  see  why  the  assignee  should 
not  do  his  duty  because  he  is  indemnified  by  the  solicitor 
against  loss.  The  Lord  Chancellor  may,  in  the  exercise 
of  his  discretion,  restrain  the  solicitor  from  becoming 
the  assignee.  If  he  do  not  restrain  him,  is  it  illegal  in 
him  to  become  assignee?]  It  is  submitted  that  it  would  be 
illegal,  because  it  is  against  the  general  policy  of  the  law 

(c)  Montague  &  M'Arthur,  243. 
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that  the  solicitor,  who  is  so  greatly  iDterested,  should  also  £*ch,  ofPteasi 
fill  the  character  of  the  assignee,  who  ought  to  exercise  a 
controlUng  power  over  the  conduct  of  the  solicitor  to  the 
commbsion^  In  Murray  v.  Reeves  {a)^  an  agreement  that 
a  creditor  of  an  insolvent  debtor  should  withdraw  his  op-^- 
position  to  the  discharge  of  the  msolvent,  and  should  be 
appointed  the  assignee  of  the  estate,  and  receive  100/. 
out  of  it,  was  held  to  be  against  public  policy;  because  all 
the  creditors  and  the  public  at  large  have  an  interest  that 
the  case  of  an  insolvent  should  be  duly  sifted;  and  a  bar- 
gam,  which  had  for  its  object  the  Mrithdrawing  the  in-p 
solvent  from  being  so  sifted,  was  therefore  illegal  and  void. 
Here,  ^t  is  clearly  for  the  interest  of  the  creditors  that 
the  assignee  should  exercise  a  control  oVer  the  solicitor  to 
the  commission ;  and  an  agreement  which,  in  effect,  takes 
away  such  control,  must  be  against  the  policy  of  the  bank* 
rupt  law,  and  therefore  illegal  and  void, 

Bayley,  B.~I  am  of  opinion,  that  this  bargain,  which 
has  been  entered  into  by  Mr.  King,  is  not  illegal.  Cfilmour, 
was  a  stranger  to  the  estate ;  he  was  asked  by  the  creditors 
to  come  forward,  and  there  was  no  room  for  supposing  that 
he  would  not  do  his  duty.  ^  He  is  asked  to  underta,ke  the 
office  of  assignee,  no  creditor  being  willing  to  accept  it* 
It  was  necessary  that  somebody  should  be  assignee.  Was 
it  to  be  expected  that  a  stranger  should  voluntarily  tak^ 
upon  himself  the  risks  and  liabilities  of  this  office,  from 
which  he  could  not  honestly  derive  any  benefit  ?  Accord* 
ingly,  he  says  publicly  that  he  will  be  liable  for  no  loss* 
On  the  indemnity  given  by  the  defendant,  however,  he 
consents  to  become  the  assignee  of  the  bankrupt's  es- 
tate. It  is  objected,  that  the  person  giving  the  indem- 
nity is  the  solicitor  to  the  commission ;  and  it  is  said  to  be 
contrary  to  his  duty  as  solicitor  to  the  commission  to  in*^ 

(a)  8  B.  &  C.  421 ;  2  Man.  &  Ryl  423. 
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li^fhUuh,  hr-'U  d4«i  fioC  appear  to  ae  t&at  thegaft- 
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assignee  to  the  commission ;  but  there  is  a  public  meeting  s*dk.  of  Pktu^ 
at  which  the  plaintiff  was  applied  to  by  the  creditors  to  ^^^' 
become  the  assignee ;  he  tells  them  that  he  will  not  sub- 
ject himself  to  any  liability  of  loss ;  out  of  this  naturally 
flows  the  transaction  of  giving  the  guarantee ;  which,  under 
the  circumstances  of  the  present  casoi  is  not  in  my  opinion 
illegal. 

GuRMEY^  B.— I  think  that  the  circumstances  which 
passed  at  the  meeting  direst  the  agreement  to  indem* 
niiy  of  any  fraudulent  character. 

Rule  accordingly. 


Hill  9*  Maule. 

On  a  motion  for  a  distringas  by  Petcrsdorf^  it  appeared  The  aflidmTit  to 
from  the  affidavit  that  the  copy  of  the  writ  of  summons  I^^J^t 
had  been  left  on  the  second  instead  of  the  last  time  of  »?«f  ^^at^cppy 

II •  of  the  wnt  of 

Calung.  suinmont  was 

left  at  the  latt 
time  of  calling. 

Price  and  Godson  made  the  same  motion  in  other 
cases  on  similar  affidavits. 

The  Court  expressed  an  opinion  that  the  copy  must  be 
left  at  the  last  time  of  calling ;  but  said,  that,  as  it  was  a 
point  on  which  it  was  desirable  that  the  decisions  in  all 
the  Courts  should  be  uniform,  they  would  consult  the 
other  Judges. 

On  a  subsequent  day,  Lord  Lyndhursi,  C.  B.,  said, 
that  they  had  conferred  with  the  Judges  of  the  other 
Courte,  and  that  all  the  other  Judges  were  of  opinion  that 
the  copy  must  be  left  at  the  last  time  of  calling. 

The  rules  were  refused. 
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CitSES   IN    THE    EXCUEQUERy 


Exch,  of  Pleas, 
1833. 


A  plea  which 
professes  to  joS' 
tify  sevenl  as- 
taulu  and  false 
iroprisonments 
laid  in  separate 
counts,  must 
shew  distinct 
occasions  upon 
which  the  de- 
fendant  was 
justified  in  com- 
mitting each 
particular  tres- 
pass. 


M'CuRDAY  V.  Driscoll  and  Others. 

Trespass  for  assault  and  battery.  The  declaration 
contained  several  counts,  complaining  of  several  assaults, 
batteries,  and  imprisonments. 

The  defendants  pleaded  several  special  pleas,  each  go- 
ing to  the  whole  declaration.  Each  special  plea  confessed 
all  the  trespasses  laid  in  the  several  counts,  and  assumed 
to  justify  them  under  process  of  the  Palace  Court;  and 
the  plea  on  which  the  question  arose  alleged,  that  the 
plaintiff  at  the  time  when,  &c.,  forcibly  resisted  and 
opposed  the  execution  of  the  process ;  wherefore  the  de- 
fendants, in  order  to  arrest  the  plaintiff,  and  to  overcome 
his  forcible  resistance  and  opposition,  and  because  they 
could  not  otherwise  arrest  him,  nor  overcome  his  resistance 
and  opposition,  committed  the  several  trespasses  in  the 
declaration  mentioned. 

Special  demurrer  assigning,  among  other  causes,  that 
the  plaintiff  having  alleged  several  causes  of  action,  the 
defendants,  though  assuming  to  answer  all,  had  answered 
but  one  only;  and  that  the  defendants  bad,  in  effect, 
alleged  (he  distinct  causes  of  action  laid  by  the  plaintiffs  to 
be  one  and  the  same  cause. 


Platt^  in  support  of  the  demurrer,  was  stopped  by  the 
Court,  who  called  on — 

Byles  to  support  the  pleas. — It  is  conceded,  that  if  a 
plea  assume  to  answer  the  whole  declaration,  and  in  fact 
answer  but  part,  it  is  bad  in  substance.  So,  if  it  allege 
causes  of  action  laid  in  the  declaration  as  several  and  dis- 
tinct to  be  one  and  the  same,  it  is  bad  on  special  de- 
murrer; because  it  imposes  on  the  plaintiff  this  alterna- 
tive, either  to  take  issue  on  an  immaterial  point,  or  else 
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to  abandon  some  cause  of  action  (a),  althongb  this  mode  of  S*^-  ^  ^^^^ 
pleading  is,  in  order  to  avoid  prolixity  and  expense,  very 
common.  But  the  plea  here  confesses  distinct  trespasses, 
and  then  alleges  one  continuing  cause,  adequate  to  the  jus- 
tification of  them  all.  It  alleges  the  plaintiff's  resistance  and 
opposition  to  the  execution  of  process,  ^\nc\x\sprimd facie  a 
continuing  cause.  It  then  alleges  that  such  opposition  made 
the  several  trespasses  necessary,  which  it  could  not  have 
done  unless  it  had  been  a  continuing  resistance,  and  in  du- 
ration co-extensive  with  the  series  of  trespasses.  Besides, 
the  Court  will  supply  the  words  for  which  the  &c.  is  a  sub- 
stitute. Those  words  being  supplied,  the  plea  will  allege, 
that,  at  the  time  when  each  of  the  trespasses  is  respec- 
tively alleged  to  have  been  committed,  the  plaintiff  forcibly 
resisted  and  opposed.  That  is  an  allegation  that  each 
trespass  had  for  its  cause  a  corresponding  opposition  to 
the  execution  of  process.  And  this  construction  of  the 
plea  does  not  make  the  plea  double;  for  though  it  so  con- 
tains different  answers  to  different  parts  of  the  declaration 
respectively,  the  whole  plea  amounts  but  to  one  answer  to 
the  whole  declaration.  If  it  be  said  that  the  continuance 
of  the  cause  is  only  alleged  by  way  of  argument  and  ne- 
cessary inference,  and  not  positively  averred  as  it  ought  to 
have  been,  the  answer  is,  that  argumentativeness  must  be 
assigned  for  cause  of  special  demurrer,  Petehet  v.  Wool- 
ston{b),  and  this  demurrer,  though  special,  does  not  assign 
argumentativeness  for  cause. 

Lord  Lyndhurst,  C.  B. — It  does  not  appear  that  there 
was  more  than  one  cause  for  all  these  trespasses. 

Baylby,  B. — There  are  six  assaults  and  four  imprison- 

(a)  See    Aitkenhead  v.  BUidet,         (6)  Aleyn,  48;  Com.  Dig.  Plea- 
6  Taunt.    198;   Freeman,   367;      der,  E.  3. 
2  Chilly,  291;  I  Chilly  on  Plead. 
472. 
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CASES  IN  THE  BXCHIQOCR| 


Exek.  of  Pleat, 
1833. 

M'CURDAT 

r. 
Driicol. 


ments  laid  in  the  declaration.  The  party  justifying  is 
bound  to  cover  die  whole.  I  see  no  reason  which  you 
give  for  assaulting  him  six  times.  You  profess  to  justify 
four  imprisonments.  You  should  have  shewn  that  cir« 
cumstances  existed  by  which  you  had  a  right  (o  imprison 
him,  whereupon  you  imprisoned  him  once;  and  then,  that 
such  and  such  circumstances  occurred,  whereby  you  had  a 
right  to  imprison  him  again,  wherefore  you  imprisoned  him 
on  the  second  occasion;  and  so  throughout.  But  here  you 
do  not  shew  any  different  occasions. 


The  rest  of  the  Court  concurred. 


Judgment  for  the  plaintiff*. 


Where  the  as- 
•igneet  of  a 
bankrupt  pro- 
ceed with  an 
action  brought 
by  the  bank- 
rupt, they  ronat 
give  tecurity  for 
all  the  costs. 
An  application 
for  tecurity  for 
costs  in  such  a 
case,  held  not 
too  late,  al- 
though not 
made  until  the 
end  of  EaeUr 
Term,  the  Jlat 
having  issued  in 
November,  and 
the  plaintiff  hav- 
ing, before 
Easter  Term, 
given  notice  of 
trial  for  the  sit- 
tings after  that 
term. 


Mason  p.  Polhill. 

J/HIS  was  an  action  brought  in  Easier  Term,  1632,  for 
pirating  an  opera.  The  cause  stood  for  trial  at  the  sittings 
after  Trinity  Term;  but,  in  consequence  of  some  negotia- 
tions for  a  settlement,  the  case  stood  over. 

The  plaintiff*  became  bankrupt  in  November,  and  the 
assignees,  against  his  wish,  went  on  with  the  proceedings, 
and,  previous  to  this  term,  gave  notice  of  trial  for  the  sit- 
tings after  this  term. 

Rylandt  on  the  4th  of  May,  obtained  a  rule  umi,  calling 
upon  the  assignees  to  give  security  for  costs;  against 
which  cause  was  now  shewn  by — 

Chilton.— The  fiat  was  granted  in  tJotember^  and  the 
application  is  too  late.  The  assignees  gave  notice  of  trial 
before  the  end  of  the  term.     At  all  events,  the  assignees 


Digitized  by 


Google 


BA8TER  TKRM,  3  WILL.  IV.  6St 

oQgbt  not  to  be  called  upon  to  give  security  for  costs  in-  &»*•  ^  i'^Mt, 
curred  before  they  bad  any  tbing  to  do  with  the  action. 

Batlet,  B. — They  are  to  receire  the  benefit  of  all  the 
proceedings,  and  must,  therefore,  find  security  for  all  the 
costs.  With  respect  to  the  lapse  of  time,  this  is  not  like  a 
case  of  irregularity.  It  is  a  matter  of  right  that  those  who 
are  to  benefit  by  the  proceedings  should  be  liable  for  the 
costs. 

Rule  absolute. 


Brooke  and  Another  t.  Coleman. 

X  HE  defendant  in  this  case  had  obtained  a  Judge^s  order  in  an  affidavit 

for  delivering  up  the  bail-bond  to  be  cancelled  on  enter-  ^  a^promiMory 

ing  a  common  appearance,  unless  this  Court  should  other-  "o^e  or  wu  of 

wise  order,  on  the  ground  of  a  defect  in  the  affidavit  to  amount  for 

1-   ij  A     I-   •!  which  the  In* 

nola  to  bail.  stmmentis 

The  affidavit  stated,  that  the  defendant  was  "justly  J^^^fied!"*' "^ 
and  truly  indebted  to  the  plaintiffs,  as  assignees  of  A.  J3.,  a 
bankrupt,  in  5R  9«.,  upon  and  by  virtue  of  a  certain  bill 
of  exchange,  drawn  by  the  said  bankrupt  antecedently  to 
the  fiai  of  bankruptcy  issued  against  him,  upon  and  ac« 
cepted  by  the  said  defendant,  payable  two  months  after 
date,  and  now  remaining  due  and  unpaid.**  The  ground 
of  the  application  to  the  learned  Judge  who  made  the  order 
was,  that  the  affidavit  was  insufficient,  for  not  stating  the 
amount  for  which  the  bill  was  drawn,  or  the  date,  or  to 
whom  it  was  made  payable. 

Erie  obtained  a  rule  to  shew  cause  why  the  learned 
Judge's  order  should  not  be  set  aside.    He  cited  Hanley 
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^ch.  of  Pleas,  V.  Morgan  {a),  and  Letcis  v.  Gompertz  (6),  in  which  the 

s*...^^,^^     objections  as  to  the  amount  not  being  stated,  if  valid^ 

Brooki:       would  have  been  decisive;  and  he  contended,  that  there  was 

CoLEMAt).      no  authority  for  saying  that  it  is  necessary  to  state  the  date. 

Kelly  shewed  cause.— The  amount  must  be  stated.  The 
party  is  only  liable  to  arrest  for  the  principal,  and  not  for 
the  interest,  unless  it  is  made  expressly  payable  on  the 
face  of  the  bill.  [Bayley,  B. — Interest  does  not  begin  to 
run  until  the  bill  is  dishonoured;  from  that  time  it  bears 
interest,  which  may  be  recovered  as  damages.  But  if  the 
interest  is  specified  on  the  face  of  the  bill,  it  carries  interest 
from  the  date.]  Juiies  may  give  interest  even  where  the  in- 
terest is  not  specified,  but  they  are  not  bound  to  do  so. 
If  they  do,  it  is  by  way  of  damages,  and  they  are  some- 
times told  by  learned  Judges  that  they  are  not  bound  to  al- 
low it.  [Bolland^  B.— In  Du  Belloix  v.  Lord  Waterpark{c)^ 
'  the  jury,  under  the  circumstances  of  the  case,  refused  to 
give  interest,  and  the  Court  of  Kings  Bench  thought  that 
they  were  right.] 

Erle^  contr&f  relied  on  Lamb  v.  Edwards  (rf),  Brad- 
shaw  V.  Saddington  (e),  Lamb  v.  Newcomb  (/),  Warmsky 
v.  Maceyig)^  and  said,  that  in  these  and  many  other  cases 
this  objection  might  have  been  made,  if  it  had  been  sup- 
posed that  there  was  any  validity  in  it. 

Bayley,  B.— We  will  confer  with  the  other  Judges.  It 
certainly  has  been  a  considerable  time  before  this  objection 
has  been  taken,  though  it  might  often  have  arisen.  If, 
however,  the  other  Courts  have  lately  been  in  the  habit  of 
fleciding  that  it  is  necessary  that  the  amount  should  be 

(a)  2C.&J.331.  (e)  7  East,  94. 

(h)  2  C.  &  J.  362.  (/)  2  B.  &  B.  343;  6  J.  B. 

(c)  1  Dowl.  &  Ry.  16.  Moo.  14. 

(rf)  5J.B.M00.  14;  2B.  &B.  (^)  6  J.  B.  Moo.52;  2  B.  &  B. 

343.  338. 
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stated,  it  is  desirable  that  all  the  Courts  should  be  uniform 
in  their  decisions  on  the  point.  If  interest  is  only  reco- 
verable as  damageSfit  is  not  a  part  of  the  debt;  the  averment 
that  the  defendant  is  indebted  may,  perhaps,  be  thought 
to  amount  to  an  averment  that  he  is  indebted  for  prin* 
cipaL 


6^3 


Rxeh,  of  Pleat, 
1833. 


On  a  subsequent  day — 

Bayley,  B.,  said — We  have  applied  to  the  Judges  of 
the  other  Courts  on  the  subject  of  this  motion ;  and  we  find 
that  their  opinion  is,  that,  in  an  affidavit  to  hold  to  bail  on 
a  promissory  note  or  a  bill  of  exchange,  it  is  necessary  to 
state  the  amount.  The  present  rule,  therefore,  must  be 
discharged. 

Rule  discharged. 


Lechmere,  Bart,  and  Others  9.  Flbtchbii. 
The  first  count  of  the  declaration  stated,  that  the  de-  A  promise  in 

wntinffi  signed 

fendant  and  one  Thomas  FuUjames,  heretofore  and  more  by  the  party 
than  six  years  before  the  commencement  of  this  suit,  to  uierei^,  to  pay 
wit,  &c.,  were  indebted  to  the  plaintiffs  in  a  large  sum  of  y^^proporHtmof 

*  °      ^     ^         ajomt  debt  more 

money,  to  wit,  2501.,  for  work  and  labour,  commission,  than  dx  years 
money  lent,  &c.  &c. ;  and  that  the  defendant  and  Full--  dent^compii-' 

anoe  with  the 
provisions  of  the 
9  Geo.  4,  c.  14,  s.  1,  to  take  the  case  out  of  the  statute  of  Hroitations,  thouSh  no  amount  is 
specified  in  the  promise;  and  a  plaintiff  suing  on  such  promise  is  not  confined  to  nominal  damages, 
but  may  recover  the  whole  of  such  proportion  upon  proving  the  amount  by  extrinsic  evidence, 

A,  and  B.  were  Jointly  indebted  to  C;  after  more  than  six  years  bad  elapted  since  the  debt  accrued, 
J.  promised  in  writing  signed  by  him  to  pay  his  proportion  when  applied  to.  Afterwards,  C.  sued 
yf.  and  B,  jointly,  in  indebiiatus  attumptiif  on  the  original  joint  cause  of  action.  B.  pleaded  the 
general  issue,  and  A,  pleaded  the  general  issue  and  the  statute  of  limitations.  A  verdict  passed 
against  B,  on  the  general  issue,  and  for  A,  upon  the  general  issue  and  upon  the  issue  on  the  statute 
of  liroitations,  and  judgment  was  entered  for  C.  against  jB.,  and  for  A,  against  C.  C  afterwards 
brought  a  fresh  action  against  A,f  and  declared  specially  on  the  new  promise  to  pay  his  propor- 
tion : — Held,  that  neither  the  recovery  against  B,,  nor  the  verdict  and  judgment  for  A.,  were  any 
answer  to  the  action  against  A.  on  the  new  promise. 

Payment  of  money  into  Court  on  a  special  count  framed  on  such  new  promise  to  pay  the  defen- 
dant'! proportion,  and  averring  the  amount  of  such  proportion  under  a  videliai,  does  not  admit, 
or  preclude  the  defendant  from  disputing,  the  amount  of  such  proportion. 
VOL.  1.  T    T 
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Exch.  of  Pleas,  James  promised  to  pay  the  plaintiffs  on  request;  the  count 
^  '  ^  then  proceeded  as  follows : — And  whereas  before  and  at 
Lechmkrr  the  time  of  the  making  of  the  promise  of  the  defendants 
Fletcuer  hereinafter  next  mentioned,  six  years  from  the  making  of 
the  said  promise  of  the  said  defendant  and  Thomas  FuU- 
James  to  pay  the  said  monies  to  the  plaintifiB^  and  from 
the  time  the  causes  of  action  of  the  plaintiffs  in  respect  of 
the  said  monies  accrued,  had  elapsed,  and  the  right  of 
action  of  the  plaintiff's  against  the  defendant  and  Thomas 
Fulljames  for  the  recovery  of  the  said  monies  had,  by 
reason  of  such  lapse  of  time,  but  not  otherwise,  become 
barred,  by  virtue  of  the  statute  in  such  case  made  and 
provided;  and  at  the  time  of  the  making  of  the  defend- 
ant's promise  next  mentioned,  the  said  several  monies  had 
not,  nor  had  either  of  them  or  any  part  thereof,  been  in 
any  manner  paid  or  satisfied  to  the  plaintiffs  or  either  of 
them,  and  they  were  justly  entitled  to  receive  the  same 
monies,  to  wit,  in  the  county  aforesaid.  And  thereupon, 
after  the  said  lapse  of  six  years,  and  within  six  years  next 
before  the  commencement  of  this  suit,  to  wit,  &c.,  the 
defendant,  in  consideration  of  the  premises,  by  a  certain 
memorandum  in  writing  then  and  there  signed  by  him, 
promised  the  said  plaintiffs  to  pay  them,  at  any  time,  his, 
the  defendant's,  proportion  of  the  said  monies,  in  case  the 
plaintiffs  would  apply,  and  on  their  applying  to  him  for 
the  same ;  and  the  plaintiffs  aver,  that  the  defendant  s 
proportion  of  the  said  monies  so  unpaid  amounted  to  a 
certain  sum,  to  wit,  a  moiety  of  the  said  monies;  and  that 
they,  the  said  plaintiff's,  afterwards,  to  wit,  &c.,  applied 
to  the  defendant  for,  and  required  him  to  pay  to  them, 
such  his,  the  defendant's,  proportion  of  the  said  monies. 

The  second  count  stated  the  defendant  and  Fulljames 
to  be  indebted,  as  in  the  ffret  count,  and  then  proceeded 
as  follows:— And  whereas  the  said  several  last-mentioned 
monies  being  unpaid  and  unsatisfied,  the  defendant  after- 
wards and  within  six  years  next  before  the  commencement 
of  this  suit,  to  wit,  &c.,  in  consideration  of  the  premises 
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respectively,  and  that  the  plaintiflTs  would  apply  to  him  for  Kxeh,  o/puoms 
bis  proportion  of  the  last-mentioned  monies,  then  and 
there  promised  to  pay  his,  the  defendant's,  proportion  of 
the  last-mentioned  several  monies  respectively  to  the  plain- 
tiffs^  on  such  application  being  made;  and  the  plaintiffs- 
aver,  that  the  defendant's  proportion  of  the  last-men- 
tioned several  monies  was  and  is  a  moiety  thereof;  and 
that  they  afterwards,  to  wit,  on  &c.,  applied  to  him  for 
payment  thereof,  to  wit,  in  the  county  aforesaid. 

The  third  count  was  the  common  indebitatus  count. 
Pleas — non  assumpsit  to  the  whole  declaration,  and  the 
statute  of  limitations  to  the  third  count;  and  10^.  was  paid 
into  Court  on  the  special  counts. 

At  the  trial  before  Parker  J.,  at  the  last  Spring  assizes 
for  the  county  of  Gloucester,  it  appeared  that  the  de- 
fendant and  Fulljames,  more  than  six  years  before  the 
writing  of  the  letter  hereinafter  mentioned,  were  indebted 
to  the  plaintiffs  in  the  sum  of  250/.  In  1830,  the  plaintiffs 
wrote  to  the  defendant  claiming  that  sum ;  and  in  April, 
1831,  the  defendant  wrote  a  letter  to  the  plaintiffs,  in 
which  he  said  that  Fulljames  had  managed  the  cash  con- 
cerns of  the  inclosure  (out  of  which  the  transaction  arose), 
and  added,  **  I  will  at  any  time  pay  my  proportion  of  the 
debt  due  on  application  for  the  same."  Evidence  of  the 
amount  of  the  plaintiff's  proportion  was  given. 

It  was  insisted,  on  behalf  of  the  defendant,  that  there 
was  no  evidence  to  take  the  original  cause  of  action  out  of 
the  statute  of  limitations,  and  that,  at  all  events,  the 
amount  not  being  specified  in  the  letter  of  the  defendant, 
nominal  damages  only  could  be  recovered,  and  that  such 
damages  would  be  covered  by  the  payment  into  Court. 

The  defendant  also  put  in  an  examined  copy  of  a  re- 
cord of  an  action  brought  by  the  plaintiffs  against  Fletcher 
and  Fulljames,  in  which  they  had  declared  in  indelntotus 
assumpsit  upon  the  original  cause  of  action,  and  in  which 
Fletcher  had  pleaded  non  assumpsit  and  the  statute  of  li- 
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Ezeh.  of  Pleat,  mitationSy  and  FtUljames  had  pleaded  the  general  issue, 
and  in  which  a  verdict  had  passed  for  the  plaintiffs  against 
Futtjames,  and  against  the  plaintiffs  for  Fletcher,  on  both 
the  issues  joined  with  him ;  and  upon  which  verdict  judg- 
ment had  been  entered  up  as  follows:  '*  Therefore,  it 
is  considered  that  the  said  plaintiffs  recover  agunst  the 
said  defendant  Thomas  FuUjames,  the  said  damages,  so  as 
aforesaid  assessed  by  the  said  jury,  and  also  78/.  \0s.  ad- 
judged by  the  said  Court  to  the  said  plaintiffs  at  their  re- 
quest, which  damages  amount  in  the  whole  to  the  sum  of 
S81/.  \0s.\  and  the  said  defendant  Thamai  Ful^amesva 
mercy,  &c.  And  it  is  further  considered  by  the  said 
Court  here,  as  to  the  issues  within  joined  between  the  said 
plaintiffs  and  the  said  defendant  John  Fletcher^  that  the 
said  plaintiffs  take  nothing  by  their  said  bill  against  the 
said  defendant  John  Fletcher,  but  that  they  be  in  mercy, 
ice,  for  their  false  claim ;  and,  that  the  said  defendant 
John  Fletcher  go  thereof  without  day,  &c.  And,  it  is  fur- 
ther considered  by  the  said  Court  now  here,  that  the  said 
defendant  John  Fletcher  do  recover  against  the  said  plain- 
tiffs, 45/.  18#.  6d.  adjudged  by  the  same  Court  here,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, to  the  said  defendant,  John  Fletcher,  for  his  ex- 
penses and  costs  by  him,  in  his  defence  in  this  behalf 
sustained,  and  by  his  assent  adjudged"  (a). 

The  defendant  insisted  that  this  judgment  against  Full' 
James,  a  co-contractor,  was  a  bar  to  the  present  action 
against  Fletcher. 

A  verdict  passed  for  the  plaintiff,  under  the  direction  of 
the  learned  Judge,  with  leave  to  the  defendant  to  move  to 
enter  a  nonsuit. 

(a)  In  the  joint  action  which  framed  on  the  original  canse  of  ac- 

was  in  the  King'i  Bench,  that  Court  tion),  but  must  declare  specially  on 

were  of  opinion,  that  the  plaintiffs  the  new  promise  to  pay  the  defend- 

could  not  recover  upon  Fletcher's  ant's  Fktcher*t  proportion  when  he 

new  promise,  (the  declaration  being  should  be  applied  to. 
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Curwood  obtained  a  rule  accordingly,  against  which,  Bxck.  qf  puas, 
cause  was  now  shewn  by  ^  I83a   ^ 

Lechherb 

LudloWi  Serjt. — The  payment  of  money  into  Court  on  plbtchbr.  1 
these  special  counts  admits  the  whole  cause  of  action, 
and  the  amount  as  averred.  Where  money  is  paid  into 
Court  on  any  special  count,  in  which  there  is  a  tangible 
averment  of  a  specific  sum  being  due,  the  defendant  can- 
not afterwards  dispute  such  amount.  Cox  v.  Brain  (a). 
[Bayley,  B. — He  admits  the  contract,  and  the  breach  of 
the  contract,  but  he  disputes  the  amount,  and  asserts,  that 
no  more  than  what  has  been  paid  into  Court  is  due.  Here 
the  amount  is  laid  under  a  videlicet.  In  Stoveld  v.  Brew- 
in  (6),  the  declaration  was  on  an  agreement  to  sell  some  bark 
at  the  average  price  at  which  the  plaintiff  had  sold  or 
might  sell  the  same,  and  there  was  an  averment  that  such 
average  price  amounted  to  a  certain  sum,  which  was  laid 
under  a  videlicet  It  was  held,  that  payment  of  money 
into  Court  did  not  admit  the  average  price.  Vaughan, 
B. — In  an  action  on  a  policy  of  insurance,  by  pa)  ing^money 
into  Court  on  a  count  alleging  a  total  loss,  you  do  not  ad- 
mit a  total  loss.  Is  the  averment  of  the  amount  of  the  pro- 
portion in  this  case  so  material,  that,  if  another  was  proved 
to  be  the  true  amount,  the  plaintiff  would  have  been  non- 
suited?] There  is  no  plea  of  any  judgment  recovered,  and 
therefore  the  plaintiff  is  not  estopped,  even  if  the  judg- 
ment against  Fulljames  would  have  been  a  bar.  But  it 
can  be  no  bar,  being  a  judgment  on  a  different  question. 
The  cause  of  action  in  the  former  suit  was  different.  It 
was  a  joint  cause  of  action  for  the  whole  debt.  This  is  a 
new  cause  of  action  against  the  present  defendant,  on  his 
new  promise  to  pay  his  proportion.  There  was  a  moral 
obligation  on  him  to  pay  at  least  his  proportion.  The  sta- 
tute of  limitations  cannot  apply.  It  can  be  no  answer  to  a 
new  promise  made  within  the  six  years  on  which  the 
plaintiff  has  declared. 

(a)  3  Taunt.  95.  (6)  2  B.  &  A.  116. 
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Ejceh,  of  Pleas,  Curwood^  cofitrd.— It  is  quite  clearly  settled,  that  pay- 
^  ment  of  money  into  Court  admits  the  contract  as  laid,  and 
Lechuere  the  breach  of  such  contract,  but  not  the  amount  sought  to 
Fletcher,  be  recovered-  There  are  two  questions  in  the  case : — Firsi, 
whether  it  is  not  necessary,  under  the  9  Geo.^^  that  the 
whole  promise  should  be  in  writing;  and  secondly^  whether 
the  present  action  is  not  barred  by  the  recovery  against 
Fulljames  in  the  former  action.  First,  as  to  the  question 
on  the  9  Geo.  4.  [Bayley,  B. — Does  the  question  on  that 
act  arise  in  this  case?  Can  the  statute  of  limitations  be 
taken  advantage  of  where  it  is  not  pleaded?]  The  ques- 
tion is  the  same  as  in  Dickinson  v.  Hatfield  {a).  [Bayley,  B. 
There  the  statute  was  pleaded.]  Here,  it  appears  on  the 
declaration,  that  the  original  debt  would  be  barred  by  the 
statute;  but  they  attempt  to  take  it  out  of  the  statute,  by 
shewing  a  promise  in  writing.  The  whole  of  that  pro- 
mise should  be  in  writing.  An  acknowledgment  or  promise, 
which,  before  Lord  Tenterdens  act,  would  take  the  case 
out  of  the  statute  of  limitations  must  now  be  in  writing. 
But,  it  is  submitted,  that  the  whole  must  be  in  writing,  and 
that  it  is  not  competent  for  a  plaintiff  to  supply  any  part 
by  parol,  which  would  let  in  all  the  mischiefs  the  late  sta- 
tute was  intended  to  prevent.  Kennett  v.  Milbani  (b)  is 
an  express  authority,  that  such  a  general  acknowledgment 
of  an  unascertained  amount  is  not  sufficient,  within  the 
late  act;  and  in  Dickinson  v.  Hatfield,  the  plaintiff  was 
allowed  by  Lord  Tenterden  to  take  nominal  damages  only. 
Here,  if  the  plaintiff  is  entitled  to  recover  upon  this  pro- 
mise to  pay  an  unascertained  amount,  be  can  only  be  en- 
titled to  recover  nominal  damages,  and  these  are  covered 
by  the  lOs.  which  has  been  paid  into  Court. 

Secondly. — By  the  judgment  in  the  former  action,  the 
original  debt  is  totally  extinguished.     Higgins's  case  (c), 

(a)  2  M.  &  M.  141 ;  5  Gar.  &  P.  46. 
(6)   1  M,  &  Scott,  102;  S.  C.  8  Bing.  37.  (c)  6  Rep.  46. 
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Com.  Dig.  Action  (K).     [Bayley,  B.— The  plaintiff  has  no  EjccH,  of  pieas, 
security  at  all  against  the  present  defendant.]     The  autho-     ^  ' 

ritiesshew,  that  whether  the  debt  be  levied  or  not,  and  even 
if  there  be  a  writ  of  error  brought,  still,  until  the  judgment 
be  reversed,  it  is  a  bar  to  a  fresh  action.  [Bayley,  B. — 
This  is  not  an  action  upon  the  same,  but  upon  a  new  con- 
tract; the  defendant,  by  the  new  contract,  binds  himself 
separately,  not  jointly ;  he  binds  himself  to  pay  his  pro- 
portion only,  not  the  whole — he  varies  the  nature  of  his 
liability  under  the  new  contract.  Suppose,  that,  on  a  joint 
and  several  promissory  note,  you  sue  one  and  get  a  judg- 
ment, you  may  sue  the  other.]  That  is  an  excepted  case, 
because  the  contract  is  several  as  well  as  joint.  The  case 
of  a  joint  and  several  bond  is  put  as  an  exception  to  the 
general  rule,  at  the  end  of  Higgins'g  case.  In  the  former 
action  there  was  judgment  against  one  co-contractor  of  a 

joint  and  not  a  several  debt. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by — 
Bavley,  B. — This  was  an  action  upon  a  special  promise 
to  pay  a  debt  due  jointly  from  the  defendant  and  one  Full- 
james,  and  contracted  more  than  six  years  before  the  time 
when  the  promise,  which  is  the  foundation  of  the  present 
action,  was  made. 

The  first  count  of  the  declaration  sets  out  the  facts,  and 
then  states,  that  the  defendant,  in  consideration  of  the 
premises,  by  a  memorandum  in  writing,  then  and  there 
signed  by  him,  promised  the  plaintiffs  to  pay  them,  at  any 
time,  his,  the  said  defendant's,  proportion  of  the  said 
monies,  in  case  the  plaintiffs  would  apply,  and  on  their  ap- 
plying to  him  for  the  same.  It  is  in  consideration  of  the 
premises,  not  on  any  consideration  of  forbearance ;  pro- 
bably, because  no  such  consideration  could  have  been 
made  out  to  have  existed  in  point  of  fact.  It  was  not, 
therefore,  a  substituted  contract,  but  an  additional  new 
contract. 
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Ezch.  of  Puas,      Two  objections  were  taken  to  the  plaintiftV  right  to 

la'^J.        recover.     The  first  was  upon  the  statute  of  limitatioiis. 

Lechmlre     '^'^^  defendant  had  paid  lOs.  into  Court,  and  had  thereby 

admitted  such  a  contract  as  that  declared  on,  that  is,  a 

promise  to  pay  his  proportion  when  applied  to. 

The  objection  on  the  statute  was,  that,  according  to  the 
true  construction  of  the  9  Geo.  4,  c.  14,  s.  1,  it  is  es- 
sential that  the  acknowledgment  or  promise  in  writing,  to 
take  the  case  out  of  the  statute  of  limitations^  should  spe- 
cify the  amount;  and  that,  where  the  amount  is  not  spe- 
cified, nominal  damages  only  can  be  recovered;  and,  upon 
that  construction  of  the  statute,  the  defendant  has  paid 
10#.  into  Court,  so  as  to  cover  any  claim  for  nominal 
damages. 

The  statute  of  9  Geo.  4,  c.  14,  s.  1,  does  not,  in  terms, 
state  any  thing  as  to  the  necessity  of  specifying  the  amount, 
either  in  an  acknowledgment  or  promise;  it  says  only, that 
**  In  actions  of  debt,  or  upon  tlie  case  grounded  on  any 
simple  contract,  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  any  case  out  of  the 
operation  of  the  enactments  of  the  21  James  1,  c.  16, 
unless  such  acknowledgment  or  promise  be  made  or  con- 
tained by  or  in  some  writing,  signed  by  the  party  charge- 
able thereby." 

Mr.  Curwood  relied  on  Kenneit  v.  Milbank  (a),  as  estab- 
libhing  the  position,  that  an  acknowledgment  or  promise 
is  not  evidence  of  a  new  or  continuing  contract,  unless  it 
specify  the  amount  of  the  money  due.  The  language 
of  the  act  of  parliament  certainly  does  not  lead  to  the  con- 
clusion that  such  specification  is  necessary;  and,  upon 
looking  into  the  authorities,  we  do  not  think  that  they  mi- 
litate against  the  conclusion  to  which  we  have  arrived,  that 
a  general  promise  in  writing,  not  specifying  the  amount, 

(«)  I  M.&  Scott,  108;  S.C.  8Bingh.37. 
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but  which  can  be  made  certain  as  to  tlie  amount  by  ex*  Back,  of  PUas, 
trinsic  evidence,  is  sufficient  to  take  the  case  out  of  the  . 
operation  of  the  statute  of  limitations.  Ketmeit  ▼.  Mil* 
bank  is  relied  on  as  an  express  authority  on  the  point,  in 
favour  of  the  defendant;  but,  it  will  be  found,  that  the 
present  was  not  the  point  adjudged  upon  in  that  case.  It 
was  an  action  upon  a  promissory  notCi  and  the  statute  of 
limitations  was  pleaded.  The  plaintiff,  to  take  the  case  out 
of  the  statute,  relied  on  a  composition-deed  signed  by  the 
defendant,  which  recited,  that  the  defendant  was  indebted 
to  the  plaintiff*  and  others,  with  a  proviso  for  making  void 
the  deed,  if  all  the  creditors,  to  the  amount  of  10/.  or  up- 
wards, did  not  sign.  The  plaintiff^  did  not  execute  the 
deed.  The  deed  did  not  specify  the  plaintiff's  debt;  it 
did  not  appear  that  it  applied  to  the  debt  on  the  note. 
Now,  as  an  acknowledgment  is  only  evidence  of  a  promise, 
some  of  the  Judges  of  the  Common  Pleas  were  of  opinion, 
that  the  deed  was  not  evidence  of  any  new  promise;  the 
creditors  had  not  signed,  and  the  deed  was  void.  Others 
of  the  Judges  put  it  on  the  ground,  that  there  was  no  ac- 
knowledgment of  the  elebt,  for  which  the  plaintiff  was 
suing ;  and,  if  there  were  no  acknowledgment  of  that, 
then  there  could  be  no  fresh  promise  to  pay  that  debt. 
The  opinion  of  all  the  Judges  who  decided  that  case  was, 
that  the  deed  did  not  raise  any  promise,  or  amount  to 
an  acknowledgment  from  which  a  fresh  promise  could  be 
implied.  Kenneti  v.  Milbank  was  pressed  upon  Lord  Ten' 
ierden^  in  Dickinson  v.  Hatfield  (a),  where,  the  plaintiff, 
to  take  the  case  out  of  the  statute  of  Umitations,  produced 
a  letter  from  the  defendant,  containing  a  promise  to  pay 
the  balance  due  from  him  to  the  plaintiff.  There  was  no 
evidence  to  prove  what  the  balance  was.  Lord  Tenierden 
said,  upon  the  best  consideration  he  could  give  the  case,  the 

(a)  2  M.  &  M.  141;  6  Carr.  &  P.  46. 
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Exch,  of  Pieat,  letter  was  evidence  of  a  new  or  continuing  contract,  and  en- 
^    titled  the  plaintiff  to  a  verdict.   ''  The  act  (he  said)  does  not 
Lecumerr      require  the  amount  of  the  debt  to  be  specified.     Before  it 
Fletcher,     passed,  a  verbal  promise  to  pay  the  balance  would  have 
entitled  the  plaintiff  to  recover:  a  similar  promise  in  writ* 
ing  will  have  the  same  effect  now;  but,  there  being  no  evi- 
dence to. shew  what  the  balance  is,  there  can  only  be  no- 
minal damages.*'    The  case  of  Dickinson  v.  Hatfield ^  then, 
instead  of  being  an  authority  for  the  defendant,  is  an  au- 
thority the  other  way.     What  fell  from  Lord  Tenierden^ 
was  a  plain  intimation  of  his  opinion  on  the  constraction 
of  the  statute. 

Suppose,  a  debt  exists  of  considerable  standing,  and 
suppose  the  defendant  to  write — ''I  do  not  know  the 
amount,  as  we  have  had  no  settlement;  nothing,  however, 
has  been  paid,  but  if  you  will  ascertain  what  the  amount 
is,  I  will  pay  you."  I  think  there  is  nothing  in  the  statute 
to  prevent  evidence  being  given  to  prove  such  amount; 
and  that,  if  there  be  such  proof,  the  plaintiff  may  recover 
the  whole  amount,  and  is  not  confined  to  nominal  damages. 

The  next  point  is,  whether  this  action  is  barred  by  the 
judgment  in  the  former  action,  which  was  brought  in  the 
Court  of  King's  Bench,  by  the  present  plaintiffs  against 
Fletcher  and  FuUjames,  jointly.  I'hat  action  was  com- 
menced against  Fletcher  and  FuUjames  after  the  promise, 
which  was  the  foundation  of  the  present  action,  and  it 
charged  them  jointly  with  the  original  cause  of  action. 
FuUjames  pleaded  the  general  issue  only,  and  Fletcher 
pleaded  the  general  issue  and  the  statute  of  limitations* 
The  mode  in  which  the  verdict  is  entered  is  singular:  there 
is  a  verdict  against  Full;ames  on  the  general  issue ;  there 
is  also  a  verdict  for  the  defendant  Fletcher^  on  the  general 
issue,  and  upon  the  statute  of  limitations.  How  it  hap- 
pened that  the  verdict  was  entered  against  the  plaintiffs, 
and  for  the  defendant  Fletcher  on  the  general  issue,  does  not 
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appear.  Mr.  Cttrtroocf  pressed  upon  us,  and  brought  befor  BxcK  of  PUas, 
us  cases  to  prove,  that,  by  reason  of  this  judgment  against  ,  ^^^' 
Futtjames,  the  co-contractor  of  the  present  defendant,  the 
debt  had  passed  in  remjudieatam,  and  was  annihilated  as 
a  simple  contract  between  the  parties;  and  that,  therefore, 
Fletcher  was  no  longer  liable  to  be  sued  on  the  joint  debt« 
In  Higgins's  case,  in  debt  on  bond  by  an  executor, 
the  defendant  pleaded  a  former  recovery  in  the  Court  of 
Common  Pleas,  by  the  testator,  upon  the  same  bond, 
without  alleging  execution ;  and  the  question  was,  whether 
the  executor  was  bound  to  proceed  upon  that  judgment, 
or  was  at  liberty  to  have  a  new  action ;  and  it  was  resolved, 
that,  as  long  as  the  judgment  remained  in  force,  he  could 
not  have  a  new  action.  There,  the  original  action  by  the 
testator  was  against  the  very  defendant  whom  the  execu<p 
tor  was  suing  in  the  second  action  on  the  same  bond ;  and 
the  question  was,  whether  the  executor  had  or  had  not 
the  option  of  disregarding  the  judgment,  and  bringing  a 
new  action  upon  the  bond.  The  Court  decided  that  he 
had  not;  and  there  can  be  no  doubt  of  the  propriety  of 
that  decision,  because,  as  laid  down  in  the  first  resolution 
in  Higgin8*s  case,  ''  where  a  man  has  a  debt  on  a  bond, 
and  by  ordinary  course  of  law  has  judgment  thereon,  the 
contract  by  specialty,  which  is  of  an  inferior  nature,  is, 
by  judgment  of  law,  changed  into  a  matter  of  record,  which 
is  of  a  higher  nature.**  But,  in  that  case,  a  distinction  is 
taken  to  this  effect,  that,  where  there  is  a  joint  and  several 
bond,  and  you  sue  one  obligor,  and  have  judgment  against 
him,  that  does  not  annul  the  bond,  or  change  it  into  a  se- 
curity of  a  higher  nature,  as  against  the  other  obligor; 
but  you  may  still  sue  him.  This  distinction  is  to  be  found  at 
the  end  of  Higgins's  case,  where  it  is  said,  ''  And  as  to 
the  case  which  has  been  objected,  that  where  two  are 
bound  jointly  and  severally,  and  the  obligee  has  judgment 
against  one  of  them;  that  yet  he  may  sue  the  other,  it  was 
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Exch.  of  Pleas,  well  agreed.  For,  against  him,  the  nature  of  the  bond.b 
not  changed;  for,  notwithstanding  the  judgment,  he  may 
plead  that  it  is  not  his  deed." 

Brovm  v.  WooUon  (a),  was  the  case  of  a  tort,  which 
stands  on  a  very  different  footing  from  that  of  a  contract 
It  was  an  action  of  trover ^  in  which  the  defendant  pleaded 
judgment  recovered  against  /•  S,  for  the  same  cause  of  ac* 
tion,  and  that  the  plaintiff  had  J.  S.  in  execution  for  the 
damages;  and  the  plea  was  held  good,  for  the  cause  of  ac* 
tion  being  against  divers,  for  which  damages  uncertain 
were  recoverable,  judgment  against  one  for  damages  cer- 
tain  makes  that  certain  which  before  was  uncertain,  and 
takes  away  the  action  against  the  others.  The  damages 
in  that  case  were  originally  uncertain;  and,  where  you  have 
reduced  the  damages,  which  before  were  uncertain,  to  a 
certainty,  you  cannot  afterwards  sue  any  of  the  parties 
whom  you  were  originally  entitled  to  sue.  You  might, 
originally,  have  sued  all,  but  you  could  not  have  had  dif- 
ferent damages  against  them.  The  distinction  was  ex- 
pressly taken  between  cases  where  the  demand  is  originally 
certain,  and  where  it  is  for  arbitrary  damages  per  Pop^ 
ham  (b) — ''  If  one  have  cause  of  action  against  two,  and  ob- 
tain judgment  against  the  one,  he  shall  not  have  remedy 
against  the  other;  and  the  difference  between  this  case  and 
debt  on  an  obligation  against  two  is  this,  because,  there 
every  of  them  is  chargeable  and  liable  to  the  entire  debt ; 
and  therefore,  a  recovery  against  one  is  no  bar  as  to  the 
other  until  satisfaction."  If,  indeed,  that  were  the  case 
of  a  joint  bond,  not  a  joint  and  several  bond,  we  have  been 
referred  to  no  authority  which  goes  that  length ;  it  may  be, 
that  where  you  sue,  and  recover  a  judgment  against  one 
debtor  only,  on  a  contract  which  is  joint  and  not  several, 
that  your  right  to  sue  on  the  joint  contract  is  destroyed. 

(a)  Cro.  Jac.  73;  Yelv.  68.  (6)  Ibid. 
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That,  if  80,  would  be  so  merely  on  the  ground  of  the  diffi-  ^*<*.  rf  ^tow, 
Gulty  to  which  the  form  of  action  would  give  rise.  If,  on 
a  joint  contract,  you  have  sued  one  and  entered  judgment 
against  him,  there  might  be  an  invincible  obstacle ;  because, 
upon  a  new  action  against  another  of  the  parties  to  the  con* 
tract  the  defendant  would  have  a  right  to  plead  that  he  made 
no  promise,  except  with  the  other  defendant,  against  whom 
the  judgment  was  entered^  and  he  could  not  be  joined. 
Therefore,  though  we  have  met  with  no  case  which  es- 
tablishes the  position,  we  are  inclined  to  think,  that,  in  the 
case  of  a  joint  debt,  a  judgment  against  one  joint  con- 
tractor would  be  a  bar  to  an  action  against  another.  But, 
if  a  defendant  is  liable  separately,  as  well  as  jointly,  the 
technical  difficulty  to  which  I  have  referred  is  removed.  In 
the  present  case,  the  original  debt  was  joint,  but,  after- 
wards, a  new  separate  contract  was  entered  into  by  the  de- 
fendant, binding  him  only,  and  binding  him  to  a  different 
extent  from  that  to  which  the  original  joint  contract  would 
have  bound  him.  He  was,  originally,  bound  for  the  whole 
debt,  but  under  the  separate  contract,  his  liability  is  limited 
to  his  proportion  only. 

There  are  many  cases  in  the  books  as  to  joint  and 
several  bonds  (a),  from  which  it  appears,  that,  though 
you  have  entered  judgment  on  a  joint  and  several  bond 
against  one  obligor,  you  are  still  at  liberty  to  sue  the 
other;  unless  indeed  the  judgment  has  been  satisfied:  but 
so  long  as  any  part  of  the  demand  remains  due,  you  are  at 
liberty  to  sue  the  other,  notwithstanding  you  have  obtained 
judgment  against  one.  This,  I  think,  establishes  the 
principle,  that  where  there  is  a  joint  obligation,  and  a 
separate  one  also,  you  do  not,  by  recovering  judgment 
against  one,  preclude  yourself  from  suing  the  other. 
Then,  does  the  bringing  the  first  action  against  the  two 
on  the  original ^'of It/  obligation  operate  as  a  bar  to  the  pre- 

(a)  If  Ai/flcre«  v.  Hamkensan,  Cro.  Car.  75^  Higgins*s  case,  6  Rep.  45. 


Digitized  by 


Google 


C36  CASES  IN  THE  EXCHEQUERi 

Exch.  of  Pleas  gent  action  ?  The  separate  contract  is  not  put  as  a  sub- 
^  stitution  for  the  joint  obh'gation;  and,  looking  at  the 
Lechmere  consideration  as  stated,  it  is  clear  that  it  was  no  part  of 
Fletcher,  the  consideration  that  Fletcher  should  be  relieved  from 
the  joint  obligation,  or  that  the  plaintiflTs  should  be  pre- 
vented from  suing  on  the  joint  obligation.  This  could 
not  have  been  the  case;  there  v^as  no  intention  to  give 
up  Fulljamess  liability  on  the  joint  contract;  and,  to  sue 
Fulljames,  the  plaintiffs  must  have  sued  Fletcher  also. 
It  was  not,  therefore,  the  intention  of  the  parties  to 
give  up  the  power  of  suing  Fulljames.  It  would,  indeed, 
have  been  unfair  in  the  plaintiffs,  and  at  variance  with 
this  second  agreement,  to  have  enforced  payment  of  the 
whole  from  Fletcher;  but  their  power  to  sue  Fletcher  on 
the  joint  contract  was  not  taken  away. 

Another  question  has  occurred  to  us,  whether  the  ver- 
dict in  the  original  action,  being  found  for  Fletcher  on  the 
general  issue  and  on  the  statute  of  limitations,  can  ope- 
rate as  a  bar  to  this  action ;  but  we  are  of  opinion  it  can- 
not. The  verdict  on  the  general  issue  is  no  bar  to  the 
present  action ;  because,  in  this  action  evidence  is  admis- 
sible which  would  not  have  been  admissible  in  the  former 
action.  Fulljames  could  not  have  been  a  witness  in  the 
former  action,  because  he  was  a  party  thereto.  The  plain- 
tiffs might  have  failed  in  that  action,  for  not  making  out 
Fletcher  to  be  a  co-contractor;  but  .in  this  case  they  might 
call  Fulljames  as  a  witness.  The  rule  is,  that  where  the 
same  evidence  will  maintain  both  actions,  a  recovery  or 
judgment  in  one  will  bar  the  other  (a).  Where  one  action 
can  be  maintained  by  evidence  which  is  not  admissible 
in  the  other,  a  judgment  will  not  be  a  bar. 

The  verdict  found  for  Fletcher  in  the  former  action 
upon  the  issue  on  the  statute  of  limitations  can  be  no  bar 
in  this  action.     The  question  in  this  action  upon  the  sta- 

(a)  Sir  T.  Raymond,  472. 
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tute  is  different  from  the  question  upon  the  statute  in  the   Sxck.  qf  PUatf 

1833 
joint  action.     The  question  there  was,  whether  Fletchet^ 

within  the  six  years,  had  done  any  thing  to  make  himsel 
jointly  liable  for  the  whole.  The  question  here  is,  whether 
he  has  not  made  himself  liable  separately  for  his  propor- 
tion. In  the  former  action,  the  joint  debt  was  barred  by 
the  statute.  The  present  contract  would  not  take  the 
joint  debt  out  of  the  operation  of  the  statute. 

Even  assuming,  then,  that  the  9  Geo.  4,  applies  to 
this  case,  and  that  the  point  insisted  upon  by  the  defen- 
dant can  arise  upon  these  special  counts,  to  which  the  sta- 
tute of  limitations  is  not  pleaded,  still  we  are  of  opinion 
that  the  promise  in  writing  was  a  sufficient  compliance 
with  the  9  Geo.  4,  to  take  the  case  out  of  the  statute 
of  limitations,  as  far  as  relates  to  the  defendant's  pro- 
portion of  the  debt,  and  that  the  recovery  in  the  former 
action  does  not  bar  the  plaintiffs  from  recovering  in  this. 

Rule  discharged. 


Rogers  r.  Lanoford. 

oPECIAL  assumpsit  on  a  warranty  of  certain  country  On  Wednesday, 

bank  notes,  with  the  money  counts.     Plea — general  issue,  t^her^  a,    ^ 

At  the  trial,  before  Lord  Lyndhurst,  C.  B.,  at  the  ^^"^*;^'»^^^^ 

Welchpool  Summer  Assizes,  1832,  it  appeared,  that,  on  he  paid  for  in 

Wednesday^  the  23rd  of  Notember^  the  plaintiff  paid  the  SX«.  On*iIf<m- 

defendant  at  Oswestry  ^se  51.  notes  of  the  Mold  hank,  the  f^^*ed!i/f 

price  of  barley  sold  by  the  defendant  to  him.     That  on  »ervant,a«a 

1    i»  II    1  favour,  to  ex- 

Mondayy  the  28th  ox  November,  the  defendant  called  at  change  the  notes 

for  money, 
which  he  ac- 
cordingly did.  On  the  same  day  the  hank  stopped  payment ;  A,  heard  of  it  on  Tneeday,  and  on 
Wednesday  wrote  to  B.f  informing  him  of  the  failure  of  the  bank,  and  desiring  him  to  exchange  the 
notes ;  but  the  notes  were  not  produced  or  tendered  to  B.  until  long  afterwards,  nor  were  they  ever 
presented  at  the  bank.  In  an  action  brought  by  A,  against  B.,  to  recover  the  value  of  the  notes, 
held  that  A.  was  not  entitled  to  recover. 
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EjTch,  of  Plea*,  the  plaintiff's  shop,  at  Welchpool,  and  produced  to 
v^...,^^!^  bis  shopman,  John  Davies,  five  5L  Mold  bank  notes, 
Rogers  stating  that  he  had  received  them  from  the  plaintiff 
Lanoford.  on  the  Wednesday  previously,  and  requested  Davies 
would  favour  him  by  exchanging  them  for  him,  which 
he  accordingly  did.  It  appeared  that  Davies  did  not 
know  otherwise  than  from  the  defendant,  that  he  had 
received  the  notes  from  the  plaintiff,  and  that  be  did 
not  exchange  them  on  that  account,  but  merely  to  oblige 
the  defendant.  It  further  appeared,  that  about  two 
o'clock  on  Monday,  the  S8th  of  November^  the  day  on 
which  Davies  changed  the  notes,  the  MtM  bank  stopped 
payment,  and  subsequently  became  bankrupt  That  on 
Tuesday  night,  the  29th,  the  plaintiff  was  informed  of 
it,  and  on  Wednesday,  the  30th,  wrote  a  letter  to  the 
defendant,  informing  him  of  the  stoppage  of  the  bank, 
and  desiring  him  to  exchange  the  notes.  That  no  reply 
having  been  received,  Davies,  by  direction  of  the  plain- 
tiff, waited  upon  the  defendant  on  Tuesday^  the  6tb  of 
December,  and  tendered  the  five  5/.  Mold  notes ;  but  that 
the  defendant  refused  to  receive  them.  It  was  admitted 
that  a  mail  left  Oswestry  every  morning  at  ten  o'clock, 
which  arrived  at  Mold  at  eight  o'clock  on  the  following 
morning.  That  a  mail  left  Mold  at  eight  o'clock  every 
evening,  and  arrived  at  Oswestry  at  three  o'clock  the  fol- 
lowing afternoon.  That  a  mail  left  Welchpool  at  seven 
o'clock  every  morning,  and  arrived  at  Mold  at  eight  o'clock 
the  following  morning ;  and  that  a  mail  left  Mold  every 
night  at  eight  o'clock,  and  arrived  in  Welchpool  at  four 
o'clock  the  following  afternoon.  The  notes  were  not  pro- 
duced at  the  trial,  but  the  plaintiff  gave  evidence  that  a 
second  tender  of  them  had  been  made  to  the  wife  of  the 
plaintiff,  and,  that  she  refusing  to  receive  them,  they  were 
left  on  the  ground  near  her.  An  objection  wa9  taken  by 
the  defendant,  that  they  ought  to  have  been  produced  at 
the  trial,  inasmuch  as  the  defendant,  if  liable  on  his  gua- 
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rantee  of  the  notes,  would  be  entitled  to  have  them  de-  ^^^f^' 
livered  up  to  him  (a).  The  jury  having  found  a  verdict  for 
the  defendant,  Lloyd,  in  JUichaelmcts  Term  last,  obtain- 
ed a  rule  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  evidence :  against  which  cause  was  now 
shewn  by 

J.  Jervis  for  the  defendant. — In  this  case  the  notes 
were  not  presented  in  doe  time.  They  ought  to  have 
been  returned  to  the  defendant  by  the  first  post  after  the 
plaintiff  had  notice  of  the  failure  of  the  bank ;  but  the 
plaintiff  8  shopman  merely  writes  on  the  30th,  to  inform 
the  defendant  of  the  failure,  and  the  notes  are  not  ten- 
dered until  the  6th  o(  December,  a  week  after  he  had  had 
notice  of  the  failure.  [Lord  Lyndkurst. — This  point  was 
not  taken  at  the  trial.]  It  was  not  necessary  for  the  de- 
fendant to  move  for  a  rule  to  enable  him  to  take  an  objec- 
tion which  is  an  answer  to  the  plaintiff's  application  for  a 
new  trial.  If  the  defendant  had  been  an  indorser,  he  would 
not  be  liable  unless  the  notes  were  presented,  even  if 
the  bankers  had  become  bankrupt.  Bet  an  v.  Hill  (b). 
In  Hansard  v.  Robinson  (c),  it  was  held  that  the  hold- 
er of  a  bill  of  exchange  cannot  insist  upon  payment  by 
the  acceptor,  without  producing  and  offering  to  give  up 
the  bill.  There  must  be  a  presentment,  to  make  a  party 
primarily  liable,  even  although  the  acceptor  has  become 
bankrupt  or  insolvent,  and  the  indorser  had  full  know- 
ledge of  the  fact.  Esdaih  v.  Sower  by  (d).  The  same  point 
was  decided  in  Bowes  v.  Howe  (e),  which  was  a  case  of 
country  bank  notes.  Camidge  v.  Atlenby  (/),  is  directly 
in  point.     There  the  vendee,  at  three  o'clock  in  the  af* 


(a)  This  point  was  afterwards 
taken  by  Jtrvit,  in  his  argument 
on  shewing  cause ;  but  the  Court 
seemed  to  think  the  non-produc- 
tion of  the  notes  at  the  trial  was 
sufficiently  accounted  for. 

VOL.    I.  UU 


ih)  2  Camp.  381. 
(c)  7  B.  &  C.  90. 
{d)  11  East,  114. 
(e)  5  Taunt  30. 
(/)  6  B.  &  C.  373. 
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Exvh,  of  PUat,  ternoon  of  the  10th  of  December,  delivered  to  the  vendor 
1833. 

certain  notes  of  the  Huddersfield  bank  in  payment  for 

goods  sold.  On  the  same  day,  at  11  o'clock,  that  bank 
stopped  payment,  and  never  afterwards  resumed  payment; 
but  neither  of  the  parties  knew  of  the  stoppage  or  the  in- 
solvency of  the  bank.  The  vendor  never  circulated  the 
notes,  or  presented  them  to  the  bankers  for  payment :  but 
on  the  17th  of  December  he  required  the  vendee  to  take 
back  the  notes,  and  to  pay  him  the  amount,  which  the  lat- 
ter refused ;  and  it  was  held  under  these  circumstances 
that  the  vendor  of  the  goods  was  guilty  of  laches,  and  had 
thereby  made  the  notes  his  own,  and  consequently  that 
they  operated  as  a  satisfaction  for  the  debt.  There  is  here 
no  evidence  of  any  express  promise  that  the  notes  were  of 
the  value  they  purported  to  be  ;  and  the  case  of  Camidge 
v.  AUenby  shews  that  no  such  promise  is  implied  in  law. 
Here  both  parties  were  innocent. 

Lloydy  conlri, — There  is  an  implied  promise,  that  the 
notes  are  worth  so  much  as  they  purport  to  be  worth. 
[Bayley,  B.— Is  there  any  authority  for  that?  They  may 
be  of  some  worth.]  Here,  the  exchange  of  the  notes  was 
by  way  of  favour.  It  is  asked  as  a  favour^  and  granted  as 
a  favour;  and  thence  arises  the  implied  undertaking,  that 
the  notes  are  worth  what  they  purport  to  be  worth.  Then, 
as  to  the  want  of  presentment.  The  plaintiff  was  not 
bound  to  present  the  notes.  In  all  cases  where  that  has 
been  held  necessary,  the  notes  were  given  in  payment  of  a 
pre-existing  debt.  Mr.  Justice  Bayley  says,  in  Ccmidge 
V.  AUenby,  *'  The  rule,  as  to  all  negotiable  instruments, 
is,  that,  if  they  are  taken  in  payment  oidi  pre-existing  debt, 
they  operate  as  a  discharge  of  that  debt,  unless  the  party 
who  holds  the  instrument  does  all  that  the  law  requires  to 
be  done,  in  order  to  obtain  payment  of  them."  [Bay- 
ley,  B.— Suppose,  instead  of  giving  notice  on  the  Wed- 
nesday, he  had  not  given  notice  for  a  quarter  of  a  year?] 
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Then  it  would  have  been  laches.  [Bayley^  B. — And  yet  Exch,o/Pieas, 
there  would  have  been  a  breach  of  warranty  as  much  as  if 
they  had  been  presented  on  the  Wednesday  and  not  paid. 
Lord  LyndhursU — It  is  possible,  if  you  had  returned  them 
in  due  time,  that  might  have  done  instead  of  presenting 
them.]  It  is  submitted,  that^  as  the  notes  were  exchanged 
as  a  favour,  and  not  in  discharge  of  a  pre-existing  debt, 
all  that  the  plaintiff  was  bound  to  do,  was  to  offer  to  re- 
turn the  notes.  All  the  cases,  as  to  the  necessity  of  pre- 
sentment, apply  to  instances  where  the  notes  are  received 
in  payment  of  a  pre-existing  debt,  and  not  where  the  trans- 
action is  one  of  mere  courtesy  and  kindness.  [Bay ley ^  B. — 
You  give  money  for  these  notes.  Do  not  you,  by  so  doing, 
take  on  yourselves  the  ordinary  responsibility  of  present- 
ing the  next  day  ?  Lord  Lyndhurst. — The  law  will  imply 
a  promise  to  repay  if  you  do  all  that  is  necessary  on  your 
part,  but  not  otherwise.]  If  it  had  been  a  transaction  of 
business,  it  is  admitted  that  it  would  be  so.  In  those 
cases,  the  party  receiving  the  notes  benefits  by  so  doing. 
Here^  it  is  a  favour  asked.  [Bayley,  B. — This  was  a  fa- 
vour which  he  had  a  right  to  ask.  If  you  had  not  been 
guilty  of  negligence,  you  might  have  sent  the  notes  to 
Mold  on  Tuesday.  Is  there  any  case  where  a  distinction 
is  taken  between  a  case  where  the  party  takes  the  notes  for 
his  own  benefit,  and  where  not?]  In  all  cases  of  exchange 
there  is  an  implied  warranty.  [Lord  Lyndhurst. — In  the 
case  which  has  been  cited,  they  were  received  as  payment 
for  the  debt — in  this,  they  are  taken  as  payment  for  the' 
money — he  exchanges  the  notes  as  an  equivalent  for  the 
debt  in  the  one  case,  and  for  the  money  in  the  other.]  In 
Camidge  v.  AUenby,  Mr.  Justice  Bayley  says,  *'It  is  a  ge- 
neral rule  applicable  to  negotiable  instruments,  and  not  to 
be  relaxed  in  particular  instances,  that  the  holder  of  such 
an  instrument  is  to  present  promptly,  or  to  communi- 
cate without  delay  notice  of  non-pay  men  t>  or  of  the  in- 
solvency of  the  acceptor  of  a  biU,  or  the  maker  of  a  note; 
for  a  party  is  not  only  entitled  to  knowledge  of  insolvency, 

V  V  2 
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X--<.  --'  f'^fv  b.i  II  ii:.:  :f .  '!  i:.  it  c:o*<sjtteooe  of  such  insolYeiicy.  he 
w  J  r»f  ctltfZ  zzx^  iL  ptj  tLe  mmount  of  the  bill  or  note." 
Yz^LZ  s*r*vK  ir.i:  h  k  r*:^  ^biicplctdj  iDcnmbeiit  ootbe  par- 
tr  ir  t  •iTi^'iC-  Here,  artice  of  the  msolTencj  of  the  bank 
w^u  sezi  I*.  Sztt  rrrrtf,  &si  tbe  deieixiAst  was  inionoed  th;»t 
t^  p-li^ij?  i>.i.£^i  u-  Lbs  for  pajment  of  the  notes.  Hcm^ 
dr-^r*  T.  A.^tU^^sm  £  ,  was  ao  actkio  of  anw/ifif  for  goods 
s.-Ji  r-T  iTie  r'^LiLiif'xo  the  defendant, oo  lland!ffjr,the  12th 
rf  Z>:rf*rttj*r^,  a:  iM^avr'.sm  iftwieL  On  account  of  the 
xlrrxs  rcfpeccr^:  haz.kers,  it  was  agreed  that  payment 
sbjd^  d.<  be  s^Se  v^rvl  the  yiomday  following,  the  19th » 
«be=  ir«  f-iriif^  a^iia  net  at  DmrUmgiam  Market^  and  the 
oeirauiir:  cfer>cd  ibe  p.liin:iff  his  choice  of  several  conn- 
tTTt  E>rce5^  arki  £«  sejecsed  two  5L  notes  of  the  Sioekicn 
hir.t.  azvi  ia  i^e  evesri:^  wect  hoaae  to  Hutworii.  Bj  the 
cc<=7se  c/  the  fcis:,  the  Dc<es  codi  not  hare  been  present- 
f>i  ax  ibe  bL:iL  ax  5;^9c£r«i  sctil  Wcdmetdajfj  the  £l8t  of 
I\-c^rH}*rr.  I:  was  pnared  that  the  hank  paid  all  day  on 
5^a.-^iuei  ^be  ITxb,  bet  dkl  not  pay  on  Momday^  or  after- 
wAri$.  On  n>j:V«dfji«  the  fist,  the  fdaintiff  met  the 
d^^fVoias;  at  &jci?.''w.  and  offiefed  to  retnm  or  exchange 
the  noces  with  the  defendant,  bnt  he  refbsed,  saying,  that 
the  Kjink  was  pxnf  on  Tmetdjy.  The  canse  mas  tried  in 
the  CcuTt  of  P^^^ts,  at  Dmrkamty  and  a  Terdiet  having  pan- 
ed  Ry  the  pIxHitif.  a  motion  for  a  new  trial  was  made  be- 
fote  i^>^.  J.,  and  Hm^^>cky  B^at  Chambers;  and  after 
heArtr^:  Cu::y  fcr  the  plaxntiff,  and  CresateO  for  the  de- 
fendjmt^  Mr.  Jusdce  £a*>jr  said,  that  he  befiered  die 
ground  of  the  decision  in  Cmtmidgr  r.  jUlemiy  was,  diat 
the  notes  should  be  decastd  a  payment  mless  returned  hi 
a  reasonable  tine:  and  that  the  plaintiflF;  by  keepii^  the 
■»ot^  «  v«^  after  be  had  heard  of  the  stoppage,  without 
iK>tice  to  the  defendant,  had  prednded  himself  from  re- 
covering: butthatinthatcase,  asdiephuntiflrhadoflEefed 

(*^  A«ik»ii  so  CKittT  oa  Bfl'^  7tfc  ed.  €56. 
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to  return^  and  the  defendant  had  refused  to  take  back  the  ExcH.  of  PUas, 
notes,  the  plaintiff  was  entitled  to  recover.    That  case  not     v     ^'  ^ 
only  shews  on  what  ground  Camidge  v.  AUenby  was  de-       Roorrs 
cidedy  but  also,  that  an  offer  to  return  the  notes  in  a  rea-     lanoford. 
sonable  time  is  sufficient  without  a  presentment  at  the 
bankers.     If  the  other  rule  were  adopted,  it  would  put  a 
stop  to  the  circulation  of  country  bank  notes.  [Lord  Lynd-- 
hurst, — In  that  case,  at  Chambers,  the  party  offered  to  re- 
turn the  notes.]   Here  there  is  an  offer  to  return  the  notes 
on  the  Wednesday.    [Lord  Lyndhurst. — It  was  no  offer  to 
return  the  notes.     This  letter  merely  says  that  the  plain- 
tiff would  hold  the  other  party  liable.     If  the  notes  had 
been  tendered  to  the  defendant  on  'the    Wednesday^  it 
would  have  been  within  the  case  at  Chambers.     Vaugh- 
an,  B. — Mr.  Justice  Liiiledale^s  judgment  in  Camidge 
V.  AUenby  is  against  your  other  point  on  the  implied  war- 
ranty.    He  says — ''I  think  there  is  no  guarantee  implied 
by  law  in  the  party  passing  a  note  payable  on  demand  to 
bearer^  that  the  maker  of  the  note  is  solvent  at  the  time 
when  the  note  is  so  passed."] 

The  Court  then  directed  Lloyd  to  inquire  whether  there 
had  been  a  tender  of  the  notes  to  the  defendant ;  and  Lloyd 
having,  on  a  subsequent  day,  informed  the  Court  that 
there  had  not  been  any  tender  until  long  afterwards. 

Baylby,  B.  said — I  think  the  notes  ought  to  have  been 
either  presented  by  the  holder  to  the  bank  for  payment,  or 
else  to  have  been  returned  without  delay  to  the  defendant, 
so  as  to  have  given  him  an  opportunity  of  getting  payment 
for  them,  or  of  making  the  best  of  them ;  but,  as  the  point 
was  not  taken  at  the  trial,  the  rule  must  be  made  absolute. 

Rule  absolute  for  a  new  trial,  on  payment  of 
costs  (a). 

{a)  The  plaintiff  did  not  take  the  cause  down  again. 
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TRINITY  TERM,  IN  THE  THIRD  YEAR  OF  WILL.  IV. 


EXCHEQUER  CHAMBER. 

WOLVERIDGE   V.    STEWARD. 

1833.  (/„  Error,  from  the  Court  of  Common  Pleas). 

An  assignee  who  X  HE  declaration  stated^  that,  on  the  S5th  December ^ 

IceTelXid"*  1819,  by  a  certain  indenture,  made  between  one  John 

premises  by  in-  EosthopCy  of  the  One  part,  and  the  plaintiff  below,  of  the 

ed  on  the  lease,  Other  part,  the  said  John  Easthope  did  grant,  demise,  and 

^^mentof  the  ^^^^^  to  the  plaintiff  below,  hb  executors,  administrators, 

/onlfl^'^^^  ^"^  assigns,  certain  premises  in  the  county  of  Middlesex* 

covenants  and  to  hold  the  Same  to  the  plaintiff,  his  executors,  administra- 

served  and  con-  tors,  and  assigns,  for  the  term  of  twenty-one  years  from  the 

^f  it"  i^t  *5*  March,  then  next,  yielding  and  paying  therefore  the 

liable  in  cove-  yearly  rent  of  21/.,  on  the  24th  June,  the  29th  September, 

nant  to  the  let-    ^         ^  '  ^ 

•eeforrentwhich  the  25th  December,  SLtid  the  25th  iMarc^A,  in  every  year, 

been^edon  ^^^^^  ^^  ^^  taxcs  and  deductions;   and,  that  the  plaintiff 

^y  *^J^'  ^.  below,  did  thereby  covenant  with  the  said  John  Easthope, 

signee  has  as-  to  pay  the  rent  on  the  days  and  in  the  manner  therein- 

signe  over.  before  appointed.     By  virtue  of  such  demise,  the  plaintiff 
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beloWy  on  the  25th  December,  1819,  entered  into  and  upon  Exch,  Chamber, 
the  premises,  and  became  possessed  thereof  for  the  said  v..^^^.^ 
term  so  to  him  granted;  and,  being  so  possessed  thereof*  Wolveridob 
afterwards  and  during  the  term,  to  wit,  on  the  22nd  May,  Stkward. 
1821,  by  an  indenture  made  between  the  plaintiff  below  of 
the  one  part,  and  the  defendant  below  of  the  other  part, 
and  sealed  vrith  their  seals,  and  indorsed  on  that  part  of  the 
said  lease  sealed  with  the  seal  of  the  said  J.  Easihopey  in 
consideration  of  651. ,  bargained,  sold,  assigned,  transferred, 
and  set  over  to  the  said  defendant,  his  executors,  adminis- 
trators, and  assigns,  the  said  indenture  of  lease,  and  all  the 
premises  thereby  demised ;  to  have  and  to  hold  the  same 
from  the28th  day  of  May  then  in8i8int,/or  and  during  all  the 
remainder  of  the  said  term  of  twenty-one  years  granted  by 
the  said  indenture  of  lease,  subject,  nevertheless,  to  the  pay- 
meni  of  the  existing  rent,  and  to  the  performance  of  the 
covenants  and  agreements  reserved  and  contained  in  the 
said  indenture  of  lease.  And  the  defendant  below,  then 
and  there  accepted  the  said  assignment;  and  by  virtue 
thereof,  the  said  defendant  below,  afterwards,  and  during 
the  said  term  granted  by  the  said  indenture  of  lease,  to 
wit,  on,  &c.,  entered  into  and  upon  all  the  said  demised  pre- 
mises, with  the  appurtenances,  and  became  and  was  pos- 
sessed thereof  for  the  remainder  then  to  come  and  unex- 
pired of  the  said  term  of  twenty-one  years,  granted  by 
the  said  indenture  of  lease,  subject  to  the  payment  of 
the  rent,  and  performance  of  the  covenants  reserved  and 
contained  in  the  said  indenture  of  lease. 

Averment  of  general  performance  by  the  plaintiff  below 
of  all  things  contained  in  the  lease  and  assignment  to  be 
performed  by  him.  The  plaintiff  below  then  assigned  two 
breaches  of  covenant.  First — in  the  non-payment,  by  the 
defendant  below,  of  one  quarter's  rent  due  by  virtue  of  the 
lease  and  covenant  of  the  defendant  below,  therein  con- 
tained, for  one  quarter  of  a  year,  ending  the  25th  March, 
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Exch.  Chamber,  ^^^l  i  and  secondly,  in  the  non-payment  by  the  defendant 
1833.         below  of  another  quarter's  rent,  for  the  quarter  ending  the 
woLVERiDOE    24th  June,  1831. 

The  three  first  pleas  to  this  declaration  terminated  in 
issues  in  fact. 

The  fourth  plea  was,  that  before  the  said  several  sums 
of  51.  5s.  and  51.  5s.  for  the  rent  aforesaid,  in  the  declar- 
ation mentioned,  or  either  of  them,  became  due,  to  wit,  on 
&c.,  by  indenture  between  the  defendant  below,  of  the  one 
part,  and  one  John  Caesar  Foley,  of  the  other  part,  the  de- 
fendant below  duly  assigned  the  said  demised  premiises, 
and  all  his  estate  and  interest  therein,  to  the  said  John 
Casar  Foley,  his  executors,  administrators,  and  assigna, 
to  hold^the  same  from  the  day  and  year  last  aforesaid,  for 
the  remainder  of  the  said  term;  by  virtue  of  which  assign- 
ment, the  svAii  John\C<Bsar  Foley  afterwards,  and  before 
the  said  several  sums  of5l.[5s.  and  51. 5s.,  or  either  of  them, 
became  due,  entered  into  and  became  possessed  of  the 
said  demised^premises,  and  ^of  all  his  the  said  defendant's 
estate  and  interest  therein. 

To  this  plea  there  was  a  general  demurrer  and  joinder 
in  demurrer* 

This  demurrer  came  on  to  be  argued  in  Trinity  term, 
1832,  when  the  Court  of  Common  Pleas  gave  judgment  for 
the  plain tifi^  below.  Upon  this  judgment  a  writ  of  error 
was  now  brought ;  and  the  errors  assigned  were,  diat  the 
declaration  and  the  matters  therein  contained  were  not 
sufficient  in  law  for  maintaining  the  action.  Secondly,  the 
common  error;  and  thirdly,  that,  by  the  record,  it  appears 
that  the  defendant  below  was  Uable  to  the  plainUff  below, 
upon  a  covenant  implied  in  law  from  the  language  of  the 
second  mentioned  indenture. 

C.  R.  Turner  for  plaintifi^  in  error.— The  defendant  in 
error  is  lessee  of  a  term  of  years,  and  assigned  over  his 
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term  to  the  plaintiff  in  error;  and  the  point  for  argument  B»ek.^mm, 
is,  whether  the  plaintiff  in  error  is  liable  to  pay  to  the  de-  -  ^  '  ^ 
fendantin  error  a  half  year's  rent,  which  the  defendant  in  Woltskiom 
error,  as  lessee,  has  paid  to  Easthope,  his  lessor;  but  which  strwabd. 
rent  did  not  accrue  until  after  the  plaintiff  in  error  had  as- 
signed over  his  estate  and  interest  in  the  demised  premises 
to  Foley.  The  plaintiff  in  error  is  not  liable,  unless,  in  the 
assignment  from  the  defendant  in  error  to  him>  there  was 
an  express  covenant  on  the  part*of  the  plaintiff  in  error  to 
pay  the  rent  during  the  whole  of  the  unexpired  term,  or  to 
indemnify  the  defendant  in  error  therefrom;  for,  unless  the 
plaintiff  in  error  so  covenanted,  his  liability  ceased  when 
he  assigned  over  the  term.  Taylor  v.  Skate  (a).  The 
jcases  of  ValliatU  v.  Dodemede  (6),  Piichu  v.  Stovey  (c), 
and  Odell  v.  Water  (eQi  are  also  authorities  to  the  same  ef- 
fect. The  assignment  in  this  case  does  not  contain  any 
distinct,  separate,  unequivocal  covenant  on  the  part  of  the 
plaintiff  in  error  to  pay  the  rent;  but  it  is  said,  that  an  ex- 
press covenant  on  his  part  to  do  so  is  created  by  the  words, 
**  subject  nevertheless  to  the  payment  qf  the  yearly  rent, 
and  to  the  performance  of  the  covenants  and  agreements 
reserved  and  contained  in  the  said  indenture  qf  lease," 
which  are  to  be  found  in  the  assignment.  Now,  these 
words  may  not  import  a  covenant  at  all,  or,  at  the  utmost^ 
they  amount  only  to  an  implied  covenant  or  covenant  in 
law,  as  to  which  it  is  sufficient  to  observe,  that  such  a  co- 
venant is  inapplicable  to  the  present  case,  inasmuch  as  it 
arises  only  where  there  is  privity  of  estate;  1  Sid,  447; 
Sir  JV.  Jones,  223,  Bacheloure  v.  Gage,  Dyer* s  Rep.  «67; 
Swan  V.  Stransham;  and  there  never  was  any  privity  of  es- 
tate between  the  plaintiff  in  error  and  the  defendant  in 
error;  for,  as  soon  as  the  defendant  in  error  assigned  over 


(fl)  I  Bos.  &  Pull.  21.  (c)  4  Mod.  71. 

(b)  2  Atk.  646.  {d)  3  Camp.  394. 


Digitized  by 


Google 


648  CASES  IN  THE  EXCHEQUER, 

^^^ijm****^'  ^^^  *®^"™  '^  ^^^  plaintifF  in  error,  the  estate  of  the  former 
V  V  >^  was  gone ;  and,  until  he  did  so,  there  was  no  estate  in  the 
WoLVERiDOB  plaintiff  in  error.  Upon  the  execution  of  the  assignment. 
Steward,  the  privity  of  estate,  which,  up  to  that  moment,  had  exbt- 
ed  between  the  lessor  and  the  defendant  in  error,  ceased 
to  exist  between  them,  and  commenced  to  exist  between 
the  lessor  and  the  plaintiff  in  error.  The  question  then 
is,  whether  the  words  relied  upon  amount  to  an  express 
covenant  on  the  part  of  the  plaintiff  in  error;  and,  in  con- 
sidering that  question,  it  is  material  to  observe  in  what 
part  of  the  assignment  the  words  are  found.  Now,  they 
are  found  in  and  constitute  part  of  the  habendum;  and  the 
office  of  the  habendum  is  (as  stated  in  Vin^  Abr.  tit 
Grants,  I.  a)  *'to  limit  the  estate,  so  that  the  general  im- 
plication of  the  estate  which  will  pass  by  construction  of 
law  by  the  premises,  is  always  controlled  and  qualified  by 
the  habendum,'*  That  such  is  the  office  of  the  habendum, 
also  appears  by  Co.  LitL  183.  a.,  where  it  is  said,  ''If  in 
the  premises  lands  be  letten,  or  a  rent  granted,  the  gene- 
ral intendment  is,  that  an  estate  for  life  passeth;  but,  if  the 
habendum  limit  the  same  for  years  or  at  will,  the  haben* 
dum  doth  qualify  the  general  intendment  of  the  premises; 
and  the  reason  of  this  is,  for  that  it  is  a  maxim  in  law  that 
every  man's  grant  shall  be  taken  by  construction  of  law 
most  forcible  against  himself."  As  then  the  grant  is  the 
grant  of  the  grantor,  so,  the  words  of  the  habendum,  which 
limits,  controls,  and  qualifies  the  general  implication  of  the 
estate  granted,  are  also  his  words;  and,  as  the  words  re- 
lied upon  as  creating  the  covenant  are  part  of  the  haben- 
dum, it  is  clear  that  they  were  not  meant  or  used  as  words 
of  agreement  or  covenant,  but  as  words  of  qualification 
only — as  words  denoting  that  the  assignor  did  not  intend  to 
assign  a  term  free  from  charge,  but  subject  to  certain 
charges,  viz.  to  the  charges  created  towards  the  lessor  by 
the  original  lease.     Suppose  A.  to  have  a  lease  which  he 
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assigns  to  B.  by  way  of  mortgage,  he  would  assign  it  sub-  ^ck.  Ckambir, 
ject  to  the  rent  reserved  in  the  lease;  but  it  would  defeat  ^ 

the  object  of  the  parties  to  say,  that  B.,  the  mortgagee,  by  Woltbridob 
so  taking  the  assignment,  would  covenant  with  A.,  the  mort-  8tbwar». 
gagor,  to  pay  the  rent  during  the  term  of  the  lease,  and 
that  he  would  be  liable  to  A.  in  an  action  of  covenant  for 
any  rent  which  A.  might  pay  to  his  lessor  subsequently  to 
the  assignment.  Or,  suppose  again,  that  A.,  having  an  es- 
tate in  fee,  mortgages  it  for  1000/.  to  B.,  and  afterwards 
sells  the  equity  of  redemption,  or  makes  a  second  mortgage 
to  C.  for  600/./  in  the  conveyance  of  the  equity  of  redemp- 
tion, or  in  the  second  mortgage,  the  habendum  would  be  to 
C.  and  his  heirs,  subject  nevertheless  to  the  mortgage  to 
B.;  but  could  it  be  said  that  a  covenant  would  be  created 
from  C.  to  A.  by  the  words  subject,  &c.,  to  pay  off  Bs^ 
mortgage?  and  other  cases  might  be  put  in  which  it  would 
be  quite  inconsistent  with  the  intention  of  parties,  and 
with  reason  or  justice,  to  hold  that  words  like  those  relied 
upon  create  a  covenant 

True  it  is,  that  any  words  in  a  deed  which  shew  an 
agreement  to  do  a  thing,  create  a  covenant  (a) ;  but  there 
must  be  words  of  agreement,  as  is  shewn  in  the  following 
case  in  Rollers  Abridgment  (6).  **  If  lessee  for  years  co- 
venant to  repair :  Provided  always,  and  it  is  agreed,  that 
the  lessor  shall  find  great  timber,  &c. ;  this  shall  make  a 
covenant  on  the  part  of  the  lessor  to  find  great  timber,  by 
the  word  agreed^  and  shall  not  be  a  qualification  of  the 
covenant  of  the  lessee.  But  if  the  lessee  covenant  to  re- 
pair :  Provided  always,  that  the  lessor  shall  find  great  tim- 
ber, without  the  word  agreed;  this  proviso  shall  not  be  any 
covenant  on  the  part  of  the  lessor,  but  shall  only  be  a  qua- 

(a)  Com.  Dig.  tit.  Gov.  A.  2;  Selwyn's  N.  P.  tit.  Gov.  S.  3. 
(6)  Tit.  Gov.  G.  62  &  63. 
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^'*^*'ij2r****^'  Itfication  of  the  covenant  of  the  lessee."*  No^,  the  latter 
^  words  shew  clearly  that  it  was  intended  that  the  lessor  should 
WoLVERiooE  find  rough  timber ;  hut  from  want  of  the  word  agreed,  the 
Stewabd.  words  were  held  not  to  amount  to  a  covenant  In  the  pre- 
sent case,  the  Court  is  left  to  hunt  through  the  deed  for 
words  from  which  a  covenant  may  be  inferred.  Now,  where 
a  party  seeks  to  bind  another  by  a  covenant  in  a  formal  in- 
strument,  it  is  his  duty  to  insert  it  in  that  instrument  in  dis- 
tinct and  intelligible  terms,  by  which  the  party  to  be  bound 
cannot  be  deceived ;  and  a  covenant  ought  not  to  be  raised 
against,  him  from  words  which  are  at  best  equivocal,  and 
which  he  may  never  have  meant  to  use  in  the  sense  as- 
cribed to  them  by  the  other  party,  nor  ought  the  Court  to 
be  called  upon  to  infer  a  covenant  under  such  circumr 
stances.  In  Staines  v.  Morris  (a),  Lord  Ekhn  cannot 
have  thought  that  the  words  in  question  created  an  ex- 
press covenant.  There  the  original  lease  was  to  Clarke, 
who  by  deed  poll  assigned  to  Sir  fVilUam  Staines  for  the 
remainder  of  the  term.  Upon  the  death  of  Staines,  his 
executors  put  up  the  lease  for  sale  by  auction,  with  a  no- 
tice that  they  would  not  covenant  for  the  title.  The  lease 
was  purchased  by  Morris,  the  defendant  in  the  suit ;  and 
notwithstanding  the  notice  given  by  the  executors,  Morris's 
solicitor  inserted  in  the  draft  assignment  covenants  for  title 
on  the  part  of  the  executors ;  also  insertii^  an  express  co- 
venant by  Morris  to  pay  the  rent,  and  perform  the  cove- 
nants in  and  by  the  original  lease  reserved  and  contained 
for  the  remainder  of  the  term.  The  draft  so  prepared  was 
sent  to  the  solicitor  for  the  executors,  who  first  returned 
it  to  Morris's  solicitor,  having  struck  out  all  the  covenants 
for  title  except  one — that  the  executors  had  done  no  act 
to  incumber ;  but  having  left  standing  Morris's  covenant 


(fl)  1  Vc8.  &  Bea.  8. 
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to  pay  the  future  rent,  and  perform  the  covenants  during  Exeh.  Chamber, 
the  remainder  of  the  term.  Morris's  solicitor  afterwards  v  ^'  ^ 
sent  the  ingrossment  to  the  solicitor  for  the  executors,  Wolvbridoe 
omitting  the  covenant  of  Morris  to  pay  the  future  rent  steward. 
and  perform  the  covenants,  but  not  communicating  that 
be  had  done  so.  The  solicitor  for  the  executors,  however, 
remarked  the  omission,  and  returned  the  ingrossment  and 
draft,  insisting  that  the  latter  covenant  should  be  restored ; 
and  Morrises  solicitor  afterwards  tendered  the  deed  for 
execution  as  it  stood,  without  that  covenant;  and  the  exe- 
cutors refused  to  execute  it,  and  filed  a  bill  for  specific 
performance.  And  the  only  question  in  the  suit  was,  whe- 
ther Morris  was  bound  to  enter  into  the  covenant  to  pay 
the  future  rent  and  perform  the  covenants  of  the  lease  for 
the  remainder  of  the  term.  Upon  the  hearing  of  the 
cause,  a  specific  performance  was  decreed,  and  it  was  re- 
ferred to  the  Master  to  settle  a  proper  assignment.  The 
Master  stated,  that  the  assignment  tendered  by  Morris 
to  the  executors  was  a  proper  assignment.  He  reported, 
therefore,  in  favour  of  the  omission  of  the  covenant  there 
contended  for.  An  exception  was  then  taken  to  the  report 
by  the  executors,  and  that  exception  was  allowed  by 
Lord  Eldon;  and  in  that  case  Lord  Eldon  referring  to  the 
sale  by  Clarke^  the  original  lessee  to  Sir  William  Staines^ 
says,  ''  suppose,  instead  of  an  assignment  actually  executed 
by  Clarke,  the  original  lessee  to  Sir  WiUiara  Staines,  the 
question  had  occurred  upon  an  agreement  between  them 
for  the  purchase  and  assignment  of  the  term,  and  a  bill 
filed  for  the  execution  of  that  agreement.'*  And  then, 
after  adverting  to  the  different  liabilities  of  a  lessee  and 
assignee,  he  says,  **  if,  therefore,  this  stood  upon  agree- 
ment, the  proper  execution  of  such  an  agreement  would  be 
an  assignment  by  Clarke,  covenanting  for  the  title;  and  Sir 
William  Staines,  on  the  other  hand,  entering  into  those 
covenants  implied  and  expressed,  which  are  intended  on 
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jsxr*.  Chamber,  his  part  to  be  executed,  where  they  are  both  expressed 

s^..^^^.^.^     and  implied — an  assignment  not  only  subject  to  payment 

WoLVBRiDOK    of  rent  and  performance  of  the  covenants,  but  the  instru- 

Steward,      ment  executed  and  accepted  by  him,  contaimng  an  express 

covenant  to  pay  the  rent  and  perform  the  covenants.^'  Now, 

in  Staines  v.  Morris^  the  words  here  relied  upon  as  rais* 

ing  an  express  covenant,  were  in  the  assignment  all  the 

way  through ;  the  propriety  of  their  insertion  had  never 

been  disputed  ;  but  the  language  of  Lord  BUdon  goes  a 

long  way  to  shew  that  he  did  not  consider  them  to  amount 

to  an  express  covenant;  indeed,  if  he  had  done  so,  he 

ought  to  have  dismissed  the  bill,  for  the  suit  w  as  then 

altogether  an  idle  one. 

Burnett  v.  Lynch  (a),  perhaps,  will  be  relied  upon  on  the 
other  side ;  but  that  case  is  not  unfavourable  to  the  plain- 
tiff in  error :  it  is  an  authority  only  to  shew,  that  it  is  the 
duty  of  an  assignee,  so  long  as  he  remains  assignee,  to  pay 
the  rent  and  perform  the  covenants  contained  in  the  lease, 
a  point  not  disputed  here.  Bayley,  J.,  speaking  of  the 
duty,  expressly  says,  "  That  duty  appears  to  me  to  be 
very  accurately  stated  in  the  declaration,  where  it  is  de- 
scribed as  commensurate  with  the  time  during  which  the 
assignee  had  an  interest  in  the  premises.** 

Bompas,  Serjt.,  contrd. — This  is  not  a  part  of  the  ha- 
bendum; it  is  more  analogous  to  a  reddendum.  It  is  the 
same  as  if  it  had  been  *'  yielding  and  paying/*  They  can- 
not be  called  the  words  of  the  assignor ;  they  are  not  here 
the  words  of  the  grantor  more  than  the  grantee.  This  is 
a  deed  **  inter  partes,'*  and  then  they  are  the  words  of  ei- 
ther. It  is  said  that  the  liability  is  to  continue  only  whilst 
the  privity  of  estate  continues.  The  plaintiff  below,  how- 
ever, relies  on  the  privity  of  contract,  and  that  is  not  de- 

(a)5B.&C.589. 
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termined  by  the  determination  of  the  privity  of  estate.  Exch,  Chamber, 
The  terms  "implied  and  express  covenant"  have  raised  ^ 

some  little   difficulty.      Mr.   Justice   Blacksione  says  in   Wolveridoe 
his  Commentaries  (a),  "  The  contract  may  be  either  esc-      steward. 
press  or  implied.     Express  contracts  are  where  the  terms 
of  the  agreement  are  openly  uttered  and  avowed  at  the 
time  of  the  making,  as  to  deliver  an  ox  or  ten  loads  of 
timberi  or  to  pay  a  stated  price  for  certain  goods.     Im- 
plied, are  such  as  reason  and  justice  dictatei  and  which 
the  law  presumes  that  every  man  undertakes  to  perform.** 
An  express  contract  is  that  which  you  gather  from  the 
words,  as  the  meaning  of  the  words;  an  implied,  from  the 
situation  of  the  parties,  as  tenant  and  landlord.     In  ^ew- 
ton  V.  Osborn  (6)  the  words  "  yielding  and  paying"  were 
held  to  be  an  express  covenant.     Harpur  v.  De  Burgh  (e) 
shews  that  the  reddendum  is  a  covenant  in  law,  and  that 
it  runs  with  the  land.  In  the  present  case,  the  words'' sub- 
ject to  the  payment  of  the  yearly  rent,  and  the  perform- 
ance of  the  covenants  and  agreements  reserved  and  con- 
tained in  the.  lease,"  mean  that  the  assignee  shall  hold 
during  the  term,  and  be  subject  during  the  term  to  the 
payment  of  the  rent.    It  is,  therefore,  an  express  covenant. 
Bumeii  v.  Lynch  {d)  is  a  strong  case  to  shew  that  this  is 
an  express  covenant  between  the  parties.     If  the  assign- 
ment had  there  been  by  a  deed  inter  paries,  it  would  have 
held  an  express  covenant.     If  a  man  by  his  deed  makes 
a  party  to  understand,  that  he  will  pay  rent  and  perform 
covenants,  it  amounts  to  an  express  covenant.   In  Burnett 
V.  Lynch  the  assignment  was  by  deed-poll.     Mr.  Justice 
lAtlledale,  after  stating  that  an  action  of  covenant  will  lie 
by  the  lessee  against  the  lessor  on  the  word  demise  in  the 
lease,  says,  ''  but  the  word  assign  in  this  deed-poll  does 
not  import  any  contract  or  covenant  on  the  part  of  the  as- 
signee, but  is  a  mere  description  of  the  interest  conveyed. 

(a)  Vol.  2,  p.  443.  (c)  2  Lev.  206. 

(b)  Sty.  387.  (rf)  6  B.  &  C.  689. 
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Exch.  Chamber,  It  is  true,  that  the  lessee  does  not  assign  the  term  gene- 
.  ^'  ^  rally,  but  that  he  assigns  it  subject  to  the  payment  of  the 
WoLVERiDOE  rents  and  performance  of  the  covenants.  The  assignment 
Steward  heing  by  deed-poll  does  not,  however,  contain  any  con- 
tract on  the  part  of  the  assignee;  and,  in  order  to  enabk 
the  assignor  to  maintain  covenant  against  the  assignee, 
there  must  be  a  contract  under  seal  by  the  latter.**  Is  it 
not  to  be  implied  from  that,  that  those  words  would  have 
been  held  a  suflScient  covenant,  if  the  form  or  kind  of  the 
deed  had  been  suflScient.  The  word  **  covenant"  means 
merely  an  agreement  under  seal.  Mr.  Justice  Holroyd 
says  in  the  same  case,  **  What  is  the  effect  of  the  assign- 
ment? The  assignee  by  virtue  of  it  stands  in  the  situation 
of  the  lessee,  and  becomes  bound  to  pay  the  rent  and  per- 
form the  covenants;  by  accepting  the  assignment  he  states, 
that  he  is  subject  to  the  rent  and  the  performance  of  the 
covenants."  A  case  more  strong  in  favour  of  the  plaintiff  be- 
low than  Burnett  v.  Lynch  cannot  be  imagined,  except  an 
express  decision  on  the  point. 

In  Chancellor  v.  Poole  (a),  it  was  held  that  the  assig- 
nee of  a  term,  declared  against  as  sueh^  is  not  liable  for 
rent  accruing  after  he  has  assigned  over,  though  it  be  stat- 
ed that  the  lessor  was  a  party 'executing  the  assignment, 
and  agreed  thereby  that  the  term,  which  was  determinable 
at  his  option,  should  be  absolute.  The  assignment  there 
was  by  deed-poll,  and  the  action  was  covenant  for  rent  by 
the  lessor.  Lord  Mansfield  there  said,  the  question  is 
whether  the  plaintiff  is  a  contracting  or  merely  an  assent- 
ing party  in  the  deed-poll.  Ashurst,  J.,  said,  the  plaintiff 
seems  to  me  to  have  decided  against  himself;  for  he  has 
stated  this  as  an  assignment.  If  he  had  meant  to  avail 
himself  of  it  as  a  contract  between  himself  and  the  defen- 
dant, he  should  have  stated  it  according  to  the  legal  opera- 
tion, as  a  demise  from  the  plaintiff  to  the  defendant:  and 

(a)  2  Doug.  764. 
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adds,  **  there  is  a  covenant  by  the  defendant  for  paying  Exeh,  Chamber, 
the  rent  in  the  deed-poll,  but  it  is  with  the  lessee.'^    The  ^ 

words  there  were,  ''  the  assignee  paying  the  rents  and  WoLvp.muaB 
performing  the  covenants,*"  which  are  not  at  all  stronger  steward. 
than  they  are  here.  If  the  participle  in  the  one  case  is 
held  to  amount  to  a  covenant,  why  then  the  words  here 
must  amount  to  a  covenant.  That  is  a  case  directly  in 
point.  As  to  the  other  point  relied  on,  that  it  was  neces- 
sary to  point  out  in  the  declaration  the  particular  cove- 
nant on  which  you  rely  here,  there  is  an  averment  that 
the  defendant  covenanted  to  pay  the  rent  and  perform 
the  covenants,  and  that  is  sufficient. 

Ttt9*ner  in  reply. — Chancellor  v.  Poole  is  no  author- 
ity upon  the  point  subjudice;  there  Chancellor  had 
granted  a  lease  to  Burroughs  who  assigned  his  term  to 
Poole;  and  Chancellor,  for  particular  reasons  appearing  in 
the  case,  was  a  party  to  the  assignment :  he  contended 
that  the  assignment  operated  as  a  new  lease  from  him  to 
Poole,  or  that,  at  least,  there  was  an  express  covenant  in 
the  assignment  from  Poole  to  him  for  payment  of  rent. 
The  Court  decided  against  him  on  both  points.  Lord 
Mansfield,  it  must  be  admitted,  observed,  that  there  was 
a  covenant  by  Poole  with  Burrough,  the  lessee,  for  pay- 
ing the  rent ;  but  that  was  not  the  question  in  the  case ; 
and  a  case  is  only  to  be  considered  an  authority  on  the  point 
adjudged :  besides,  the  words  contained  in  the  assign- 
ment, in  Chancellor  v.  Poole,  are  much  stronger  than  the 
words  relied  upon  here. 

CW*.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Denman,  C.  J. — This  case  comes  before  the  Court  on  a 
writ  of  error  from  the  Court  of  Common  Pleas.  It  is  an  ac- 

VOL,  I.  XX 
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Ejcch,  Chamber,  tion  of  Covenant  brought  by  the  defendftnt  in  error  on  an  in- 
^     denture  of  assignment  of  a  term^or  years*  The  declaration 

WoLVERiDOE  states  the  original  lease  from  the  lessor  to  the  defendant  in 
Steward,  error,  for  twenty-one  years  from  March,  1820,  containing 
a  covenant  to  pay  rent  quarterly;  and  th^ti  by  indenture 
executed  by  the  plaintiff  and  defeqdi^nt,  the  defendant  in 
error  assigned  to  the  plaintiff  in  error,  his  executors,  &c., 
the  said  indenture  of  lease,  and  the  demised  premisesy 
and  all  the  estate,  right,  title,  and  interest,  term  of  years 
then  to  come  and  unexpired,  property,  claim,  and  demand 
of  the  defendant  in  error,  by  virtue  of  the  said  indenture 
of  lease,  &c.  therein,  to  have  and  to  hold  the  said  lease, 
together  with  the  said  premises  by  the  same  demised, 
and  by  the  said  assignment  assigned,  to  the  plaintiff  in  er- 
ror, his  executors,  administrators,  and  assigns,  during  all 
the  rest  and  remainder  of  the  said  term  of  twenty-one  years 
granted  by  the  said  indenture  of  lease  then  to  come 
and  unexpired,  subject  nevertheless  to  the  payment  of  tie 
yearly  rentf  and  the  performance  of  the  covenant^  and 
agreements  reserved  and  contained  in  the  said  indenture  of 
lease;  and  that  the  plaintiff  in  error  accepted  the  aaid  aa- 
signment  and  entered.  The  declaration  then  aasigns  as  a 
breach,  the  non-payment  of  rent  due  after  the  assignment, 
by  reason  whereof  the  defendant  in  error  was  obliged  to 
pay  the  amount. 

The  plaintiff  in  error  pleaded  several  plea^^  oxi  which 
issue  was  joined  and  found  ag<Mnst  him;  a^d  one  plea, 
vix,  that  before  the  rent  became  duo  be  assigned  over, 
to  which  plea  there  was  a  demurrer  and  joinder,  on  which 
judgment  was  given  by  the  Court  of  Common  Pleas  for 
the  defendant  in  error.  The  question  in  this  case  is,  whe- 
ther the  plaintiff  in  error  is  liable  to  the  defendant  in  er- 
for  for  nonpayment  of  rent  due  after  he  had  assigned 
over;  and  that  depends  upon  the  further  question,  whe- 
ther the  words  *'  Subject  nevertheless  to  the  payment  of 
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the  yearly  rent/*  Ac,  amount  to  a  covenant  to  pay  the  ^^*-^*?"'^''' 
rent  during  the  whole  residue  of  the  unexpired  term.     If     ^^«^,^— ^ 
they  do,  the  judgment  of  the  Court  below  ought  to  be  af-    Wolveridoe 
firmed;  if  they  do  not,  it  ought  to  be  reversed.     We  are      Stewahd. 
of  opinion  that  they  do  not. 

It  is  fully  established  that  no  precise  form  of  words  is 
necessary  to  constitute  a  covenant.  *'Any  words  in  a 
deed  which  shew  an  agreement  to  do  a  thing  make  a  co* 
venant*'(a);  but  it  must  be  clear  that  they  are  meant  to 
operate  as  an  agreement^  and  not  merely  as  words  of  con- 
dition or  qualification  (6).  Are  then  the  words  in  ques- 
tion meant  to  be  used  as  words  of  agreement  between  the 
assignor  and  assigneci  or  words  of  qualification  to  modify 
and  restrain  the  generality  of  the  words  which  precede, 
and  to  express  clearly  the  intention  of  the  assignor  not  to 
assign  an  absolute  term,  but  a  term  subject  to  all  the  obli- 
gations towards  the  lessor  to  which  it  was  originally  liable? 
To  determine  this  we  must  look  at  the  indenture  as  stated 
on  the  record,  and  observe  in  what  part  the  words  occur : 
they  come  after  the  habendum^  and  constitute  part  of  it ; 
though  the  indenture  contains  the  language  of  both  par- 
tiesy  in  the  granting  part  the  words  are  those  of  the  gran- 
tor, which  are  to  be  taken  most  strongly  against  himself; 
and,  therefore,  it  was  material  for  him  to  qualify  the  grant, 
that  he  might  not  be  considered  as  conveying  any  greater 
estate  than  he  really  intended:  this  is  properly  done  in 
the  habendum*  Its  office  is  to  limit  the  certainty  of  the 
estate  (c) :  ''  it  doth  qualify  the  general  intendment  of  the 
premises;  and  the  reason  of  this  is,  for  that  it  is  a  maxim 
of  law  that  every  man's  grant  shall  be  taken  by  construc- 
tion of  law  most  forcible  against  himself*'  {d)*  As  these 
expressions,  therefore,  occur  in  that  part  of  the  deed  in 

(a)  Com.  Dig.  Covenant,  A.  2.  {d)  Co.  Litt.  183.  a.;  see  ako 

(6)  Com.  Dig.  Covenant,  A.d;      Hale,i71 ;  Stukdtfyf,ButUr,Qom. 
1  Roll.  Abr.  518,  30  and  25.  Dig.  FaU,  E.  9. 

(c)  Co.  Litt.  6.  a. 
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^''\^^^'  ^hich  they  ought  to  be,  if  their  object  was  merely  to  qua- 

^J^    lify  and  abridge  the  generality  of  the  granting  part,  it  is 

WoLYwiDCE  highly  probable  that  they  were  intended  to  hare  that  ef- 
Steward,  fect  Only;  and  some  instances  were  adduced  by  the  learned 
counsel  for  the  plaintiff  in  error,  where  dmilar  words  oc^ 
curring  in  the  same  part  of  the  deed  could  not  possibly 
have  any  other  signification.  For  example,  the  assign- 
ment of  a  lease  by  way  of  mortgage,  and  the  conTeyanoe 
of  an  estate  subject  to  a  mortgage  or  incumbrance,  to  a 
second  mortgagee,  or  to  a  purchaser,  where  it  is  impos- 
sible that  these  words  could  constitute  a  covenant  by  the 
mortgagee  to  pay  the  rent  in  the  one  case,  or  by  the  se- 
cond mortgagee  or  purchaser  to  pay  off  the  mortgage  or 
incumbrance  in  the  other. 

It  may  be  said,  however,  that,  in  these  instances,  the 
context  and  subject-matter  of  the  instrument  lead  to  the 
inference  that  no  covenant  was  intended  by  these  words, 
but  that,  in  the  present  case,  no  such  inference  arises; 
and  that  the  same  words,  in  different  instruments,  may 
have  different  meanings.  This  may  be  true,  but  it  lies 
upon  the  defendant  in  error  to  shew  affirmatively  thatthe 
words  amount  to  an  agreement  with  him  to  pay  the  rent 
and  perform  the  covenants;  and  is  there  any  thing  in  this 
indenture  which  tends  to  prove  that  they  were  meant  to 
be  used  in  any  other  sense  than  that  which  would  natu- 
rally be  attributed  to  them  in  the  place  in  which  they 
occur?  On  the  contrary,  if  the  assignor  really  intended 
that  the  assignee  should  covenant  with  him  to  pay  the 
rent  and  perform  every  covenant  during  the  term,  and 
thus  become  liable,  not  only  for  his  own  defaults,  but  for 
those  of  all  subsequent  assignees — and  the  assignee  really 
intended  also  to  bind  himself  to  that  extent — is  it  not  to  be 
expected  that  they  would  have  expressed  themselves  in 
distinct  unambiguous  language?  especially  as  it  is  the 
usual  practice  in  cases  of  this  kind,  where  such  a  liability  is 
intended,  for  the  assignee  to  enter  into  a  bond  or  an  ex- 
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press  covenant  of  indemnity  with  the  assignor  against  the  'BjtcA.  Chamber, 
covenant  in  the  original  lease.     It  was  a 'very  just  remark  ^ 

made  by  the  counsel  for  the  plaintifFin  error,  that  it  is  the    Wolverioob 
duty  of  a  party  who  intends  to  bind  another  by  a  covenant      steward. 
in  a  former  formal  instrument,  to  insert  it  in  that  instru- 
ment, in  distinct  and  intelligible  terms,  by  which  the  party 
to  be  bound  cannot  be  deceived,  and  not  to  call  upon  the 
Court  to  infer  such  a  covenant  from  words  which  are  at 
least  equivocal,  and  which  one  party  may   never  have 
meant  to  use  in  the  sense  ascribed  to  them  by  the  other 
For  these  reasons,  we  think  that  the  proper  construction  of 
this  indenture  is,  that  these  are  words  of  qualification, 
and  not  of  contract ;  and,  if  the  question  were  entirely  new, 
we  should  adopt  that  construction.     We  have,  however, 
the  authority  of  the  Court  of  King's  Bench,  in  a  case 
which  is  not  reported,  the  particulars  of  which  have  been 
furnished  by  my  brother,  James  Parke^  who  was  counsel  in 
it — Mitts  V.  Harris,  Michaelmas  Term,  1820.     It  was  an 
action  of  assumpsit  by  the  assignor  against  the  assignee  of 
a  lease,  who  had  accepted  but  not  executed  the  assign- 
ment, for  not  repaying  to  the  assignor  the  rent  which  he 
had  been  obliged  to  pay,  after  the  assignee  had  assigned 
over.     The  deed  contained  similar  words  to  those  in  this 
instrument.     Lord   Tentei'den  nonsuited  the  plaintiff  on 
the  trial  at  the  Sittings  before  Michaelmas  ^erm,  ]8£0. 
On  a  motion  for  a  new  trial,  the  Court  confirmed  his  Lord- 
ship's decision  by  refusing  a  rule,  on  the  ground  that 
these  were  not  words  of   agreement,   but  were  merely 
descriptive  of  the  obligations  to  which  the  assignee  would 
be  liable  as  between  him  and  the  lessor.     It  remains  only 
to  make  some  observations  on  the  cases  relied  upon  by  the 
defendant  in  error.    That  of  Burnett  v.  Lynch  (a),  pro- 
ceeds upon  the  ground  that,  during  the  continuance  of  the 
interest  of  the  assignee,  there  b  a  duty  on  his  part  to  pay 

(a)5B.&G.689. 
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E'di.  Chamber,  tlic  rent  and  perform  the  covenants.  Baytey^  J.,  in 
V  \  '  '  giving  judgment,  states,  that  the  duty  is  commensurate 
WoLYCRiuuB  with  the  time  during  which  the  assignee  has  an  interest  in 
STbWAKo.  the  premises.  Tliis  duty,  we  think,  would  arise  from  the 
mere  relation  between  the  parties,  without  any  such  words 
as  those  now  under  consideration ;  for  the  effect  of  the  as- 
signment is,  that  the  lessee  becomes  a  surety  to  the  lessor 
for  the  assignee,  who,  as  between  himself  and  the  lessor 
is  the  principal,  bound,  whilst  he  is  assignee,  to  pay  the 
rent  and  perform  the  covenant  running  with  the  estate; 
and  the  surety,  after  paying  the  debt,  or  discharging  the 
obligation  to  which  he  is  liable,  has  his  remedy  over 
against  the  principal.  And  he  would  also,  in  all  proba- 
bility, have  the  same  remedy  over  against  each  subsequent 
assignee,  in  respect  of  breaches  committed  during  the 
continuance  of  the  interest  of  aech ;  for  the  lessee  is,  in 
effect,  a  surety  for  each  of  them  to  the  lessor.  The  case 
of  Chancellor  v.  Poole  (a),  was  also  mentioned,  in  which 
Lord  Mansfield  said, ''  that  there  was  a  covenant  by  the 
defendant  for  paying  the  rent  in  the  deed-poll,  but  it  was 
with  the  lessee.''  There,  however,  the  words  of  the  in- 
strument were  very  different ;  they  were  these,  "  the  as- 
signee paying  the  rent  and  performing  the  covenants,  and 
indemnifying  the  lessee  against  the  same;'*  which  last 
words  were  incapable  of  being  construed  as  qualifying  the 
generality  of  the  granting  part,  and  could  have  no  other 
effect  than  an  agreement  on  the  part  of  the  assignee  with 
the  assignor.  For  these  reasons  we  think  that  the  judg- 
ment of  the  Court  of  Common  Pleas  ought  to  be  reversed. 

Judgment  reversed. 

(a)  Doug.  767. 
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Exch,  o/PUas, 

CoTTEBiLL  r.  Dixon.  v    '^^'  ^ 

JjImILNER  had  obtained  a  rule  to  change  the  venue  in  a  motion  to 
this  case  from  Suffolk  to  Lancaster,  on  a  special  affidavit,  f^^H  Jj^- 
stating  amongst  other  things  that  the  witnesses  all  resided  grounds,  ought 

-  to  be  made  after 

in  Lancaster.  plea  pleaded. 

/t.  V.  Richards  shewed  cause,  and  objected  that  the 
application  being  made  after  plea  pleaded  was  too  late. 

Bayley,  B. — That  is  so,  when  the  application  to  change 
the  venue  is  made  upnn  the  ordinary  affidavit  of  the  cause 
of  action  arising  in  the  county  of  J.  and  not  elsewhere.  But 
where  an  application  is  made  to  change  the  venue  on  spe- 
cial grounds,  it  ought  to  be  made  after  plea  pleaded,  be- 
cause, until  then,  it  cannot  be  known  what  issue  is  to  be 

tried. 

Rule  absolute. 


Balmont  r.  Morris.  ^ 

JK^   F.  RICHARDS  had  obtained  a  rule  for  setting  Though  a  piain- 
aside  the  proceedings  on  the  bail  bond  on  payment  of  to  declare  de 
costs.  ^f?**^"^'  y*!' 

if  he  do  not»  he 
cauDOt  say  that 

Sir    fV»  Owen  shewed  cause.— The  only  question  is,  he  has  lost  a  trial, 
whether  the  bail  bond  is  not  to  stand  as  a  security.     If  the'buu  bond 
bail  had  been  properly  put  in,  the  plaintiff  might  have  J|f"on*Jj|fJ'"" 
tried  his  cause ;  and  it  is  no  answer  to  say  that  he  has  not  fside  proceed. 
declared;  because  a  plaintiff  is  never  bound  to  declare  de  bid' bond. ^ 
bene  esse. 

Bat  ley,  B* — Though  you  are  not  bound  to  declare  de 
bene  esse,  yet,  if  you  do  not,  you  cannot  say  that  you  have 
lost  trial  (a). 

Rule  absolute,  on  payment  of  costs,  without 
the  bail  bond  standing  as  a  security. 

(a)SccRulc6,HU.T.2W.4 
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EdiM.  of  iVf ff*, 


By  A  local  act  for 
p«vin(^,  lightin  , 
waicliiiifr,  and 
improving  the 
town  of  Lea- 


Butler  r.  Ford  and  Ledger. 

ixSSAULT  and  false  imprisonment    Plea,  not  guilty. 
At  the  trial  before  Denman,  C.  J.,  at  the  last  Spring  As- 
sizes for  the  county  of  Warwick^  the  fiu:ts  of  the  ease 
mingion,  certain  appeared  to  be  as  follows: — The  phuntiffwas  a  botdier in 

cominissioners         ,  *•#•  !*<•■  »-• 

were  appointed ;  the  to wn  of  Leamtngtofi ;  the  defendants,  Ford  and  Ledger ^ 
i^Ce^re'tmho-  ^^'^  constablcs  and  watchmen  appointed  by  the  com- 
ri«ed  to  appoint,  missloners  under  an  act  for  paving,  watching,  and  im- 
treaiurer  and  proving  the  town  of  Leamington.  On  the  81st  September^ 
«iriuch"iurv!5y-  ^8»J^,  about  the  hour  of  eight  in  the  evening,  a  disturb- 
^Mk'nT&T&c,,  ^^^^  ^^^^  P'**^®  **  ^''®  plaintiff's  house,  occasioned  by  the 
beadles,  conita-  plaintiff  quarrelling  with  and  beating  an  apprentice  boy 
in  his  service.  The  boy  was  heard  to  utter  great  cries, 
and  was  seen  to  come  out  of  the  house,  and  endeavour  to 


bles,  watclimen 
and  other  offl- 
corS|  deputies, 
or  aiil«tantt,  for 

the  eiccution  of  run  away,  with  his  head  cut,  and  bleeding  profusely.  The 
the  act,  at  they  plaintiff  followed  him  in  a  state  of  great  excitement,  and 
attempted  to  renew  the  violence,  but  the  boy  eventually 
made  his  escape.  A  crowd  collected,  and  the  boy  having 
stated  that  his  master  had  cut  him  with  a  knife,  a  report 
to  this  effect  prevailed  amongst  the  persons  assembled, 
and  reached  the  ears  of  the  defendants,  who  came'up  to 
the  spot  as  the  people  were  dispersing.  The  defendants 
entered  the  plaintiff  *tf  premises,  and  found  him  lying  on 
the  floor  in  a  back  room.     They  seized  the  plaintiff,  and 


ihould  from  time 
to  time  think 
proper.   By  lec- 
tion77,tlifcom- 
miMioneri  were 
alio  empowered 
to  appoint  luch 
number  of  able 
bodied  men  at 
they  ihould 
thinlc  proper,  to 
bt  employed  aa 
watchmen  du* 
ring  the  niglit 


time,  and  It  waa  t^jj  \^\^  jjjjey  wanted  him  5  and,  according  to  the  evidence 

•hould  be  law- 
ful fur  tuch  watclimen,  and  they  were  thereby  required  in  their  respective  stations,  to  apprehend 
and  secure  all  maleflictors,  &c  &&,  and  all  suspected  persons  who  should  be  found  wandering  or  mis- 
behaving themselves  during  the  hours  of  keeping  watch.  By  section  7S,  the  watchmen  were  to  be 
sworn  in  as  conitaMet,  and  wore  to  be  invested  with  the  like  powers  and  authorities,  &c.  &c.,  as 
any  con  ablcn  were  invented  with  or  enjoyed  by  law.  By  section  163,  it  was  enacted,  that  no  ac- 
tion, suit,  or  information  ihould  be  commenced  against  anif  person  or  persons /or  amy  thing  done  or 
to  be  done  under  or  by  virtue  of  that  act,  until  one  calender  month's  notice  thereof  should  have 
been  first  given  in  writing  to  the  clerk  of  the  commissioners  of  the  cause  of  action,  nor  at  any  time 
whatsoever  after  lufilclent  latiifaction  or  tender  should  have  been  made  to  the  party  aggrieved. 
The  act  cpntalned  the  uiual  power  of  pleading  the  general  issue,  and  giving  the  special  matter  in 
evidence,  and  the  act  was  to  be  deemed  a  public  acti — Held,  first,  that  the  section  requiring  notice 
to  be  given  is  not  confined  to  acti  done,  or  directed  to  be  done,  by  the  commissioners,  but  applies 
to  acts  done  by  conitablei  and  watchmen.  Secondly,  that  evidence  of  the  defendants  acting  as  con- 
stables and  watchmen  under  the  commissioners  in  the  town,  was  prifnd/beie  sufficient  to  entitle  them 
to  the  protection  of  the  above  section,  without  proof  of  their  appointment;  and,  thirdly,  that  where 
the  watchmen  had  reasonable  ground  of  suspicion  that  felony  had  been  committed  by  the  plaintiff, and 
went  to  the  plaintiff's  house  to  apprehend  him  for  such  felony,  but  beat  him,  and  used  much  more  violence 
^|in  was  neeessary  for  effecting  his  apprehension,  they  were  protected  by  the  section  requiring  notice. 
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of  a  8bop  boy  who  was  present,  began  to  beat  the  plain-  Bxck.  i^  Pleas. 
tiff  jn  a  violent  manner  with  their  staves,  in  consequence 
of  his  not  immediately  accompanying  them.  They  forced 
him  from  the  back  room  into  the  shop,  where  they  were 
seen  by  several  persons  from  the  street,  a  crowd  having 
again  collected ;  and,  according  to  the  statements  of  the  wit- 
nesses, the  defendants,  on  the  one  hand,  continued  their 
violence  towards  the  plaintiff,  while  he,  on  the  other  hand, 
violently  resisted  theur  attempts  to  remove  him.  Mean- 
while, the  mob  in  the  street  began  to  raise  a  great  outcry 
against  the  officers,  which  increased  so  much,  when  the 
latter  forced  the  plaintiff  out  of  his  shop  into  the  street, 
that  they  gave  up  the  idea  of  carrying  him  away,  and  suf- 
fered him  to  return  into  his  shop.  A  by-stander,  who  was 
called  as  a  witness  for  the  plaintiff,  went  up  to  the  officers 
and  inquired  of  them  if  they  had  a  warrant,  to  which  Ford 
replied  they  had  not,  and  stated  that  they  bad  had  infor- 
mation that  the  plaintiff  had  cut  open  his  apprentice's 
head  with  a  knife;  he  added,  that  they  had  told  the 
plaintiff  that  they  did  not  mean  to  apprehend  him  if  he 
would  engage  to  remain  quietly  at  home  till  the  next 
morning,  and  that  they  should  not  have  apprehended 
him  if  he  had  not  abused  them. 

On  the  part  of  the  defendants,  a  written  appointment  of 
Ford,  as  head-constable  and  watchman,  was  put  in  and 
proved ;  and  it  was  also  proved,  that,  for  a  considerable 
time  before  the  above  transaction  occurred,  both  he  and 
the  oth^r  defendant  had  acted  as  constables  and  watch- 
men under  the  commissioners  of  the  town  of  Zf^amt ^a^^on. 
By  the  act  under  which  the  defendants  derived  their  au- 
thority, viz.  6  Oeo.  4,  for  paving,  lighting,  watching,  and 
improving  the  town  of  Leamington,  certain  commissioners 
were  appointed,  and,  by  sect.  11,  were  authorized  to  ap- 
point, by  writing  under  their  hands,  a  treasurer  and  clerk, 
and  also  certain  other  officers  therein  mentioned,  *'  and 
also   all   such  surveyors,  scavengers,  rakers,  cleansers. 
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Exch.  of  Pleat,  water-kecpers,    lighters    of  lampsj   beadles^  eonsiablest 
watchmen^  and  olher  officer  or  officers,  deputies,  or  as  - 
sistants,  for  the  execution  of  the  purposes  of  the  act,  as 
they  should  from  time  to  time  think  proper.**    By  sect. 
77,  the  commissioners  were  also  empowered  to  appoint 
such  number  of  able*'bodied  men  as  they  shouki  thmk 
proper  to  be  employed  as  watchmen  during  the  night- 
time, and  to  provide  proper  watch-houses  for  the  safe  cus- 
tody of  persons  apprehended  by  such  watchmen  while  on 
duty:  and  to  discharge  and  fine  watchmen  for  neglect  of 
duty.    And  it  was  enacted,  that  **  it  should  be  lawful  for 
such  watchmen,  and  they  were  thereby  required,  in  their 
respective  stations,  to  apprehend  and  secure  all  malefac- 
tors, rogues,  vagabonds,  and  disorderly  persons,  and  dis- 
turbers of  the  public  peace,  and  all  suspected  persons  who 
should  be   found  wandering  or  misbehaving  themselves 
during  the  hours  of  keefttog  watch,  and  to  conduct  all 
such  persons,  as  soon  as  conveniently  might  be,  before  some 
justice  of  the  peace."    By  sect.  78,  the  watchmen  were  to 
be  sworn  in  as  constables,  and  were  to  be  invested  with 
the  like  powers  and  authorities,  privileges  and  immuni- 
ties, as  any  constables  were  invested  with  or  enjoyed  by 
law.      By  sect.  81,  two  justices  of  the  peace  were  em- 
powered to  punish  watchmen  by  imprisonment  for  neglect 
or  misconduct.    By  section  163,  it  was  enacted  that  no 
**  action,  suit,  or  information,  should  be  commenced  against 
any  person  or  persons  for  any  thing  done  or  to  be  done, 
under  or  by  virtue  of  that  act,  until  one  calendar  month's 
notice  thereof  should  have  been  first  given  in  writing  to 
the  clerk  of  tlie  commissioners  of  the  cause  and  intention 
of,  for,  and  coneeming  such  action  or  suit ;  nor  at  any 
time  whatsoever,   after  sufficient  satisfaction  or  tender 
should  have  been  made  to  the  party  aggrieved.*'    It  was 
also  pro? ided  by  the  same  section  that  the  general  issue 
might  be  pleaded  in  any  such  action,  and  the  act  and 
special   matter  given  in  evidence;   and  that  the  matter 
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or  thing  for  which  such  action,  &c.  should  be  so  brought  ^cf*-  ofPUai, 
was  done  in  pursuance  and  by  the  authority  of  the  act 
It  was  also  declared  that  the  act  should  be  deemed  a 
public  act. 

Upon  the  above  provisions  it  was  contended  that  the 
plaintiff  ought  to  be  nonsuited,  in  consequence  of  his 
having  omitted  to  give  the  notice  of  action  required  by 
the  163rd  section.  And,  on  the  other  hand,  it  was  ob- 
jected by  the  plaintiff  that  the  defendant  Ledger^  at  all 
events,  could  not  claim  the  benefit  of  the  provisions  of  the 
act|  without  his  appointment  being  put  in  and  proved; 
proof  of  acting  in  the  character  of  constable  or  watchman 
being  insufficient.  DenmanfC  J.,  left  three  questions  to 
the  jury,  viz.«-  Ist  Whether  the  defendants  had  reasonable 
grounds  for  suspecting  that  a  felony  had  been  committed? 
Sndly.  Whether  they  went  to  the  plaintiff's  house  in  order 
to  apprehend  him  for  such  fidony?  and,  Srdly,  whether 
they  used  more  violence  than  was  necessary  for  effecting 
such  apprehension.  The  jury  found  in  the  affirmative, 
as  to  the  first  two  questions;  and,  as  to  the  third,  they 
found  that  the  defendants  had  used  much  more  violence 
than  was  necessary,  Imd  gave  the  plaintiff  SOL  damages, 
leave  being  given  to  the  defendants  to  move  to  enter  a 
nonsuit.  A  rule  for  this  purpose  having  been  obtained  in 
last  Easier  term— 

Goii/6iini,Ser}t.,and  Humfrey  now  shewed  cause. — No- 
tice of  acUon  was  unnecessary :  the  163rd  section  was  in- 
tended to  apply  to  acts  expressly  directed  by  the  statute 
or  by  the  commissioners  themselves;  but  not  to  acts  done 
by  subordinate  officers  under  a  general  authority  derived 
from  the  statute  or  the  commissioners.  It  is  reasonable 
that  the  commbsioners  themselves  should  be  protected ; 
but  if  it  be  held,  that  the  present  defendants  are  entitled 
to  notice,  it  will  follow  that  the  lowest  servants  of  the  com- 
missioners, such  as  lamplighters  and  scavengers,  will  all 
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^'<*-^'*'«"»  be  entitled  to  the  same  priTiIege,  which  appears  very  un* 
V  V  "^  reasonable  and  inconvenient.  [Lord  Lyndkurst. — Section 
Butler  ^^  of  the  act  expressly  directs  the  watchmen  to  appre- 
FoRD.  hend  malefactors  and  suspected  persons  misbehaving  them- 
selves]. The  defendants  did  not  act  upon  thb  occasion 
as  watchmen^  but  as  constables:  if  they  had  been  patrol- 
ling the  streets  as  watchmen,  and  had  seen  the  disturb- 
ance, it  might  have  been  different;  but  they  did  not  come 
up  until  the  first  disturbance  was  over  and  the  people  had 
dispersed.  Secondly*  Admitting  that  notice  is  necessary 
with  regard  to  the  acts  of  watchmen  and  constables,  it  can 
only  be  required  in  cases  where  the  conduct  of  the  officers 
has  been  of  such  a  description  that  they  might  reasonably 
suppose  they  were  warranted  by  the  statute  in  acting  as 
they  did.  Cook  v.  Leonard,  per  Bay  ley  ^  J.  (a).  Here 
the  whole  conduct  of  the  officers  was  such  that  they  could 
have  had  no  reasonable  ground  for  believing  that  they  were 
acting  in  pursuance  of  the  act;  for,  according  to  the  evi- 
dence of  the  boy,  they  began  to  beat  the  plaintiff*  before 
he  had  used  any  violence  in  resisting;  and,  according  to 
their  own  statement  made  at  the  time,  they  apprehended 
the  plaintiff^,  not  on  the  ground  of  his  having  committed  a 
felony,  but  because  he  abused  them.  There  was  no  colour 
for  supposing  that  this  conduct  was  warranted  by  the  act; 
and  if  that  be  so,  they  are  not  entitled  to  notice.  Morgan  v. 
Palmer  {b);  Irving  V.  Wilson  (c).  [Bayley,B, — In  those 
cases  there  was  no  colour  for  supposing  that  any  part  of 
the  act  complained  of  was  warranted ;  but  here  the  ori- 
ginal apprehension  was  lawful.]  When  part  of  an  act  is 
lawful,  but  the  defendant  by  mistake  or  inadvertence  ex- 
ceeds his  authority,  notice  ought  to  be  given — Per  Lord 
Kenyon,  Greenway  v.  Hurd{d)\  but  here  the  excess  was 
not  by  mistake  or  inadvertence,  But  was  entirely  wanton; 


(a)  6  B.  &  C.  351,  6,  6.  (c)  4  T.  R.  486. 

(6)  2  B.  &  C.  729.  (rf)  4  T.  R.  666. 
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for  beating  18  no  part  of  the  duty  of  an  officer.  An  action  Exck  of  pum, 
may  be  maintained  for  the  beating,  though  not  for  the 
seizure;  and  here  the  jury  have  given  damages  for  the 
excess  alone.  Thirdly.  At  all  events  the  protection  is 
confined  to  the  defendant  Fordy  and  the  plaintiff  will  be 
entitled  to  retain  his  verdict  against  the  other  defendant. 
By  section  1 1,  the  appointment  of  constables  and  watchmen 
is  required  to  be  made  in  writing,  and  no  such  appoint* 
ment  was  proved  as  to  the  defendant  Ledger;  the  only 
evidence  being  that  he  had  acted  as  constable  and  watch- 
man. Now  evidence  of  acting  may  be  sufficient  in  the 
case  of  ordinary  officers  known  to  the  law,  but  not  in  the 
case  of  officers  deriving  a  special  authority  from  a  local 
act,  and  claiming  exclusive  privileges  by  virtue  of  their 
offices.  Such  parties  ought  to  bring  themselves  clearly 
within  the  act;  but  mere  evidence  of  acting  is  of  an  equi- 
vocal nature,  for  the  party  might  be  an  ordinary  consta- 
ble, acting  within  the  limits  of  the  local  act,  but  not  de- 
riving his  authority  from  the  commissioners.  [Lord  Zyiuf- 
hursi. — The  act  is  a  public  act,  and  the  officers  acting 
under  it  are  well  known  in  the  place  where  the  transaction 
occurred.  In  Berryman  v.  Wise  (a),  it  is  laid  down,  that, 
in  the  case  of  all  peace-officers,  constables,  &c.,  it  is  suf- 
ficient to  prove  that  they  acted  in  those  characters,  with-^ 
out  producing  their  appointments.  BuUer,  J.,  referred 
to  Gordon^s  case  (6),  where  all  the  Judges  held,  that  proof 
of  acting  was  sufficient  in  an  indictment  for  the  murder  of 
an  officer  in  the  execution  of  his  duty. 

Adams^  Seijt.,  and  Hayes^  in  support  of  the  rule,  were 
directed  to  confine  themselves  to  the  first  and  second 
points.  FirsL  Watchmen  and  constables  are  clearly  en- 
titled to  the  benefit  of  the  136th  section,  which  extends 

(a)  4  T.  R.  366.  (6)  Leach,  Cro.  Ga.  585. 
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Er^i,.  '/PUas,    to  actions  against  "  any  persons  for  anj  tfaing  done  onder 
'^  or  by  Tirtoe  of  the  act."    They  derire  their  whole  ao- 

BtTLtfc  thority  from  the  act;  and  aectioo  77  empresily  icquiies 
rouD.  watchmen  to  arrest  "  malefactors,  disturbers  of  die  pobBc 
peace,  and  suspected  persons  wandering  or  nusbehaTmg 
theroselres  daring  the  hours  of  keeping  watch."  Now  the 
transaction  which  gare  rise  to  the  apprebensioo  of  the 
plaintiff  occurred  daring  the  boors  of  keeping  watch,  and 
the  jury  have  found  that  there  was  reasonable  ground  fbr 
suspecting  the  plaintiff  had  conmitted  a  felony:  it  is, 
therefore,  plain  that  the  words  of  the  abore  sectioir  ex- 
pressly authorised  the  defendants  to  apprehend  him.  If 
they  had  neglected  to  do  so,  under  the  circumstances  of 
the  case,  they  would  have  been  liable  to  punishment  for  a 
neglect  of  duty,  under  sections  77  and  78;  and  it  would 
be  Tery  unreasonable  to  say,  that  they  would  have  been 
liable  to  punishment  under  these  sections  for  n^lecting 
their  duty,  and  not  entitled  to  the  protection  given  by 
section  163,  for  attempting  to  perform  it.  No  authority 
can  be  produced  in  support  of  the  argument,  that  a  pro- 
vision of  this  description  is  confined  to  the  acts  of  the 
commissioners  themselves.  Such  a  limited  construction 
would  entirely  defeat  the  object  of  the  clause;  for  the 
commissioners  scarcely  ever  act  themselves,  but  always  by 
their  officers.  Graves  v.  Amold{a)  is  directly  in  point. 
Secondly.  If  any  part  of  the  defendants'  conduct  was  jus- 
tified by  the  act,  they  were  entitled  to  notice;  and,  ac- 
cording to  the  finding  of  the  jury,  the  original  apprehen- 
sion  was  clearly  legal.  That  apprehension  and  the  sub- 
sequent violence  form  one  continuous  act;  the  violent  con- 
duct of  the  defendants  being  occasioned  by  the  violent 
resistance  of  the  plaintiff.  It  is,  therefore,  the  ordinary 
case  of  a  party  engaged  in  the  performance  of  an  act 

(fl)  3  Camp.  242, 
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which  he  was  authorized  to  do,  and  exceedincr  his  autho-  Sxch,  o/piea*, 

1833 
rity ;  and  it  is  established  by  many  decisions,  that  in  such 

a  case  notice  of  action  must  be  given. 

They  were  then  stopped  by  the  Ck>urt. 

Lord  Lyndhurst,  C.  B. — I  am  of  opinion  that  the  rule 
for  entering  a  nonsuit  ought  to  be  made  absolute.  It  has 
been  contended,  in  the  first  place,  that  the  168rd  section, 
which  requires  notice  to  be  given,  should  be  confined  to  acts 
done  or  directed  to  be  done  by  the  commissioners  them- 
selves; but  the  language  of  the  statute  does  not  warrant  such 
a  construction.  The  act  says,  that  **  no  action,  suit,  or  in- 
formation shall  be  commenced  against  cmy  person  or  per* 
sons  for  any  thing  done  or  to  he  done  under  or  by  viriue 
of  this  act,  until  one  calendar  month's  notice  thereof  shall 
be  first  given  in  writing  to  the  clerk  of  the  commissioners, 
signed  by  the  intended  plaintiflT^  of  the  cause  and  intention 
of,  for,  and  concerning  such  action  or  suit,  nor  at  any  time 
whatsoever  after  sufficient  satisfaction  or  tender  shall  have 
been  made  to  the  party  aggrieved.'*  Nothing  can  be 
more  general  than  the  words  of  this  section,  and  there  is 
nothing  to  justify  us  in  giving  them  a  limited  construction. 
The  ol]|jcct  of  the  clause  is  to  enable  the  commissioners  to 
tender  amends  for  the  acts  of  their  officers  where  the  cir- 
cumstances of  the  case  appear  > to  render  such  a  course 
proper,  and  this  object  would  be  defeated  by  the  limited 
construction  contended  for  on  the  part  of  the  plaintiff 
If  an  authority  were  wanting  on  this  point.  Graves  v.  Ar^ 
nold  is  directly  applicable.  Upon  the  question  raised  as 
to  the  evidence  offered  at  the  trial  to  establish  that  the 
defendants  were  constables  and  watchmen,  I  think  it  was 
sufficient  to  prove  that  they  acted  in  those  characters. 
Evidence  of  this  nature  is  evidence  that  they  were  duly 
appointed ;  it  is  not  conclusive,  but  quite  sufficient  as  a 
primd  facie  case.     Upon  the  remaining  question,  namely. 
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Ejeeh.  of  PUat,  whether  the  conduct  of  the  deFendants  was  of  such  a 
1833.  . 

^    description  as  to  enable  them  to  avail  themselves  of  the 

Butler  provision  of  the  statute  relative  to  notice  of  action,  the 
Ford.  facts  of  the  case  are,  that  the  officers  had  reasonable 
ground  for  apprehending  the  plaintiff;  that  they  attempted 
to  apprehend  him,  and  that,  upon  his  resistancCi  they  were 
guilty  of  an  excess  in  endeavouring  to  effect  his  appre- 
hension. But  where  officers  are  in  the  execution  of  their 
duty  and  are  guilty  of  an  excess,  this  is  just  the  case 
which  the  statute  was  intended  to  meet;  for  the  enact- 
ment which  enables  the  commissioners  to  tender  amends 
would  be  useless  in  cases  where  the  officers  had  acted 
within  the  strict  line  of  their  duty. 

Bayley,  B. — It  is  quite  clear  that  the  163rd  section  is 
not  confined  to  acts  done  by  the  commissioners  them- 
selves: if  any  party  is  doing  an  act  which  the  statute  au- 
thorizes, he  is  acting  under  and  by  virtue  of  the  act 
Upon  the  question  of  excess,  you  must  not  look  to  insu- 
lated parts  of  the  transaction,  but  to  the  whole  of  it. 
Here  there  was  evidence  that  the  pluntiff  had  grossly 
misconducted  himself  to  a  boy  in  his  service,  and  the  cir- 
cumstance of  the  case  raised  a  suspicion  that  he  bad 
been  guilty  of  a  felonious  cutting  and  wounding;  the 
jury  found  that  there  was  reasonable  ground  for  such  a 
suspicion^  and  that  the  defendants  went  to  apprehend  the 
plaintiff,  but  committed  unnecessary  violence  in  effecting 
his  apprehension.  Upon  a  view  of  the  whole  evidence, 
it  appears  that  the  defendants  were  engaged  in  doing  an 
act  authorized  by  the  statute,  but  went  beyond  their  duty, 
and  this  is  precisely  the  case  for  a  notice  of  action.  The 
cases  cited  by  the  plaintiff's  counsel  are  plainly  distin- 
guishable. In  Cook  v.  Leonard  there  was  no  reasonable 
ground*  for  supposing  that  any  part  of  the  act  done  was 
authorized  by  the  statute;  and  in  Morgan  v.  Palmer  and 
Irving  V.  Wilson,  there  was  no  colour  for  supposing  that 
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the  defendants  were  entitled  to  exact  the  money  in  virtue  Ejceh.  rfPkas, 

1833 
of  their  respective  offices.  Upon  the  last  point,  I  think,  that,     v.         *  ^ 

even  if  strict  proof  of  appointment  were  necessary,  it  was  Botler 
enough  to  prove  the  appointment  of  one,  and  that  the  pjl^,^, 
other  would  also  be  entitled  to  notice,  as  acting  in  his 
aid.  But,  besides  this,  the  general  rule  is  well  establish- 
ed, that  evidence  of  acting  is  suflScient  primd  facie  proof 
of  appointment;  and  no  distinction  can  be  supported  be** 
tween  peace-officers  appointed  under  a  local  act  and  other 
peace-officers. 

Vauohan,  B. — I  am  of  the  same  opinion  upon  all  the 
points.  The  case,  on  the  part  of  the  plaintiff,  has  been 
argued  as  if  the  violence  complained  of  were  an  insulated 
act,  standing  perfectly  distinct  from  all  the  other  circum- 
stances of  the  case ;  but  it  is  not  so,  the  arrest  and  subse- 
quent violence,  are  parts  of  the  same  transaction;  and  the 
violence  proved  to  have  been  committed  by  the  defendants 
is  only  evidence  that  they  were  guilty  of  an  excess.  Green- 
way  V.  Hurd  (a)  shews,  that,  when  parties  have  committed 
an  excess  in  the  performance  of  a  lawful  act,  they  are 
within  the  scope  of  legislative  provisions,  resembling  that 
contained  in  the  I63rd  section  of  the  act  now  before  us; 
and  Wetter  v.  Toke  (6)  is  a  strong  authority  to  shew  that 
such  provisions  are  expressly  intended  to  apply  to  cases 
where  the  party  claiming  to  be  entitled  to  notice  has  been 
a  wrong-doer.  It  seems  to  me,  from  the  whole  evidence, 
that  the  present  case  is  within  the  very  words  of  the  act, 
as  well  as  within  its  spirit  and  meaning. 

Holland,  B. — I  am  also  of  the  same  opinion.  Upon  the 
first  point,  I  think  the  very  general  language  of  the  163rd 
section  manifestly  shews  that  it  was  intended  to  apply  to 
all  parties  acting  under  the  statute.     I  also  think  that  the 

(a)  4  T.  R.  563.  (h)  9  East,  364. 

VOL    I.  Y  Y 
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Exch, of Pietut  evidence  of  acting  was  sufficient  proof  of  appointment; 
and  that  here  the  evidence  was  decisive  to  shew  that  the 
defendants  had  acted  in  the  particular  characters,  by  Tirtue 
of  which  they  claimed  to  be  entitled  to  notice.  Upon  the 
remaining  point,  I  am  of  opidion  that  the  pliuntiff  cannot 
separate  the  alleged  excess  from  the  original  apprehen- 
sion, and  claim  to  maintain  the  present  action  in  respect 
of  such  excess  alone.  The  argument  for  the  plaintiff, 
upon  this  point,  would  go  to  the  extent  of  proving  that 
notice  was  never  necessary,  except  in  cases  where  it  could 
not  be  wanted;  for  the  plaintiff,  in  an  action  like  the 
present,  might  always  wait  the  event  of  a  trial,  and,  if  he 
succeeded  in  establishing  that  any  excess  had  been  com- 
mitted by  the  defendant,  he  would  say  that  his  action  was 
brought  only  in  respect  of  such  excess,  and  not  for  the 
original  apprehension.  This  would  also  impose  great 
hardship  upon  officers  in  the  execution  of  their  duty ;  for 
itmight  often  happen  that  a  party  who  had  been  appre- 
hended, and  had  violently  resisted  the  officer  effecting  his 
apprehension,  would  be  able  to  prove  that  the  officer  had 
used  considerable  violence,  while  the  latter  might  be  with- 
out the  means  of  shewing  that  the  plaintiff^s  conduct  had 
rendered  such  violence  absolutely  necessary. 

Rule  absolute. 


Sandland  v.  Claridoe. 

A  f«Vfl.^*n«  Scire  facias  against  bail.  The  ca.  sa.  against  the  pro- 
tested after  the  cipal  in  the  original  action  was  returnable  on  the  4tb  of 
ihe^ca.  sa.  **  May.  The  sci.  fa.  was  tested  on  the  8th  of  May,  being 
agamstthepriD-  ^i^^  j^^^  j^y  o(  Easter  term,  was  returnable  on  the  25th  of 
The  four  days  Mat/,  and  was  lodged  with  the  sheriff  of  Middlesex  on 
set.  fa.  against  the  13th  of  Motf,  and  the  bail  were  duly  summoned. 

bail  must  lie  in 
the  sheriff's  of- 
fice need  not  be  Jq^^  Jervis  now  movcd,  upon  notice,  to  set  aside  the 

in  term. 
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writ  of  sci.  fa*,  and  all  proceedings  thereon,  for  irregu-  ExeKofPUas, 
larity.  vJ!^ 

The  writ  of  sci.fa.  is  irregular,  in  not  being  tested  on  sandland 
the  retam  day  of  the  writ.  In  Tidd's  Practice  («),  it  is  claridoe, 
laid  down  that  **  the  sci.  fa.,  upon  a  recognisance  against 
bail  in  the  action,  when  the  ptoceedirigs  are  by  bill,  ought 
to  be  tested  on  the  return  day,  or,  by  original  in  the 
King's  Bench  or  Common  PleiUf  on  the  quftrto  die  post  of 
the  return  of  the  capias  ad  satisfaciendum  against  the 
principal.**  So,  in  Dax's  Practice  (Jb)  it  is  said,  that  ''  it 
should  be  tested  on  the  return  day  of  the  ca,  sa.'* 

The  proceedings  are  also  irregular,  as  the  writ  of  sci.fa^ 
was  not  left  four  clear  days  in  term  at  the  sheriff's 
office.  In  Daw's  Practice  (c)  it  is  said,  ''  it  must  be  left 
in  the  sheriff's  office  the  last  four  clear  days,  exclusive  of 
the  day  it  is  lodged  and  of  the  return  day,  and  exclusive  of 
Sundays,  before  the  return  thereof.-'  The  rule  is  laid 
down  in  the  same  way  in  TidcTs  Practice  (d). 

Crompton  shewed  cause  in  the  first  instance. — ^There 
is  no  authority  for  saying  that  the  four  days,  during 
which  the  writ  is  to  lie  in  the  sheriff*'s  office,  are  to  be  in 
term.  The  books  of  practice  which  have  been  cited  lay 
down  the  rule  with  great  particularity,  but  they  say  the 
last  four  clear  days  before  the  return,  and  do  not  say  four 
days  in  term.  [Bayley,  B. — If  the  sci.fa.  be  returnable,  as 
it  may  be,  on  the  first  day  of  term^  how  could  the  four  last 
days  exclusive  before  the  return,  during  which  the  writ  is  . 
to  lie  in  the  office,  be  in  term?]  As  to  the  teste  of  the  sci» 
fa.f  all  the  authorities  and  cases  shew  merely  that  the  sci.fa, 
cannot  be  tested  before  the  return  of  the  ca.  sa.  It  may 
be  tested  either  on  the  return  day,  or  after  the  return 
day,  that  is,  after  the  cause  of  action  has  accrued,  and 

(a)  1176,  8th  edit.  (c)  ht  edit.  123. 

(i)Ibid.  (rf)  8th  edit.  1179. 
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Eich.  of  Pleat,  not  before.     It  is  an  action  upon  a  judgment;  and  there  is 
'^     nothing  to  compel  a  party  who  has  a  cause  of  action,  to 
Sandland      sue  out  his  writ  the  very  day  the  cause  of  action  accrues, 
Claridqe.      whether  he  proceeds  by  set.  fa.  or  by  action  of  debt. 

The  contest  in  the  cases  has  always  been,  as  to  whether 
the  set.  fa.  could  be  sued  out  on  the  return  day,  not 
whether  it  must  be  sued  out  on  that  day.  Stewart  ▼. 
Smith  (a);  Shivers  v.  Brooks  (b).  The  Courts  have  held 
that  the  writ  might  be  tested  on  that  day,  because  the 
cause  of  action  had  then  accrued;  but  this  is  the  first 
case  in  which  the  bail  have  said  that  the  set.  fa.  was  sued 
out  too  late. 

John  JerviSf  in  support  of  the  rule,  relied  on  the  au- 
thorities in  the  books  of  practice  mentioned  by  him  in 
moving  for  the  rule,  and  upon  the  uniform  practice,  and 
he  referred  to  the  officers  of  the  Court 

Lord  Lyndhurst,  C.  B. — The  Master  states  to  us, 
that  it  is  usual  that  the  writ  of  sci.  fa.  should  be  tested 
on  the  return  day  of  the  ca.  sa. ;  but  he  does  not  state 
that  it  is  necessary  that  it  should  be  so  tested ;  the  autho- 
rities shew  that  it  may  be  tested  on  the  return  day,  not 
that  it  must.    The  rule  must  be  discharged. 

Rule  discharged,  with  costs. 

(a)  2  Ld.  Raym.  1567 ;  Strange,      (6)  8  T.  R.  628. 
866,  S.  C. 
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EjccK  0/ PUat, 
1833. 

Williams  v.  Stott. 

Blander.    The  declaration  began  by  alleging,  that,  slander,  for  ac- 

before  the  time  of  the  committing  the  grievances  therein-  offeionioui"em- 

after  mentioned^  the  plaintiff  was  employed  as  the  servant  ***^^*™*"JVj 

of  certain   persons,   to  wit/  the  mayor,  aldermen,    and  that  the  piaia- 

burgesses  of  the  borough  of  Warwick;  in  a  certain  situ-  chosen  and 

ation,  office,  and  employment,  to  wit,  the  situation,  office,  J^u^^ieet^heW 

and  employment  of  one  of  the  chamberlains  of  the  com-  ^J  »  corpora- 
tion, as  cham- 
mons  and  commonable  lands,  within  the  parish  of  Si.  beriainofcer- 


Mary,  in  the  borough  of  tVarwick;  by  virtue  and  in  exer-  ^^  ^^^  xhe 

cise  of  which  said  employment,  it  was  the  plaintiff's  duty  i"^^J^* 

to  receive  and  take  into  his  possession  divers  large  sums  of  (who  received 

money,  for  and  on  account  of  the  said  mayor,  aldermen,  aon)  were  to' 

and  burgesses.     And  that  the  defendant,  contriving  to  ^^J^"^^ 

injure  the  plaintiff,  and  to  cause  it  to  be  suspected  that  he  monersand 

had  been  and  was  guilty  of  the  offence  of  fraudulent  and  using  the  com- 

felonious  embezzlement ^  and  to  subject  him  to  the  penalties  t™^'JJpioy*the*' 

provided  by  the  laws  against  persons  guilty  thereof,  in  Monies  so  re- 

&c.,  at  &c.,  in  a  discourse  which  the  defendant  had  of  and  ing  the  lands  in 

concerning  the  plaintiff,  as  such  servant  of  the  said  mayor,  counVat  the  end 

aldermen,  and  burgesses,  and  of  and  concerning  the  plain-  J'^o**^/^^*^ 

tiff's  conduct  in  his  said  employment,  in  the  presence,  of  the  corpora- 

o  ■  111*  11  1^1  ••        tion,  and  to  pay 

&c.,  spoke  and  pubhshed  to  and  of  and  concerning  the  over  any  ba- 
plaintiff,  and  of  and  concerning  the  conduct  of  the  plain-  {fJISs^lo  Ws 
tiff  as  such  servant  as  aforesaid,  the  false  and  defamatory  successors  in  of- 

.11   .         fice:— ir#W, 

words  following,  viz.:  ^'You  are  a  rogue  and  a  villain;  that  the  plaintiff 

and  what  have  you  (meaning  the  said  plaintiff)  done  with  servant,  or^per- 

the  commoners'  money  ?  (thereby  meaning  money  received  J^^^JJ^^J^ 

by  the  plaintiff  by  virtue  of  his  said  employment).     You  of  a  servant," 

(meaning   the   plaintiff)  embezzled ! "    (thereby  meaning  g  Geo.  4,  c.  29, 

that  the  plaintiff  had  fraudulently  and  feloniously,   and  J^^J/e^ent''"" 

If  a  good  in- 
nuendo in  a  declaration,  ascribing  a  particular  meaning  to  alleged  slanderous  wordo,  be  not  sup- 
ported in  evidence,  the  plaintiff  cannot  reject  it  at  the  trial,  and  resort  to  another  meaning. 

Semble,  that  a  verbal  imputation  of  fraudulent  embexslement  in  an  office  of  the  above  de- 
scription would  not  be  actionable. 
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Exch.  ojPkasy   ajTainst  the  form  of  the  statute  in  that  behalf  made  and 
1833. 

provided^  embezzled  money  received  by  him  by  virtue  of 

his  said  employment).  There  were  other  words  of  general 
abuse  set  out  in  the  county  which  it  is  unnecessary  to 
mention.  The  second  count  was  similar  to  the  firsts  re- 
ferring to  the  prefatory  matter  stated  in  that  count,  and 
containing  a  similar  innuendo.  The  third  count  set  out  the 
same  words,  but  alleged  that  they  were  spoken  of  and 
concerning  the  plaintiff  as  servant  to  certain  persons,  to 
wit,  the  commoners  of  the  parish  of  Si.  Mary^  in  the 
borough  of  Warwick,  in  a  certain  employment,  to  wit,  &c, 
describing  the  employment  as  in  the  first  count,  but 
stating  that  the  monies  were  received  for  and  on  account 
of  the  commoners,  with  a  like  innuendo  as  to  felonious 
embezzlement.  The  fourth  count  alleged  that  the  words 
were  spoken  of  and  concerning  the  plaintiff,  and  of  and 
concerning  his  conduct  in  a  certain  employment,  to  wit, 
the  employment,  situation,  and  office  of  one  of  the  cham- 
berlains of  the  commons  and  coinmonable  lands  of  the 
parish  of  St.  Mary^  without  averring  that  he  was  servant 
to  any  parties,  but  containing  a  similar  innuendo.  The 
last  count  did  not  refer  to  any  office,  but  merely  set  out 
the  words  with  an  innuendo  that  the  defendant  meant  that 
the  plaintiff  had  been  guilty  of  fraudulent  and  felonious 
embezzlement.     Plea— Not  guilty. 

At  the  trial  before  Denman,  C.  J.,  at  the  last  Spring  As- 
sizes for  the  county  of  Warwick,  it  appeared  in  evidence 
that  there  were  commonable  lands,  of  considerable  extent, 
attached  to  the  borough  of  Warwick,  and  that  the  plaintiff 
filled  the  situation  of  one  of  the  chamberlains  of  the  com- 
mons of  the  parish  of  St.  Mary.  The  chamberlains,  four  in 
number,  were  annually  nominated  by  the  leet  jury,  at  a 
court  leet  held  by  the  mayor,  aldermen,  and  burgesses  of 
Warwick.  The  steward  of  the  leet,  by  whom  the  court 
was  held,  was  the  town  clerk  of  the  corporation,  who 
swore  in  the  chamberlains  when  chosen.  The  duties  of 
the  office  consisted  in  superintending  certain  lands,  upon 
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which  various  persons  inhabiting  the  parish  of  St.  Mary  excK  o/puas, 
had  rights  of  common;  the  chamberlains  collected  certain  ^  ^^^- 
sums  from  the  commoners  in  respect  of  the  number  of 
commonable  cattle  turned  upon  the  lands  by  each  indi- 
vidual ;  and  they  also  collected  monies  from  persons  mak- 
ing use  of  the  commonable  lands  at  races  and  reviews, 
which  were  usually  held  therein.  The  monies  thus  collect- 
ed they  applied  in  fencings  soughing,  draining,  and  other- 
wi^  keeping  the  lands  in  order;  and,  at  the  expiration  of 
their  year  of  office,  they  passed  their  accounts  before  two 
of  the  aldermen  of  the  corporation,  who  ,were  also  justices 
in  the  borough;  and,  if  any  balance  remained  in  their 
hands,  they  paid  it  over  to  their  successors  in  office. 
Upon  this  evidence,  it  was  objected  by  the  defendant's 
counsel  that  the  plaintiff  was  not  a  servant,  or  person  em- 
ployed in  the  capacity  of  a  servant,  within  the  meaning  of 
the  statute  .7  &  8  Geo.  4,  c.  ^,  s.  47,  tiie  present  legis- 
lative provision  as  to  embezzlement  by  clerks  or  servants  ; 
and  that,  as  there  was  an  innuendo  to  each  of  the  counts, 
averring  that  the  defendant  meant  to  impute  to  the  plain- 
tiff the  offence  of  embezzlement  against  the  form  of  the 
statute,  the  plaintiff  ought  to  be  nonsuited.  The  Lord 
Chief  Justice  reserved  the  point,  and  the  jury  found 
a  verdict  for  the  plaintiff.  In  Easier  Term  last.  Hill 
obtained  a  rule  nisi,  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  and  relied  on  the  words  of  the  above  sta- 
tute (a),  and  cited  Smith  v.  Carey  (6). 

(a)  **  If  any  clerk  or  servant,  fender  shall  be  deemed  to  have 

or  person  employed  for  the  pur-  feloniously  stolen  the  same  from 

pose  or  in  the  capacity  of  a  clerk  his  master,  although  such  chat- 

or  servant,  shall,   by  virtue  of  tel,  money,  or  security,  was  not 

such  employment,  receive,  or  take  received  into  the  possession  of 

into  his  possession,  any  chattel,  such  master,  otherwise  than  by 

money,  or  valuable  security,  for,  the  actual  possession  of  his  clerk, 

or  in  the  name,  or  on  the  account  servant,  or  other  person  so  em- 

of  his  master,   and  shall    frau-  ployed.** 

dulently  embezzle  the  same,  or  (6)  3  Camp.  461 . 
any  part  thereof,  every  such  of- 
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^''^\qIo^'^*       Goulburn,  Serjt.,  and  Hayes,  now  shewed  cause.— JFir«l. 

s — ^ /     1  lie  plaintin  was  a  servant,  or  person  employed  in  the  ca- 

WiLi.iAMs      pacity  of  a  servant,  to  the  corporation  of  Warwick^  and 
stott.        was  therefore  within  the  7  &  8  Geo.  4,  c.  29,  s.  47.    The 
words  of  that  statute  are  sufficiently  comprehensive  to 
embrace  the  servant  of  corporations.    The  former  statute, 
39  Geo,  3,  c.  85,  expressly  mentions  servants,  or  persons 
employed  in  that  capacity,  **  to  any  body  corporate  or 
politic,**  and  it  is  obvious  that  these  words  were  omitted  in 
the  recent  statute  only  for  the  sake  of  brevity.     Here  the 
corporation  were  lords  of  the  leet,  at  the  court  of  which 
the  plaintiff  was  appointed.    The  court  was  held  by  the 
town  clerk,  and  it  appeared  that  various  other  officers  of 
the  corporation  were  appointed  at  tlie  same  time  and  in 
the  same  manner.    The  duties  of  the  office  were  those  of 
an  ordinary  bailiff  or  steward,  and  were  confined  to  the 
superintendence  of  a  certain  part  of  the  corporation  lands; 
and,  at  the  end  of  the  year,  the  chamberlains  passed 
their  accounts  before  two  aldermen  of  the  corporation. 
The  whole  of  the  evidence  taken  together  shews  that  the 
plaintiflP  was  substantially  a  servant  of  the  corporation. 
It  will  be  objected  that  he  was  not  a  servant  but  an  officer; 
but,  if  he  is  to  be  excluded  from  the  operation  of  the 
statute  on  this  ground,  the  same  consequence  will  follow 
in  the  case  of  the  majority  of  the  servants  of  corporations. 
He  is  not  the  less  a  servant  for  being  an  officer.  [Botkmdf 
B. — Some  years  ago  a  person,  who  held  a  situation  under 
the  trustees   of  Greenwich  Hospital,  and  who  had  em- 
bezzled to  a  great  amount,  was  indicted,  and  Mr.  Justice 
Burroughs^  before  whom  he  was  tried,  af^er  much  consi* 
deration  held,  that  the  prisoner  did  not  come  within  the 
statute,  on  the  ground  of  his  being  a  sworn  officer,  and 
not  an  ordinary  servant.     It  appears,  in  the  present  case, 
that  the  plaintiff  was  also  sworn  in.]     Much  might  depend 
in  that  case  upon  the  precise  nature  of  the  employment, 
and  on  the  framing  of  the  indictment;  but,  even  admitting 
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it  to  be  an  authority  in  point,  the  ruling  of  the  learned  Exeh.  ofpieas. 
Judge  can  hardly  be  considered  as  decisive  of  the  question. 
And  it  appears  a  strong  proposition  that  a  man  employed 
to  do  acts  of  service  for  others  should  cease  to  be  a  ser- 
vant,  because  he  bound  himself  by  an  oath  to  perform  his 
service  faithfully.  The  statute  refers  to  the  nature  of  the 
employment,  not  the  mode  of  appointment;  and  there  are 
several  cases  which  shew  that  it  is  not  confined  to  ordi- 
nary clerks  and  servants.  In  72.  v.  Squire  (a),  the  ac- 
countant and  treasurer  to  overseers  of  a  township  was 
held  within  the  late  statute.  In  R.  v.  Tyers  {b),  a  person 
who  was  clerk  to  parish  officers  at  a  salary  voted  in  vestry, 
was  indicted,  and  no  question  raised  as  to  the  nature  of 
his  employment.  In  BeacaWs  case  (c)^  the  steward  of 
the  guardians  and  directors  of  the  poor  of  parishes,  in- 
corporated by  an  act  of  parliament,  which  created  the 
office  of  steward,  and  directed  the  mode  of  appointment, 
was  indicted,  and  no  point  taken  as  to  his  not  being  an 
object  of  the  statute.  In  R.  v.  Burton  (d),  a  parish  clerk^ 
who  had  collected  and  embezzled  the  sacrament  money, 
was  held  not  within  the  act;  but  there  it  did  not  appear 
that  he  collected  the  money,  either  by  virtue  of  his  office, 
or  by  the  directions  of  the  minister  or  churchwardens; 
and  the  money  was  received  for  purposes  of  charity. 

Secondly,  The  plaintiff  may  rely  on  the  fourth  county 
which  does  not  allege  that  he  was  servant  to  any  one.  The 
innuendo  as  to  felonious  embezzlement  may  be  rejected ;  and 
the  words  will  be  actionable  without  the  aid  of  the  innuendo, 
as  amounting  to  slander  of  the  plaintiff  in  his  office.  An 
innuendo  may  always  be  rejected  where  there  is  a  suffi- 
cient cause  of  action  without  it;  and,  in  the  present  case, 
the  innuendo  was  wholly  unnecessary,  since  it  does  not 
refer  to  any  previously  ascertained  facts,  but  merely 
states  the  supposed  meaning  of  the  slander,  which  mean- 

(a)  Riiss.  &  Ry.  Cro.  Ca.  349.  (c)  1  Ry.  &  Mo.  Cro.  Ca.  16. 

(6)  Ibid.  402.  (d)  Ibid.  237. 
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Exch,  of  Pleat,   ing  the  Court  would  collect  without  any  innuendo.    It  is 
V  also  an  established  principlci  that  the  plaintiff,  in  any  ac- 

WiLLiAMi  tion  of  tort,  may  recover  upon  proof  of  a  part  only  of  the 
stott.  cause  of  action  stated  in  his  declaration,  provided  such 
part  be  in  itself  sufficient  to  form  the  subject  of  an  action. 
In  Corbett  v.  Hill  (a),  it  was  held  that  an  innuendo 
might  be  rejected  where  the  words  were  actionable  with- 
out any  innuendo.  Smith  v.  Cooker  (6),  was  a  similar  de- 
cision. In  Roberts  v.  Camden  (c),  an  innuendo,  not  war- 
ranted by  any  preceding  colloquium,  was  rejected.  In 
Harvey  v.  French  (rf),  an  innuendo,  improperly  enlarging 
the  sense  of  a  libel,  was  rejected,  on  a  writ  of  error,  after 
verdict  for  the  plaintiff.  [Bayley,  B. — That  was  a  bad 
innuendo.  Have  you  any  authority  to  shew  that  where 
there  is  a  good  and  valid  innuendo,  which  is  not  support^ 
ed  by  proof,  you  can  resort  to  another  meaning,  which 
you  have  not  given  to  the  words?]  A  much  stronger  ar- 
gument applies  against  the  rejection  of  the  innuendo  in 
Harvey  v.  French  than  in  the  present  case;  for  it  might 
have  been  urged  that  the  plaintiff  had  there  recovered 
damages  in  respect  of  the  enlarged  sense,  whereas  here 
the  objection  arises  before  the  case  goes  to  the  jury;  and 
they  give  damages,  not  in  respect  of  the  enlarged  sense 
stated  in  the  declaration,  but  in  respect  of  that  actually 
proved  by  the  witnesses.  Smith  v.  Cqrey  (e),  and  Sellers 
V.  Till(f),  will  be  relied  on  by  the  other  side;  but  the 
first  is  only  a  nisi  prius  decision,  and  appears  imperfectly 
reported;  for  the  expressions  attributed  to  Lord  Ellenbo- 
rough  do  not  appear  warranted  by  the  slanderous  words 
themselves.  The  words  are  stated  to  be,  that  the  plaintiff 
*'  lived  by  swindling  and  robbing  the  public.'*  Now  a 
verbal  charge  of  swindling  is  not  actionable ;  Saville  v. 

(a)  Cro.  Eliz.  609.  (d)  1  Cr.  &  M.  1. 

(b)  1  Rol.  Rep.  84,  and  Cro.  Car.         (e)  3  Camp.  46 1 . 

612.  C/)  4  B,  &  C.  666;  7  D.  &  R. 

(c)  9  East,  93.  121,5.0.] 
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Jardine  (a) ;  and  "  robbing  the  public**  is  a  loose  general  Exek.  rfpuoi, 

expressioni  which  clearly  does  not  impute  felony,  and 

cannot  be  actionable  per  se  in  any  other  sense.    Sellers 

V.  TiU  will  be  found  more  fully  reported  in  7  Dowh  ^ 

RyL  121;  and,  according  to  that  report,  the  judgment 

appears  to  have  proceeded  entirely  on  the  ground  of  the 

words  being  only  actionable  with  respect  to  the  plain  tiff  *s 

character  as  collector,  which  situation  he  failed  in  proving 

that  he  filled.     The  innuendo  being  rejected,  the  count 

will  be  good  as  shewing  a  slander  of  the  plaintiflP  in  his 

office;    the   nature  of  the  office,  whether  lucrative  or 

merely  confidential,  is  immaterial.   In  Strode  v.  Homes  (b)f 

slander  of  a  churchwarden  was  held  actionable  (c). 

Thirdly.  The  words  themselves  import  a  felonious  em- 
bezzlement ;  and  the  plaintiff  may,  therefore,  recover  on 
the  fifth  count,  without  any  reference  to  the  situation  he 
held,  or,  at  all  events,  it  was  a  question  of  fact  for  the  jury 
whether  the  defendant  did  or  did  not  mean  to  impute 
this  offence  to  the  plaintiff.  Slanderous  words  are  to  be 
construed  in  their  ordinary  and  popular  sense ;  Harvey  v. 
French  ;  and  the  word  '^  embezzle,"  in  its  ordinary  sense, 
imports  a  felonious  embezzlement.  It  is  also  fully  settled, 
that  a  party  using  slanderous  words  must  be  taken  to 
admit  every  fact  which  is  necessarily  to  be  inferred  from 
the  words  themselves.  And  a  man  cannot  commit  em- 
bezzlement without  being  in  a  situation  which  enables 
him  to  do  so.  On  these  principles,  an  action  would  have 
been  maintainable,  even  though  the  plaintiff  had  heldn  o 
situation  whatever,  unless  the  jury  had  negatived  the 
intention  to  impute  an  indictable  offence.  And  it  seems 
strange  that  the  plaintiff  should  be  deprived  of  a  right  of 
action  merely  because  he  holds  a  situation,  in  which  it 
may  be  a  nice  point  of  law  whether  or  not  a  felonious  em- 
la)  2  H.  61.532.  Stark.  Libel,  p.  117,  et  ug.  2Qd 
(6)Styl.938.  edit, 
(c)  See  the  cases  collected,  I 
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Exch.  qfPUat,  bezzleoient  can  be  committed.     It  is  not  asserted  as  a 

18dd* 

fact  that  the  defendant  did  not  mean  to  impute  this  of- 
fence to  the  plaintiff;  and  if  such  were  really  his  meaning, 
it  appears  to  be  creating  a  false  issue  to  be  arguing  whe- 
ther or  not  the  plaintiff  could  commit  it.  Where  words 
are  primd  facie  actionablci  the  onui  is  on  the  defendant, 
to  shew  that  they  were  used  in  an  innocent  sense;  and  the 
question  is  one  of  fact  to  be  determined  by  the  jury. 
Cristie  v.  Cowell  (a);  Pen/old  v.  fVestcotti^^b).  The 
jury  have  not  found  here  that  the  words  were  used  inno- 
cently, and,  therefore,  at  all  events,  the  objection  is  only 
a  ground  for  a  new  trial. 

Hill  and  Bourne^  in  support  of  the  rule. — He  must  be  a 
servant,  or  a  person  in  the  same  situation  as  a  servant,  to 
come  within  the  meaning  of  the  statute.  There  must  be 
a  master,  but  who  is  the  master  here  ?  The  plaintiff  has 
no  salary,  which  is  an  incident  of  service.  He  is  to  account 
to  two  aldermen  of  the  corporation,  but  who  is  he  to  pay 
over  the  money  to? — not  to  them,  but  to  bis  successors  io 
office.  Besides,  he  has  a  right,  during  the  continuance  of 
his  office,  to  retain  the  money.  If  he  has  a  right  to  retain 
the  money  at  the  time,  then  the  misapplication  of  the  mo- 
ney at  the  time  cannot  be  an  embezzlement  within  the  sta- 
tute. Here,  the  defendant  was  appointed  by  a  court  leet, 
not  by  the  corporation  of  the  commoners.  [Bayley,  B* — 
The  cases  where  a  person  has  been  held  to  be  a  servant 
within  the  act,  seem  all  to  be  plainly  cystinguishable  from 
the  present.  They  are  cases  where  the  person  takes  his 
office  immediately  from  the  person  who  is  to  have  the  con- 
trol over  him  as  master,  and  where  the  servant  receives 
money  for  him,  which  the  master  has  a  right  to  have  paid 
over  to  him  then.  Here,  he  has  a  right  to  retain  the  mo- 
ney from  the  corporation  during  his  continuance  in  office.] 
The  corporation  never  are  entitled  to  it  at  any  time. 

(fl)  1  Pcakc,  4.  (6)  2  Bos.  &  Pul.  N.  R.335. 
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Secondly.  If  an  innuendo  be  inserted  by  ignorance  or  Exch,  ofpieat, 
error,  and  it  is  a  bad  one,  it  may  be  rejected  from  the  re-  *  ^ 

cord.     But,  we  are  not  considering  here,  whether  the  re*      Williams 
cord  be  good  or  bad,  but  whether  applying  the  facts  to  the        stott. 
record  as  it  stands,  it  is  proved.     The  defendant  is  not 
saying  that  the  declaration  is  demurrable,  but  that  the 
facts  proved  at  the  trial  do  not  support  it.      All  the  cases 
cited  were,  either  on  writs  of  error  or  in  arrest  of  judg- 
ment, except  the  case  of  Smith  v.  Carey,  where  Lord  El- 
lenborough  says,  **  The  words  were  in  themselves  action- 
able;  and,  if  there  had  been  no  such  innuendo  as  to  their 
meaning,  the  plaintiff  would  certainly  have  been  entitled 
to  a  verdict;  but  the  plaintiff  was  bound  ^to'  shew  they 
were  spoken  in  the  sense  he  ascribed  to  them.'-    It  does 
not  appear  that  the  declaration  was  bad,  but  that  the  facts 
as  applied  to  that  declaration  did  not  support  it.     In  Sel- 
lers V.  nil,  the  Court  says,  the  plaintiff  was  bound  to 
prove  that  the  words  were  applicable  to  him,  in  the  man- 
ner that  he  had  himself  pointed  out,  and  for  want  of  such 
proof  was  properly  nonsuited.    Those  decisions  are  di- 
rectly in  point.     [Bayley,  B. — ^There  is  a  case  which  has 
not  been  mentioned,   Woolnoth  v.  Meadows  (a),  where  it 
was  held,  that  the  meaning  of  the  words  must  be  proved 
as  laid.     Lord  EUenborough,  after  stating  the  innuendo, 
says,  **  Now,  upon  a  count  so  framed,  the  plaintiff  must 
have  gone  into  other  proofs  than  of  the  mere  speaking  of 
the  words;  and,  he  must  not  only  have  shewn  that  the  de- 
fendant's meaning  was  to  impute  a  crime  of  that  nature  to 
the  plaintiff,  but  that  the  words  were  so  understood  by  the 
hearers."] 

Baylby,  B.— I  thhik  that  the  rule  in  this  case  ought  to 
be  made  absolute.  It  is  material  to  see  what  allegations 
are  contained  in  the  declaration ;  for,  if  there  be  a  failure 
of  proof  with  regard  to  any  essential  allegation,  the  plain- 

(d)  5  East,  469. 


Digitized  by 


Google 


684  CASES  IN  THE  EXCHEQUER, 

Exch,  of  Pleas,   tiff  Cannot  be  entitled  to  recover.     The  declaration  con- 
1833 

tains  five  counts,  and,  at  the  commencement  of  the  first, 

there  is  a  prefatory  averment  which  extends  to  several  of 
the  others.  The  plaintiff  states  in  this  averment,  that,  be- 
fore and  at  the  time  of  the  committing  of  the  grievances 
thereinafter  mentioned,  h^  had  been,  and  was  employed  as 
the  servant  of  certain  persons,  to  wit,  the  mayor,  alder- 
men, and  burgesses  of  Warwick^  in  a  certain  situation,  of- 
fice, and  employment,  to  wit,  the  situation,  office,  and  em* 
ployment  of  one  of  the  chamberlains  of  the  coiftmons  and 
commonable  lands  within  the  paridi  of  SU  Mury^  in  the 
borough  of  Warwicki  by  virtue  and  in  exercise  of  whidi 
employment,  it  was  the  duty  of  the  plaintiff  to  receive  and 
take  into  his  possession,  from  time  to  time,  divers  sums  of 
money,  for  and  on  account  of  the  said  mayor,  aidermenj 
and  burgesses.  It  is  not  alleged,  that  the  office  or  em- 
ployment of  chamberlain  is  a  public  office;  nor;  Is  the  of- 
fice so  described  as  to  enable  us  to  judge  whether  it  is  or 
is  not  such  an  office.  The  declaration  then  aters,  that  the 
defendant,  continuing  to  injure  the  plaintiff,  and  to  cause 
it  to  be  suspected  and  believed  that  hehad.b^n  guilty  of 
fraudulent  and  felomou$  embexxl&meni,  and  to  subject 
him  to  the  pains  and  penalties  provided  by  the  laws 
against  persons  guilty  thereof,  in  a  certain  'discouirse 
which  defendant  then  and  there  bad  of  and  concerning 
the  plaintiff,  as  such  servaiU  qfthe  said  mayor ^alderman^ 
and  burgesses,  and  of  and  concerning  the  Conduct  of  the 
saidplaintiffin  his  said  employment,  spoke  4Uidpii(blished 
of  and  concerning  the  plidntiff,  and  ^f  and  concerning 
the  plaintiff ^s  conduct  as  such  servant  as  aforesaid,  in  bis 
said  situation,  office,  and  employment,  the  words  set  out 
in  the  declaration.  And,  at  the  end  of- the' coiint,  there 
is  an  innuendo,  stating  that  the  defendant  meant  that  the 
plaintiff  had  fraudulently,  and  feloniously,  and  against  the 
form  of  the  statute  in  that  behalf,  embezzled  money  re- 
ceived by  him  by  virtue  of  his  said  employment    The 
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second  count  refers  to  the  prefatory  matter  stated  in  the   ^^n^.  rfPUtu, 

1833 

firsts  and  contains  a  similar  innuendo.  The  third  count 
is  substantially  the  same  as  the  first,  with  this  distinction, 
that  the  plaintiff  is  stated  to  be  the  servant  of  the  com- 
moners of  the  parish  of  Si.  Mary,  instead  of  servant  to 
the  mayor,  aldermen,  and  burgesses.  All  these  counts 
ascribe  to  the  pkintiff  the  character  of  servant;  they  state 
the  alleged  slanderous  words  to  have  been  spoken  of  the 
plaintiff  as  such  servant,  and  they  aver  the  meaning  of 
such  words  to  be  that  the  pkintiff  had  committed  em- 
bezzlement, against  the  form  of  the  statute.  It  becomes, 
therefore,  material  to  consider  whether  a  person  in  the 
situation  of  the  plaintiff  is  within  the  provisions  of  the 
statute  relating  to  embezzlement;  for,  if  the  statute  does 
not  apply  to  a  case  of  this  description,  the  plaintiff  will 
not  be  entitled  to  a  verdict  upon  any  of  these  counts. 
The  statutory  provision,  applicable  to  this  question,  is 
contained  in  the  7  &  8  Geo.  4,  c.  29,  s.  47;  and,  it  ap- 
pears to  me,  that  this  provision  was  intended  to  embrace 
persons  of  a  very  different  description  from  the  plaintiff: 
the  words  of  the  act  are,  **  if  any  clerk  or  servant,  or  any 
person  employed  for  the  purpose,  or  in  the  capacity  of  a 
clerk  or  servant,  shall,  by  virtue  of  such  employment,  re- 
ceive, or  &c.,  for,  or  in  the  name,  or  on  the  account  of,  his 
master,  and  shall  fraudulently  embezzle  the  same,  every 
such  offender  shall  be  deemed  to  have  feloniously  stolen 
the  same  from  his  master,  although  such  chattel,  &cl  was 
not  received  into  the  possession  of  such  master,  otherwise 
than  by  the  actual  possession  of  such  servant,  or  other 
person  so  employed."  From  the  whole  of  this  provision, 
it  appears  to  me  to  have  been  intended  to  apply  to  persons 
in  the  ordinary  situation  of  clerks  or  servants,  and  having 
masters  to  whom  they  were  accountable  for  the  discharge 
of  the  duties  of  their  situation.  Now,  in  the  present  case, 
is  the  plaintiff  in  that  situation?  and  who  are  his  masters? 
From  the  evidence,  it  appears,  that  he  was  not  nominated 
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Exeh.  ofpieaa,  by  the  Corporation,  or  the  commoners,  bat  was  appointed 
-  to  the  post  of  chamberlain  at  a  court  leet  And  how 
WiLLiAifa  can  it  be  said  that  the  corporation  or  the  commoners  are 
Stott.  his  masters,  when  he  does  not  derive  his  authority  from 
either?  The  cases,  which  have  been  properly  pressed 
upon  our  attention  by  the  plaintifiTs  counsel,  are  dbtin- 
guishable  from  the  present  upon  this  ground,  viz.  that,  in 
all  these  cases,  the  party  stood  in  the  situation  of  a  plain 
and  ordinary  servant  to  his  employers.  This  observation 
applies  to  the  cases  of  R.  v.  Squire  (a);  R.  v.  Tyers  {b); 
and  BeacalVs  case(c).  But,  in  the  case  of  the  sacra- 
ment money,  the  party  was  held  not  to  be  within  the 
statute,  because  he  could  not  be  said  to  be  the  servant 
of  either  the  minister  or  the  other  parties  named  in  the 
indictment  In  the  present  case,  I  think  that  the  plaintiff 
does  not  come  within  the  fair  meaning  of  the  statute — he  is 
not  the  servant  of  another,  but  fills  an  office  of  his  own; 
he  does  not  receive  money  in  the  course  of  his  employ- 
ment as  the  mere  agent  of  another,  but  appears  to  be  en- 
titled by  virtue  of  his  office  to  keep  the  money  in  his  own 
hands  until  the  end  of  the  year  for  which  he  is  appointed. 
For  these  reasons,  I  am,  therefore,  of  opinion,  that  the 
plaintiff  fails  in  proof  as  to  the  first,  second,  and  third 
counts. 

The  fourth  count  is  differently  framed:  it  is  not  stated 
in  that  count  that  the  plaintiff  is  the  servant  of  any  one; 
but  that  the  words  were  spoken  **  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  conduct  of  the  plain* 
tiff  in  a  certain  employment,  to  wit,  the  employment, 
situation,  and  office  of  one  of  the  chamberlains  of  the 
commons  and  commonable  lands  within  the  parish  of  St. 
Mary  in  the  borough  of  Warwick;^'  and  there  is  an  innu- 
endo similar  to  those  contained  in  the  preceding  counts. 

(a)  1  Ru88.  &  Ry.  G.  C.  349.  (c)  1  Ry.  &  Mo.  Cr.  Gas.  15. 

(h)  Ru88.  &  Ry.  402.  {d)  R.  y.  Barton^  1  Ry.  &  Mo.  G. 

C.  237. 
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It  has  been  contended  that  this  innueodo  may  be  rejected,  Bxeh,  of  Pteat' 
and  that  the  plaintiff  will  then  be  entitled  to  a  verdict  on 
this  count ;  but  the  count  does  not  state  what  the  nature 
of  the  situation  of  chamberlain  is;  and  without  knowing 
this,  how  can  the  innuendo  be  rejected?  You  may  reject 
on  demurrer,  or  on  motion  in  arrest  of  judgment,  an  innu* 
endo  which  is  not  warranted  by  the  preceding  allegations 
in  the  declaration;  and  all  the  cases  which  have  been  cited 
by  the  plaintiff's  counsel  are  cases  of  this  description.  But 
the  question  here  is,  whether  you  may  reject  at  the  trial 
an  innuendo  which  is  good  upon  the  face  of  the  declaration  ? 
By  such  an  innuendo  the  plaintiff  makes  it  part  of  his  case 
that  the  alleged  slander  bears  the  peculiar  character  which 
he  assigns  to  it;  and  I  knov  of  no  instance  in  which  it 
has  been  held  that  you  may  separate  the  words  them- 
selves from  the  explanation  which  the  plaintiff  has  girea 
to  them.  Sellers  v.  Titf  (a).  Smith  v*  Carey  (6),  and  the 
dictum  of  Lord  Ettenborough  in  Woolnoth  v.  Meadows  (c), 
lean  the  other  way:  these  authorities  appear  to  shew  that 
the  whole  of  an  innuendo,  which  is  not  upon  the  face  of  the 
declaration  a  bad  one,  must  be  proved;  they  shew  that 
such  an  innuendo  gives  a  specific  character  to  the  libel  or 
slander,  which  becomes  parcel  of  the  issue,  and  a  failure 
in  proof  of  which  will  be  fatal  to  the  plaintiff's  ease.  Here, 
it  appears  to  me  to  be  clear  from  the  evidence,  that  the  plain- 
tiff was  not  within  the  statute  7  &  8  Geo.  4,  and  therefore  I 
think  he  failed  in  proving  the  innuendo,  and,  consequently, 
that  he  is  not  entitled  to  recover  on  this  count.  But  even 
if  the  innuendo  could  be  rejected,  I  do  not  think  that  the 
plaintiff  would  be  entitled  to  a  verdict.  The  office  of 
chamberlain  is  not  one  of  emolument,  nor  is  it  one  in 
any  manner  known  to  the  law;  and  I  am  not  prepared  to 
say  that  the  chaise  otfraud^Ueni  embezzlement  applied  to 

(a)  4  B.  &  C.  655.  (6)  3  Camp.  461.  (c)  5  East,  470. 

VOL.  I.  z  z 
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Exch,  of  Pleas,  such  a  Situation  would  be  actionable.      The  case  cited 
1833. 
V ^.  from  Styles  (a)  was  of  a  public  officer  deriving  his  author- 

WiLLiAMs  ity  partly  by  common  law  and  partly  by  statute.  Here 
Stoit.  it  is  not  shewn  that  the  office  is  a  public  office;  and,  in  the 
absence  of  such  information,  I  think  the  charge  of  frau- 
dulent embezzlement  is  not  sufficient  to  entitle  the  plaintiff 
to  recover.  The  last  count  of  the  declaration  appears 
also  to  be  insufficient  without  proof  of  the  innuendo  there- 
in; and,  upon  these  grounds,  I  am  of  opinion  that  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

Vauohan,  B. — It  is  important  in  discussing  this  ques- 
tion to  bear  in  mind  the  precise  stage  of  the  proceedings 
at  which  it  arises.  This  is  a  rule  for  entering  a  nonsuit 
upon  a  point  raised  and  reserved  at  the  trial;  and  we  are» 
consequently,  in  exactly  the  same  situation  as  the  Judge 
who  tried  the  cause.  If  it  should  appear  to  us  that  the 
objection  taken  ought  to  have  prevailed  at  the  trial,  it 
must  prevail  now.  Upon  the  best  consideration  I  have 
been  able  to  give  the  circumstances  of  the  case,  I  think 
that  the  objection  ought  to  have  prevailed  at  tlie  trial; 
and  I  therefore  agree  with  my  brother  Bayley^  that  the 
rule  ought  to  be  made  absolute.  The  argument  upon  the 
first  three  counts  of  the  declaration  has  turned  upon  the 
construction  of  the  47th  section  of  7  &  8  Geo.  4,  c.  29, 
and  of  the  former  statute,  39  Geo.  3,  c.  85,  which  has 
been  properly  referred  to  in  illustration  of  the  existing 
legislative  enactments  upon  the  subject  of  embezzlement 
The  39  Geo.  3,  c.  85,  recites  the  mischief  which  the  sta- 
tute was  intended  to  remedy,  and  then  provides  against 
embezzlement  **  by  any  clerk  or  servant,  or  any  person 
employed  for  the  purpose  or  in  the  capacity  of  a  clerk  or 
servant  to  any  person  or  persons  whomsoever,  or  to  any 
body  corporate  or  politic."    The  subsequent  statute  omits 

(a)  Spodc  V.  Hornet,  Slyl.  338. 
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the  words  **  body  corporate  or  politic;'*  but  there  can  be  Exch,  of  pieat 
no  doubt  that  it  would  be  held  to  embrace  persons  em- 
ployed in  the  capacity  of  clerks  or  servants  to  corpora- 
tions. The  question  here  is,  whether  the  plaintiff  is  such 
a  clerk  or  servant,  or  person  employed  in  that  capacity; 
and  I  should  say,  from  the  evidence  that  has  been  given 
of  the  nature  of  his  employment,  that  he  certainly  is  no 
servant.  If  he  be  a  servant,  who  are  his  masters?  What 
control  have  the  parties  named  in  the  declaration  as  his 
masters  over  him  ?  He  receives  money  by  virtue  of  his 
office;  but  it  does  not  appear  that  any  person  has  a  right 
to  demand  the  money  from  him  when  received,  but,  on 
the  contrary,  that  he  is  entitled  to  retain  it  in  his  own 
hands  till  the  expiration  of  his  year  of  office.  These  cir- 
cumstances shew  that  the  plaintiff  is  not  the  servant  of 
another,  but  an  independent  officer.  With  respect  to 
the  fourth  count,  I  am  also  of  opinion  that  the  innuendo 
must  be  read  as  a  substantive  allegation  in  the  declara- 
tion, and  cannot  be  rejected.  The  case  of  an  insensible 
or  repugnant  innuendo  being  rejected  as  surplusage  upon 
demurrer,  or  on  motion  in  arrest  of  judgment,  is  very  dif- 
ferent from  the  present  case.  We  are  here  upon  a  ques- 
tion of  evidence,  not  as  to  the  rejection  of  a  bad  innuendo, 
but  as  to  the  proof  of  a  good  one.  It  seems  tq  me  that 
the  plaintiff,  in  failing  to  bring  himself  within  the  statute, 
has  omitted  to  prove  a  material  allegation  in  the  declara- 
tion, and  that  the  Judge  ought  to  have  nonsuited  him  at 
the  trial;  and  I  therefore  think,  as  we  are  placed  upon 
this  rule  in  the  same  situation  as  the  learned  Judge,  the 
rule  ought  to  be  made  absolute. 

GuRNEY,  B.,  concurred. 

Rule  absolute. 
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Exch,  of  PicMSf 

The  Archbishop  of  Canterbury  0.  Robertson. 

mUAZatorLv-  DeBT  od  a  joint  and  several  bond,  bearing  date  the 
ing  obtained  31  st  of  May,  1830,  in  the  penal  sum  of  50,000/.,  in  which 
the  intestate's  his  Grace  the  Archbishop  of  Canterbury  was  the  obli- 
efa*Jim  or'*"  gee,  and  the  defendant,  and  one  John  Henry  SkeUon, 
10,875/.  8<.  9rf.  and  John  Skelion,  deceased,  were  the  obligors.    The  de- 

to  his  own  use,  i         i    •     '/p 

and  subsequent-  fcndant  pleaded  non  est  factum;  upon  which  the  plaintiff 
»iipt^*before*he  jo*"cd  issuc,  and  then  craved  oyer  of  the  bond  and  con- 
had  exhibited  an  dition,  and  suggested  four  breaches  on  the  record.     The 

inventory,  or  de-  '  ^'^ 

liveredinhisac-  condition  was  as  follows:  that,  M  John  Henry  Skelton,  the 
to  the  condition  natural  and  lawful  father,  and  the  curator  or  guardian,  law- 
tLZl  b^ri,''"'  f""y  assigned  to  John  Henry  Skelton,  Jonathan  Schweit- 
and  before  any    jg^  Skelton,  Mary  Anne  Skelton.  spinster,  and  Lucy  SkeU 

decree  of  the  .        '  /  i       i       n,  i  ,      .  0 

Ecclesiastical  ton^  spinstcr,  minors,  the  lawful  nephews  and  nieces  of 
over  the  resMue  Charles  Frederick  Schweitzer,  deceased,  and  administrator 
kin— J?  w^h  ^^^^  ^^^  singular  the  goods,  chattels,  and  credits  of  the  said 
the  conversion    deceased,  for  the  use  and  benefit  of  the  said  minors,  and 

by  the  adminis-  „  «-  tii  -i  g*    ^ 

trator  of  the  in-  Until  oue  of  them  should  attain  the  age  of  twenty-one 
irhis^o'wiMJse  ^^^^^^  ^^^  make  or  cause  to  be  made  a  true  and  perfect 
so  that  they  were  inventory   of  all  and  singular  the  goods,   chattels,    and 

entirely  lost  to  ,.        ^^    ^  .,     ^  ^   ,         ^>^\^  11, 

the  estate,  was  a  Credits  of  the  said  deceased,  which  had  or  should  come 
condition  of  *he  ^^  ^^^  hands,  possession,  or  knowledge  of  him  the  said 
tou°^'  "*d"  *"^  "^^^^  Henry  Skelton,  or  into  the  bands  and  possession  of 
ister  the  goods  any  pcrson  or  persons  for  him ;  and  the  same  so  made  did 
according  to  *  exhibit  or  cause  to  be  exhibited  in  the  registry  in  the  Pre- 
Iran  acSon*^*^'  rogative  Court  of  Canterbury,  at  or  before  the  last  day  of 

brought  at  the 

instance  of  the 

next  of  kin  in  the  name  of  the  Ordinary,  the  surety  in  the  adminiitration  bond  was  Uable  for  the 

fiill  amount  of  the  money  so  misapplied. 

Even  if  it  be  an  answer  to  breaches  assigned  on  the  condition  of  an  administration  boad»  for 
not  exhibiting  a  perfect  inventory,  or  making  a  true  and  just  account  at  or  before  a  particular  day, 
that  there  was  no  Court  held  on  that  day,  it  must  be  pleaded  in  excuse  of  performance,  and  cannot 
be  given  in  evidence  where  the  defendant  has  pleaded  only  non  est  factum,  and  breaches  have  been 
suggested  on  the  roll,  pursuant  to  8  &  9  fF.  3,  c.  1 1,  s.  8. 

The  administrator  is  not  bound  by  the  administration-bond  to  distribute  the   residue  amongst 
the  next  of  kin  before  there  is  a  decree  of  the  Ecclesiastical  Court  to  pay  over  the  reaidue. 
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November  next  ensuing;  and  the  same  goods,  chattels,  and  ^^\X^^^^' 
credits,  and  all  other  the  goods,  chattels,  and  credits  of  the     v^-.^^J-^ 
deceased  at  the  time  of  his  death,  which  at  any  time  after    Archbiihop  of 

111  ii«  •  i«i.iv«-v       CaMT*  RBURT 

should  come  to  the  hands  or  possession  of  the  said  J.  H. 
SkelioHf  or  into  the  hands  or  possession  of  any  other  per- 
son or  persons  for  him,  did  well  and  truly  administer  ac- 
cording to  law;  and  further  did  make  or  cause  to  be 
made  a  true  and  just  account  of  his  said  administration 
at  or  before  the  last  day  of  May,  18S1;  and  all  the  rest 
and  residue  of  th6  said  goods,  chattels,  and  credits  which 
should  be  found  remaining  upon  the  said  administrator's 
accounts,  the  same  being  first  examined  and  allowed  of  by 
the  Judge  or  Judges  for  the  time  being  of  the  said  Court, 
should  deliver  and  pay  unto  such  person  or  persons  re« 
spectively,  as  the  said  Judge  or  Judges,  by  his  or  their  de- 
cree or  sentence,  pursuant  to  the  true  intent  and  meaning 
of  an  act  of  Parliament,  intitled,  ^'  An  act  for  the  better 
settling  of  intestates'  estates,"  should  limit  and  appoint : 
and,  if  it  should  thereafter  appear  that  any  last  will 
and  testament  was  made  by  the  deceased,  and  the  executor 
or  executors  did  exhibit  the  same  in  the  said  Court,  mak- 
ing request  to  have  it  allowed  and  approved  accordingly, 
if  the  said  John  Henry  Skelton,  being  thbreunto  required, 
did  render  and  deliver  the  said  letters  of  administration, 
approbation  of  such  testament  being  first  had  and  made  in 
the  said  Court,  then  the  obligation  to  be  void,  or  else  to 
remain  in  full  force. 

Upon  this  condition  four  breaches  were  suggested. — 
Firsi,  that  the  said  John  Henry  Skelion  (the  administrator) 
did  not  make  or  cause  to  be  made  a  true  and  perfect  in- 
ventory of  all  and  singular  the  goods,  chattels,  and  credits 
of  the  said  Charles  Frederick  SchweiiMer,  deceased,  which 
bad  come  to  the  hands,  possession,  or  knowledge  of  him 
the  said  John  Henry  Skelton,  and  did  not  nor  would  ex- 
hibit, or  cause  to  be  exhibited,  in  the  registry  of  the  Pre- 
rogative Court  of  Canterbury  f  a  true  and  perfect  inventory, 
or  any  other  inventory,  at  or  before  the  last  day  of  No- 
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^'^^\qo-^^'^'  t?ewt6^  next  after  the  date  of  the  said  writing  obligatory, 
>*— ^^^-1^/     or  at  any  other  time,  contrary  to  the  form  and  effect  of  the 

Archbibhop  of    condition. 

Secondly. — That  the  said  John  Henry  Skelton  did  not 
well  and  truly  administer  according  to  law  the  goods,*  chat- 
tels, and  credits  of  the  said  Charles  Frederick  Schweitzer ^ 
deceased,  which  came  to  the  hands  and  possession  of  the 
said  John  Henry  Skelton  after  the  death  of  the  said 
Charles  Frederick  Schweitzer,  amounting  in  the  whole  to 
a  large  sum  of  money,  to  wit,  30,000/.;  but,  on  the  con- 
trary thereof,  the  said  John  Henry  Skelton,  after  the  same 
so  came  to  his  hands  and  possession  as  aforesaid,  and  be- 
fore any  or  either  of  the  said  minors  in  the  said  condition 
mentioned  attained  the  age  of  twenty-one  years,  wrong- 
fully, unjustly,  and  injuriously,  and  contrary  to  the  intent 
and  meaning  of  the  condition,  wasted  the  same,  and  con- 
verted, appropriated,  and  disposed  of  the  said  goods,  chat- 
tels, and  credits,  being  of  the  value  aforesaid,  to  his  own 
use,  and  the  same  remain  wholly  unadministered,  Contrary 
to  the  form  and  effect  of  the  condition. 

Thirdly. — That  the  said  John  Henry  Skelton  did  not 
make  or  cause  to  be  made  a  true  and  just  account  of  his 
administration  at  or  before  the  last  day  of  May,  I83ly  or 
at  any  other  time  before  or  since  the  day  and  year  last 
aforesaid ;  but,  on  the  contrary  thereof^  wholly  neglected 
and  refused  so  to  do,  contrary  &c. 

Fourthly.— ThsLt,  on  the  17th  November,  1828,  the  said 
C.  F.  Schweitzer  died  intestate,  leaving  J.  S.  Schweitzer, 
and  F.  Chopping  (wife  of  F.  H.  Chopping),  J.  H.  Skel- 
ton, the  younger,  J.  S.  Skelton,  M.  A.  Skelton,  spinster,  and 
L.  Skelton,  spinster^  his  next  of  kin.  That  afterwards, 
and  after  the  death  of  the  said  C.  F.  Schweitzer,  and  after 
paying  and  discharging  of  all  the  just  debts,  claims,  and 
demands  of  the  said  C  F.  Schweitzer,  and  before  the  ex- 
hibiting of  the  pluintiff's  bill,  to  wit,  on  &c.,  there  remain- 
ed and  was  in  the  hands  and  possession  of  the  said  J.  H. 
Skelton,  as  administrator  as  aforesaid,  a  large  sum  of  money. 
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to  wit,  10,875/.  8*.  9</.>  which  might  and  ouglit,  accord-  Exch.  of  PUas, 

ing  to  the  condition  of  the  said  writing  obHgatory.  to  liave     ^  '  ^ 

been  well  and  truly  administered  by  the  said  J.  H.  Skel-    Archbishop  of 
1         .  P  »i       •  •       1  D    Canterbury 

toHf  accordmg  to  law,  in  manner  following,  viz.  the  sum  of 

5331/.  14«.  lOi^.  to  Elizabeth  Younge,  spinster,  adminis* 
tratrix  with  the  will  annexed  of  the  goods  and  chattels 
of  J.  O.  SchweUzer,  deceased,  for  the  use  and  benefit  of 
Ann  Frances  Schweitzer^  daughter  and  universal  legatee 
of  the  said  «7.  G.  Schweitzer^  deceased;  the  sum  of 
211/.  19*.  to  the  said  Frances  Chopping;  the  sum  of 
1332/.  18*.  8W.  to  the  said  J.  H.  Skelion,  the  younger; 
the  sum  of  lt^32/.  18*.  8*i.  to  the  said  J.  S.  Skellon; 
the  sum  of  1332/.  18*.  84e/.  to  the  said  Mary  Ann  Skel- 
ton,  spinster,  and  the  sum  of  1332/.  18*.  Sid.  to  the  said 
Lucy  Skelton,  spinster.  Yet,  the  said  J.  H.  Skelton  hath 
not  well  and  truly  administered  the  last^mentioned  goqds, 
cliattels,  and  credits  of  the  said  C  F.  Schwertzer,  deceas- 
ed, or  any  part  thereof,  according  to  law,  or  paid,  or  de- 
livered, or  divided  the  same  in  manner  aforesaid,  or  other- 
wise howsoever,  but,  on  the  contrary  thereof,  whilst  the  let- 
ters of  administration  were  in  full  force,  wrongfully,  frau- 
dulently, and  unjustly  converted  and  appropriated  the 
same  to  his  own  use,  contrary  to  the  form  and  effect  of  the 
condition;  and  the  said  sums  of  money  still  remain  unad- 
ministered,  and  wholly  due  and  unpaid  to  the  said  Eliza- 
beth Younge,  administratrix  as  aforesaid,  and  to  the  said 
F.  Chopping,  J.  H.  Skelton,  the  younger,  J.  S.  Skelton, 
M.  A.  Skelton,  and  Lucy  Skelton,  respectively. 

The  cause  came  on  to  be  tried  at  the  London  Sittings 
after  last  Michaelmas  Term,  before  Lord  Lyndhurst,  C.  B., 
and  a  special  jury,  when  a  verdict  was  found  for  the  plain- 
tiff on  the  issue  on  the  plea  of  non  est  factum^  with  one 
shilling  damages,  and  one  shilling  damages  on  each  of  the 
breaches,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case : 

C.  F.  Schweitzer  died  on  the  17th  of  November,  18Ji8, 
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^'^*-  ^,,^^^*  intestate,  leaving  as  next  of  kin,  J.  G.  Sehweiixer^  hh  bro- 
v^.^^J«^     ther,  Frances  Chapping,  his  sister,  and  J.  H.  Sielion,  the 
cr^T^BSKy.    younger,  J.  S.  Skelion,  M.  A.  Skelton,  and  Lucy  SkeUam, 
infants,  the  children  of  J.  H.  SkeUon,  a  deceased  sister. 
«7.  G.  Schweitxer  died  in  or  about  six  weeks  after  the  in- 
testate, leaving  A.  F.  Schweitxer,  a  minor,  his  universal 
legatee  and  sole  executrix ;  and  administration  of  his  ea* 
tate  and  effects  with  the  will  annexed  was  granted  to  E. 
Younge.   F.  Chopping  having  renounced  ber  right  to  the 
administration  of  C.  F.  Schweiixer's  estate,  administration 
thereof  was  duly  granted  on  the  1st  of  Jwic^  1890,  to 
J.  H.  SkeUon,  one  of  the  obligors,  as  the  father  and  guar- 
dian, before  then  appointed  by  the  Prerogative  Court,  to 
his  children,  the  above-named  infants^  nephews,  and  nieoea 
of  the  intestate,  during  the  minority  of  the  said  infants, 
and  until  the  eldest,  viz.  J.  H.  Skelion,  the  younger,  came 
of  age.  The  principal  part  of  C  F.  SchweUxer'i  property 
consisted  of  stock  invested  and  standing  in  his  name  at 
the  time  of  his  death  in  the  Three  per  cent.  Consols.  This 
stock,  «/•  H.  Skelton,  the  administrator,  sold  out  in  the 
month  of  June,  1830,  and  opened  an  account  with  the  pro- 
ceeds, amounting  to  23,093/.  15^.,  in  his  own  name,  in  the 
Bank  of  England.  He  also  received  and  paid  in  to  his  ac- 
count 1125/*  dividends  due  on  the  stock,  and  575/.,  a  cash 
balance  standing  to  the  intestate's  credit  at  the  Bank,  be- 
tween the  2nd  of  June  and  the  25th  of  July,  1830.  J.  H* 
Skelton  paid  all  the  debts  and  funeral  expenses  of  the  in- 
testate, and  the  expenses  of  and  incident  to  his  adminis- 
tration, by  applying  14,085/.  14«.  8c/.  in  the  course  of  the 
administration. 

In  September,  1830,  J.  H.  Skelton  made  out  an  account, 
and  delivered  the  same  to  E.  Younge,  the  guardian  of  the 
said  A.  F.  Schweitxer. 

By  the  end  of  July,  1830,  J.  H.  Skelton,  the  adminis- 
trator, appropriated  the  sums  of  4,941/.  I9s.  and  5,119/. 
15i.  10c/.  to  his  own  use,  and  became  bankrupt  on  the  2nd 
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otJune,  18SK    The  Prerogative  Court  never  requires  mi  Bteh.  qf  Pkm, 
adminiitrator  to  deliver  an  inventory  of  account  before  ci-  ^ 

tation,  and  the  same  ia  very  seldom  ddivered  un^  called   Ardibisbop  or 
for.    On  the  ISth  of  /isie,  l&tl,  a  citation  issued  against  ^ 

J.  H.  SkeUan,  the  administrator,  from  the  Prerogative  ^^omwtmM. 
Court,  at  the  instance  of  EUxabeth  Younger  as  adminis- 
tratrix, to  which  he  appeared ;  and,  on  the  5th  of  Juty, 
1831,  brought  in  an  inventory  and  account  on  oath,  and 
was  dismissed  in  respect  of  the  same,  if  not  objected  to  on 
caveat  day  in  August  following. 

On  the  1st  of  December ^  1881,  £•  FonM^e'i  proctor 
prayed  the  Judge  of  the  Ecclesiastical  Court  to  allow  the 
declaration  instead  of  an  inventory  and  account,  and  then 
in  the  registry  of  the  Court;  and  the  Judge  having  heard 
advocates  and  proctors  thereon  on  both  sides,  and  having 
examined  and  allowed  the  inventory,  and  the  account  ex* 
hibited,  the  same  not  having  been  objected  to,  referred 
the  inventory  and  the  account  to  the  registrar  of  the  Pre- 
rogative Court  to  report  the  amount  of  the  residue  of  the 
goods,  &c.  of  the  intestate  remaining  on  the  administra- 
tbn  account,  and  to  what  person  or  persons  respectively 
the  said  residue  was  to  be  limited  and  appointed,  and  in  what 
portions  aUotted,  and  directed  all  other  matters  to  stand 
continued  until  the  said  report  was  brought  in.  On  the 
9th  of  December  following,  the  registrar  reported  that  it 
appeared  upon  the  administrator  s  accounts,  that  a  balance 
of  10,875/.  8«.  9c/.  remained  unadministered,  of  which  sum 
EliMabeth  Younge,  as  administratrix  of  J.  G.  Schtveiixer, 
was  entitled  to  5,3311^  14^.  lOicC,  the  four  children  of 
the  administrator,  J.  H.  Skelton,  to  5,331/.  14s.  lOie/.,  and 
Frances  Chopping  to  a  small  sum  to  make  up  her  full 
share  of  5,331/.  14^.  lOic/. 

On  the  4th  January,  1832,  this  report  was  confirmed  by 
the  Prerogative  Court. 

On  the  1st  o( February  following,  Miss  Younge's  proctor 
prayed  the  Judge  to  decree  distribution  of  10,875/.  8s.  9c/., 
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Excfu  of  PUoi,  remaining  to  be  distributed  according  to  the  registrar's  re- 

^    port,  to  which  «/•  H.  Skelion,  by  his  proctor  objected.    He 

Archbishop  of   tlien  asserted  an  allegation  in  the  nature  of  a  plea,  sbewinff 
Canterbury  i,i.  ,  ,.         T        .ixTr 

cause  why  no  order  could  be  made  on  him,  the  said  J.  H. 

Skelton,  to  pay  or  distribute  any  part  of  the  goods,  chattels, 
and  credits  of  the  said  C.  F.  Scwheitzer,  deceased.  The 
reasons  stated  by  the  said  J.  H.  Skelion,  in  and  by  the  said 
allegation,  why  no  such  order  could  be  made  upon  him,  were 
two :  First,  that  his  eldest  son, «/.  H.  Skelion,  had  attain- 
ed bis  age  of  twenty-one  years  on  the  21st  of  July,  18S1 ; 
that  the  grant  of  administration  to  him  had  ceased;  and 
that  there  was  no  legal  personal  representative  of  the  said 
C.  F,  Schweitzer,  deceased.  And  secondly,  that  be  had 
been  a  trader  according  to  the  provisions  of  the  bankrupt 
law;  that,  on  the  7th  of  June,  a  commission  of  bankrupt 
issued  against  him;  that  he  bad  in  all  things  conformed 
himself  to  the  bankrupt  laws,  and  had  duly  obtained  hu 
certificate,  which  was  allowed  by  the  Lord  Chancellor  on 
15th  September,  1831. 

Miss  Younge^s  proctor  admitted  the  several  positions 
or  articles  of  J.  H.  SkeUon^s  allegations  to  be  true, 
reserving  for  the  consideration  of  the  Court  all  questions 
of  law. 

On  the  25th  February,  183Ji,  J.  H.  Skelion  prayed  the 
Judge  to  pronounce' him  not  liable  to  be  ordered  to  distri- 
bute the  balance  of  the  estate  and  effects  of  the  intestate, 
by  reason  of  his  being  a  certificated  bankrupt,  and  to  dis- 
miss him  from  the  suit,  which  the  Judge  accordingly  did. 

On  the  9th  February,  1831,  Elizabeth  Younge  ex- 
ecuted a  deed  of  release,  prepared  by  her  own  attorney,  to 
J.  H.  Skelion.  J.  H.  Skelion,  in  October,  1830,  and 
April,  1831,  paid  to  Miss  Schweitzer,  half  yearly  divi- 
dends of  86/.  I8s.  id.  each,  as  if  that  sum  hadbeen  so  in- 
vested. In  fact,  Skelion  never  invested  the  money,  and 
the  jury  found  that  the  release  was  a  fraud  by  Skelion.  J. 
H.  Skelion,  the  younger,  the  eldest  son  of  the  adminis- 
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trator,  came  of  age  on  the  2l8t  July,  1831,  during  the  Bxck.  of  PUas, 
pendency  of  the  suit  in  the  Prerogative  Court.    None  of    ^  ^^^    ^ 
the  children  of  the  said  J.  H.  Skelton  were  parties  to  the   Archbishop  of 
proceedings  which  took  place  in  the  Prerogative  Court,  and   ^^^^terbury 
the  bond  was  ordered  to  be  sued  upon  at  the  instance    Robertson. 
of  the  said  Elizabeth  Younge  alone*    A  release  had  been 
executed  by  Mr.  and  Mrs.  Chopping,  and  upon  whose 
share  no  question  arose.  There  was  no  Prerogative  Court 
on  the  last  day  of  the  month  of  November,  1830,  nor  on 
the  last  day  of  May,  1831.  No  party  can  render  an  account 
without  a  court.    The  administrator  might  have  procured 
special  courts  to  be  holden  on  those  days;  and  there  were 
sittings  between  the  receipt  by  the  administrator  of  the 
monies  and  stock  aforesaid^  and  the  last  day  of  November, 
1830,  and  between  that  day  and  the  last  day  of  May,  1831, 
at  which  an  inventory  and  account  might  have  been  ren. 
dered;  and,  if  an  inventory  and  account  had  been  given  in 
before  or  on  either  of  the  first  or  second  court  days  subse- 
quent to  the  last  day  of  May,  1831,  a  decree  might,  pro- 
viding it  was  an  amicable  proceeding,  and  unless  there  was 
an  objection,  have  been  obtained  for  the  payment  of  the 
sums  unadministered  by  the  S7th  June,  1831. 

The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther there  was  any  breach  of  the  condition  of  the  bond 
suggested  upon  the  record,  on  which  the  surety,  Robert- 
son, could  be  charged  in  this  action.  The  Court  were  to 
give  any  directions  they  thought  proper  on  the  whole  re- 
cord. But,  if  the  Court  was  of  opinion  that  there  was  any 
breach  of  the  condition  suggested  on  the  record  on  which 
damages  could  be  entered  up,  the  Court  should  order 
that  damages  should  be  assessed  on  any  of  the  breaches. 

Kelly,  for  the  plaintiff. — In  this  case  there  are  several 
breaches  assigned,  but  the  most  material  is  the  second, 
which  is,  that  the  said  J.  H.  Skelton  did  not  wel!  and  truly 
administer,  according  to  law,  the  goods,  chattels,  and 
credits  of  the  intestate.      The  facts,  as  relates  to   this 
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Etch,  of  Pleat,  breach,  were  simply  these — that  Skelion,  having  become 
V  ^*  ^  administrator  in  June,  1880,  sold  out  stock,  late  the  pro- 
Arcbbitbop  of  pcrty  of  the  intestate,  to  a  large  amount,an  d  openedan 
canteriurt  ^^jg^unt  at  the  Bank,  with  the  proceeds,  in  his  own  name ; 
RoBBRTioic.  that,  within  a  month  after,  and  before  it  was  necessary  to 
account,  according  to  the  condition,  and  before  the  chil- 
dren came  of  age,  SkeUon  appropriated  and  converted  to 
his  own  use  a  sum  of  10,875/.  8«,  9dL;  and  the  question  is, 
whether  that  is  a  breach  of  the  condition  of  this  bond, 
well  and  truly  to  administer  according  to  law  X  Now,  what 
is  the  meaning  of  the  words,  '^  well  and  truly  to  administer 
according  to  law  V  In  the  Archbishop  of  CanUrbmry  v. 
Tappen  (a),  it  was  held  that  an  administrator  is  not,  by  the 
condition  of  the  bond,  bound  to  distribute  the  surplus  of 
the  intestate's  estate  after  payment  of  debts,  &c.,  until  a 
decree  directing  him  so  to  do  has  been  made  by  the 
court  in  which  his  inventory  and  account  have  been  ex- 
hibited. But  all  that  was  decided  there  was,  that  a  mere 
nonfeasance,  a  mere  nonpayment  according  to  the  stIUute 
of  distributions,  was  not  a  breach  of  the  condition.  It  wiU 
appear  from  the  pleadings  in  that  case,  that  no  question 
like  the  present  could  have  arisen.  There,  the  adminis- 
trator had  been  guilty  of  no  mal-administration,  but  had 
merely  neglected  to  distribute*  That  case,  therefore, 
leaves  the  present  untouched.  The  next  case  reBed  on  is, 
the  Archbishop  ot  Canterbury  v.  WiUs  {b).  The  question 
there  was,  whether  the  administrator  was  bound  to  account 
without  being  cited;  and  it  was  held  that  he  was.  In 
the  subsequent  part  of  the  case,  however.  Lord  HoU  is 
reported  to  have  said, ''  And  whereas,  by  the  words  of  the 
condition,  he  is  to  administer  well  and  truly, — that  shall 
be  construed  in  bringing  in  his  account,  and  not  in  paying 
the  debts  of  the  intestate ;  and  therefore  a  creditor  shall  not 
take  an  assignment  of  the  bond,  and  sue  it,  and  assign  for 

(fl)  8  B.  &  C.  151.  {b)  1  Salkeld,  316. 
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breach  the  nonpayment  of  a  debt  due  to  hinii  or  a  cbiMM-  MMch,;fPkms, 
tacit  committed  by  the  admmistrator,  for  that  would  be 
needless  and  mfinite.'*  As  far  as  this  is  an  authority  to 
shew  that  ^*  well  and  truly  to  administer  according  to  law^** 
jdoes  not  import  a  dbtribution  of  the  residue  amongst 
the  next  of  kin,  it  is  admitted  to  be  a  good  decision 
Lord  Tenterden  cites  it  for  that  purpose  in  Tappen's 
case ;  and,  if  it  were  otherwise,  the  administrator  might 
be  guilty  of  a  breach  of  the  condition  the  very  moment 
after  he  had  received  the  money.  But,  if  it  is  meant  to 
be  said,  that  it  is  to  be  understood  that ''  well  and  truly 
to  administer  *'  means  bringing  in  his  account,  that  cannot 
be.  There  are  two  distinct  conditions,  the  one  to  adminis- 
ter, and  the  other  to  account;  and  Lord  Holt  cannot 
have  meant  literally  what  he  is  reported  to  have  said.  He 
cannot  have  meant  that  **  well  and  truly  to  administer*'  is, 
to  bring  in  the  account  It  would  be  quite  absurd  to  have 
in  the  same  bond  different  conditions,  if  they  are  intended 
to  have  one  and  the  same  meaning.  Besides,  what  is  re- 
ported to  have  fallen  from  L.  C.  J.  Holt  was  merely  an  obi- 
ter  dictum  and  extrajudicial.  [Lord  Lyndhurst.— Suppose 
a  legatee  was  to  sue  on  this  bond,  to  what  extent  would  he  be 
entitled  to  recover?  Suppose  there  were  ten  legatees^  and 
10,000^  had  come  to  the  admmistrator's  hands  to  be  dis- 
tributed, and  the  legatee  who  sued  was  only  entitled  to 
1,000/.?]  The  Archbishop  would  be  entitled  to  recover 
the  whole;  he  would  have  his  judgment  for  the  penalty; 
and,  if  it  did  not  appear  that  there  had  been  a  breach  as 
to  the  others,  they  might  come  in  afterwards  into  the 
Ecclesiastical  Court.  Although  Miss  Yowige  was  only 
entitled  to  5331/.  Hs.  lO^c/.,  the  Archbishop  is  the  plain- 
tiff, and  he  is  entitled  to  recover  the  whole.  In  Green- 
side  V.  Benson  (a),  it  was  decided  that  the  obUgee  of  an  ad- 
ministration bond  may  assign  a  breach  in  not  delivering  a 


(a)  3  Atk.  248. 
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ExcJl  ofPUa*,  true  and  perfect  inventory,  even  without  citation. 


That 


case  was  cited  by  Lord  Tenierden  in  Tappen*scase  for  the 
Archbishop  of    same  purposc  as  the  Archbishop  of  Canierbmry  v.  WUis. 

Canterbury 

V.  [Lord  Lyndhurst. — In  Greenside  v.  Benson^  as  reported 

BERTsor.  .^  Aikyns,  it  is  stated  that  there  was  no  defence^  and 
that  there  was  judgment  by  default;  but  there  was  cer- 
tainly a  verdict  there  (a).  Bayley,  B. — In  this  case, 
there  is  virtually  a  judgment  by  default,  because  the  de- 
fendant has  only  pleaded  non  est  /actum.']  No  case  has 
ever  decided  that  the  misfeasance  of  the  administrator  in 
fraudulently  converting  the  effects  of  the  intestate  to  his 
own  use,  is  not  a  breach  of  the  condition  **  well  and  truly 
to  administer;'*  and  it  will  be  found,  on  reference  to  the 
statute,  that  the  object  of  the  statute  was  to  secure  to  the 
legatees  the  due  payment  of  their  legacies ;  and  it  requires 
that  the  administrator  shall  enter  into  a  bond  with  two  or 
more  able  sureties,  respect  being  had  to  the  value  of  the 
estate.  It  is  of  importance  that  the  public  should  know 
that  they  have  substantial  security  against  the  fraud  or 
failure,  by  accident  or  dishonesty,  of  administrators.  Now, 
what  is  the  meaning  of  these  words,  **  well  and  truly  to  ad- 
minister according  to  law?"  [Bayley,  B. — There  was  in 
Tappen's  case  a  specific  breach,  not  a  general  breach.] 
The  plaintiff^  does  not  seek  to  charge  the  administrator  for 
a  mere  nonfeasance,  but  for  a  specific  malfeasance.  The 
administrator  is,  in  the  first  place,  to  make  and  exhibit  a 
true  and  perfect  inventory  of  the  intestate's  goods;  second- 
ly, he  is  well  and  truly  to  administer  them  according  to  law; 
thirdly,  he  is  to  make  a  true  account  of  his  administration ; 
fourthly,  he  is  to  deliver  and  pay  the  residue  remaining 
on  his  account  to  the  persons  appointed  by  the  decree 
of   the   Spiritual   Court.      [Lord  Lyndhurst. — So   that 


(fl)The  roll  waa  afterwards 
searched,  and  it  appears  that  the 
declaration  was  for  the  penalty  of 
the  bond.    Plea,  performance  of 


the  whole  condition.  Replication, 
that  the  administrator  had  not  ex- 
lubited  an  inventory. 
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he  cannot  pay  over  until  there  is  a  decree.]  But  what 
is  the  meaning  of  the  intermediate  condition  ?  It  must 
have  some  meaning.  What  does  the  obligation  bind 
the  administrators  to  do  in  the  interim  between  the  re- 
ceipt  of  the  intestate's  goods  and  the  decree?  The  sta- 
tute intended  that  something  should  be  done  by  him 
which  required  sureties ;  if  not,  in  many  cases  its  provi- 
sions would  be  useless.  Suppose  an  administrator  who 
had  converted  the  intestate's  effects^  were  to  die  intestate 
before  the  time  allowed  for  the  obtaining  any  decree  or- 
dering him  to  pay  over  the  surplus,  could  it  be  contended 
that  the  surety  would  not  be  liable  ?  Suppose  the  next  of 
kin  would  not  administer,  then  the  Ordinary,  whose  officer 
the  administrator  is,  must  do  so.  If  it  were  held  that  the 
surety  was  not  liable  in  such  a  case,  the  statute  would  be 
ineffectual.  It  is  impossible  to  say  that  there  must  be  a 
decree  in  every  case  before  there  can  be  a  breach  of  the 
condition  .  The  cases  are  all  in  favour  of  the  plaintiff;  for, 
the  utmost  that  is  said  is,  that  non-payment  and  non-dis- 
tribution cannot  be  assigned  as  breaches,  before  there  is  a 
decree  to  pay  over  the  residue.  It  is  quite  true,  there  must 
be  a  decree  before  the  administrator  can  commit  a  breach 
for  non-distribution.  In  TapperCs  case,  Lord  Tenterden 
says:  ''The  clause  in  the  condition  by  which  he  is  requir- 
ed thus  to  administer,  precedes  the  clause  by  which  he  is 
required  to  make  a  true  account  of  his  said  administration ; 
and  this  also  precedes  the  clause  by  which  he  is  required 
to  deliver  and  pay  the  residue  which  shall  appear  upon  his 
account  to  such  persons  as  the  Court  shall,  according  to 
the  statute,  appoint.  Let  us,  then,  see  how  the  order  and 
course  of  proceeding,  thus  marked  out  in  the  condition  of 
the  bond,  agrees  with  the  statute.'*  It  seems,  there- 
fore, that  "  well  and  truly  to  administer"  means  something 
to  be  done  prior  to  the  delivering  the  account.  Then,  what 
can  it  mean  but  that  he  is  to  use  due  diligence  to  collect  the 
effects  and  credits  of  the  intestate,  and  securely  to  keep 
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them^    so    that,  when    the    time   comes  for  delivering 
the  account,  be  may  be  able  to  delirer  a  just  and  per- 
fect one.     When  the  time  comes  for  rendering  an  account, 
how  can  he  say  that  he  has  well  and  truly  administered, 
when  he  has  reduced  a  large  sum  of  money  into  bis  po»- 
session,  and  appropriated  it  to  his  own  use.     If  that  is 
not  the  meaning  of  the  condition,  how,  according  to  any 
construction,  can  there  be  any  breach  of  the  condition 
well  and  truly  to  administer  whatever  at  any  time?    Sup* 
pose  the    administrator  dies,  the  Ordinary  is  bound  to 
administer.   No  decree  can  be  made  against  the  former  ad- 
ministrator, he  being  dead;  and  then,  as  there  would  be 
no  assets  lefl;  for  the  new  administrator,  the  legatee* 
would  be  defrauded  of  their  legacies.    In  every  case  where 
the  administrator,  having  received  assets,  which  he  has  ap- 
propriated to  bis  own  use,  becomes  insolvent,  the  surety 
ought  to  be  held  liable.     If  it  were  held  no  breach  in  the 
administrator  to  embezzle  the  assets  of  the  intestate,  the 
surety  would  then  not  be  liable,  and  the  intention  of  the 
Legislature  would  be  frustrated.    To  **  adminbter"  means 
to  intermeddle ;  and  the  taking  possession  of  the  effects  is  an 
admmistering  (a).    If  this  be  an  administration  at  all,  it  is 
quite  clear  that  it  is  a  wasting  and  a  mal-administration.  A 
mandamus  lies  (6)  against  the  Ordinary  to  grant  admini- 
stration even  to  a  pauper;  and  therefore  it  is  of  the  greatest 
importance  that  the  surety  in  these  cases  should  be  held 
liable.     [Lord  LyndhursL — It  is  a  very  ordinary  case, 
and  yet  no  action  has  been  brought.     My  experience  on 
the  other  side  of  the  Court  is,  that  executors  are  often  not 
able  to  pay  what  they  ought,  and  yet  the  parties  aggrieved 
do  not  bring  actions  on  the  administratbn-bond.    I  men- 
tion this,  because  the  words  are  so  simple  that  at  first  sight 
it  staggers  one  that  no  action  was  ever  brought.]     The 
intent  of  the  words  in  the  condition  is  plain,  and  the  in- 
tent of  the  statute  is  also  clear;  but  these  bonds  have  been 


(fl)  Went.  168;  Toller,  124,  429.    {h)  Rex  v.  Sir  R,  Rainei,  Carth.417. 
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treated  as  mere  matter  of  form,  and  no  one  baa  ever  Rtch  rfPka$, 
thfougbt  of  putting  them  in  suit    But  there  are  oases  also  \^ 

where  there  has  even  been  a  decree  and  yet  no  action  has    ArohbUbop  of 
been  brought.     [Bayley,  B.— There  is  a  case  in  Cawper^  ,. 

141,  the  Archbishop  of  Canterbury  v.  House.  There  it  R^"**^^ 
was  held,  that  a  creditor  has  a  right,  ex  debito  justitke, 
as  well  as  the  next  of  kin,  to  sue  upon  the  bond  in  the 
name  of  the  Ordinary.]  Lord  Manf/ield  there  referred  to 
the  various  clauses  of  the  condition  in  the  bond  as  sub- 
stantive matters  to  be  really  performed;  Lord  Tenterdem 
did  so  also  in  Tappen's  case,  which  is  an  answer  to  the  ar- 
gument founded  on  the  fact  that  actions  on  these  bonds 
have  not  been  frequently  brought.  If  the  due  administra- 
tion of  the  intestates'  effects,  within  the  meaning  of  the  con- 
dition, does  not  include  the  taking  care  of  the  money  and 
assets,  and  forbearing  to  spend  and  waste  them,  wh^t 
does  it  mean? 

As  to  the  other  breaches,  the  question  is,  whether  real 
or  nominal  damages  ought  to  be  assessed.  There  is  no 
ambiguity  in  the  words  to  exhibit  an  inventory  by  a  parti- 
cular day>  and  deliver  an  account  by  a  particular  day. 
[Lord  LyndhurMt. — You  assume  that  you  are  entitled 
to  nominal  damages.  The  administrator  is  to  bring  in 
an  inventory  by  a  particular  day;  but  it  was  found, 
as  a  fact,  that  there  was  no  Court  sitting  on  that. day; 
and,  according  to  ^he  Archbishop  of  Canterbury  v.  FFitfr, 
that  was  a  sufficient  excuse.]  If  that  was  a  sufficient 
excuse,  the  defendant  ought  to  have  pleaded  it.  It  is 
entirely  by  his  own  default  that  he  has  not  availed 
himself  of  that  defence.  By  the  condition,  the  ad« 
ministrator  is  bound  to  bring  in  the  inventory  by  a  par- 
ticular day.  But,  according  to  the  practice  of  the  Ec- 
clesiastical Court,  the  administrator  is  not  obl^^d  to 
Inring  in  the  inventory  and  account  until  it  is  called  for. 
[Bayley,  B.— The  practice  is  quite  immaterial]  The 
administrator  binds  himself  to  bring  in  the  account  be- 

VOL.  I.  AAA 
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^'^^im/'^'  ^^^^  *  particular  day,  and  it  is  no  answer  to  say  that 
N      ^  '  /     there  was  no  court  held  on  that  day.    The  point  in  the 

Archbishop  of  case  in  Salkeld  was,  that  he  must  not  only  plead  that 
Cantbrburt 

V,  no  court  was  held,  but  that  he  was  there  ready.   But 

RoMBTsoN.  jf^jj^j  jg  g^^  j^^^  jjj^  defendant  ought  to  have  pleaded 

it.  This  judgment  is  in  the  nature  of  a  judgment  by  de- 
fault It  is  quite  clear  there  must  be  nominal  damages ; 
because,  by  the  words  of  the  statute,  the  jury  are  to  assess 
damages  '*  upon  such  of  the  breaches  as  the  plaintiff,  on 
the  trial  of  the  issues,  shall  prove  to  have  been  broken;** 
and  Mr.  Serjt.  Williams  says  (a),  "  If  the  defendant  plead 
to  issue,  the  jury  upon  the  trial  must  assess  damages  for 
such  of  the  breaches  assigned  as  the  plaintiff  shall  prove 
to  have  been  broken,  otherwise  the  verdict  will  be  erro- 
neous, and  a  venire  de  novo  will  be  awarded.  So  it  is 
where  there  is  a  judgment  upon  demurrer  or  by  default.** 

The  Solicitor  Oeneral^  contrd. — The  costs  are  compa- 
ratively of  little  importance;  but  if  there  is  no  breach  well 
assigned,  or,  if  the  breaches  are  not  proved  as  laid,  the  de- 
fendant is  entitled  to  judgment.    It  has  been  said  that  the 
defendant  is  hound  to  plead  that  there  was  no  court  held 
on  the  particular  day;  but,  if  the  phin  tiff  does  not  assign 
breaches  in  the  declaration,  but  merely  suggests  them  on 
the  roll,  then  the  plaintiff  must  prove  them,  because  they 
are  not  admitted  by  the  pleadings.     [Lord  Lyndhurst. — 
Suppose  breaches  are  assigned  in  the  declaration,  and  the 
defendant  pleads  denying  the  breaches,  and  also  non  est 
factum,  and  there  is  a  verdict  for  the  defendant  on  the 
assignment  of  breaches,  and  for  the  plaintiff  on  non  est 
factum,  would  or  would  not  the  plaintiff  be  entitled  to, 
judgment^    Suppose  the  defendant  contents  himself  with 
denying  the  breaches,  is  or  is  not  the  plaintiff  entitled  to 
judgment?]  He  is  not,  if  all  the  breaches  were  negatived; 
for  then  it  would  appear  that  the  defendant  had  commit- 

(a)  1  Wms.  Saund.  58,  n.  1. 
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ted  no  breach  at  the  time  the  action  was  commenced ;  but  sxch.  of  Phtit, 
the  material  question  is  upon  the  second  breach:  it  is  ^  lo33'  ^ 
quite  clear  that  the  words  **  well  and  truly  administer"  Archbishop  of 
are  not  used  in  their  popular  or  legal  sense;  because^  if  they  c^KTEaBURY 
mean  that  you  are  to  prove  plene  administravit,  you  must  Robertsoh. 
prove  the  payment  of  debts  in  their  due  order.  Nor  are 
the  words  in  the  statute  o{  22  &  23  Car.  2,  c.  10,  used  in 
their  ordinary  sense.  Formerly,  the  administrator  was  en- 
titled exclusively  to  enjoy  the  residue  of  the  testator's  effects 
after  payment  of  the  debts  and  funeral  expenses  (a) ;  to  re- 
medy that,  came  the  statute  of  distributions,  which  directs 
how  and  to  whom  the  residue  is  to  be  distributed.  [Bay' 
leiff  B. — There  are  two  objects  of  that  statute;  one,  that  the 
residue  shall  be  forthcoming,  and  another,  that  it  shall  be 
duly  divided.]  There  is  no  preamble  to  that  statute.  The 
object  of  the  bond  is  mentioned  in  the  3rd  section  ;  but 
nothing  is  said  about  safe  custody  of  the  assets,  and  nothing 
about  the  duly  collecting  of  the  debts  of  the  intestate; 
it  was  merely  done  for  the  purpose  of  enabling  that  to  be 
done  by  the  administrator,  which  the  Ordinary  was  for- 
merly obliged  to  do.  ''  Duly  to  administer"  does  not  mean 
payment  of  debts  in  due  order;  and  a  devastavit  cannot  be 
alleged  as  a  breach  of  the  condition.  Broum  v.  Arch- 
bishop of  Canterbury  (b).  [Bayley,  B. — It  would  be  ex- 
actly the  same  to  the  next  of  kin,  whether  the  adminis- 
trator paid  the  money  to  a  simple  contract  or  a  bond  cre- 
ditor.] It  has  been  said,  that  what  L.  C.  J.  Holt  is  reported 
to  have  said,  in  the  case  of  the  Archbishop  of  Canterbury 
▼.  Wills,  was  a  mere  obiter  dictum,  but  the  same  point  was 
decided  in  Brown  v.  Archbishop  of  Canterbury.  If  the 
words  **  truly  administer"  are  used  in  their  ordinary 
sense,  then,  supposing  that  the  administrator  had  money 
in  his  hands  and  refused  to  pay  a  bond  creditor,  that 
would  be  a  breach  of  the  condition  if  the  plaintiff's  con- 
struction were  right;  but  in  Brown  v.  Archbishop  of  Can- 
terbury  that  was  held  not  to  be  a  breach  of  the  condition. 

(a)  Williams  on  Executors,  905-6.  (6)  Lutwyche,  882, 
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^'^'1833^''^'*  [Lord  Lyndhurst-^How  can  you  reconcile  that  case  with 
"• — V — '  the  case  of  the  Archbishop  of  Canterbury  v.  House,  where 
Canterbury    ^*  ^^^  ^^^^  ^^^*  *  Creditor  has  E  right  to  sue  on  the  admin- 

^'  istration  bond  ?]     The  decision  there  did  not  turn  on  the 

Robertson       ....  ^  ,  .  ,    .   .  . 

disposition  of  assets,  but  on  the  administrator  s  not  ex- 
hibiting an  inventory.  L.  C.  J.  Holt  says,  that  a  creditor 
shall  not  take  an  assignment  of  the  bond  and  sue  it,  and 
assign  for  breach  the  non-payment  of  a  debt  to  him>  or  a 
devastavit  committed  by  the  administrator;  for  that  would 
be  needless  and  infinite.  If  the  bond  were  conditioned 
for  the  administrator  doing  his  duty,  then  it  would  be  a 
breach  if  he  omitted  to  pay  debts ;  because  it  is  his  4uty 
to  do  so ;  so  that  the  case  in  Lutwyche  shews  that  that  is 
not  a  breach  of  the  condition.  [Bayley^  B. — The  non- 
payment of  debts  does  not  hurt  the  next  of  kin,  and,  there- 
fore, it  is  quite  immaterial  to  them  whether  a  bond  or 
simple  contract  debt  is  paid  off.]  But  the  non-payment 
of  debts  in  due  order  would  be  a  breach  of  his  duty. 
Lord  Tenterden  says,  in  the  case  of  the  Archbishop  of  Cbii- 
terbury  v.  Tappen  (o),  **  the  question  is  not,  whether  such 
a  neglect  or  refusal  be  a  breach  of  the  duty  of  the  ad- 
ministrator, but  whether  it  be  a  breach  of  the  condition 
of  the  bond."  He  intimates  a  clear  opinion  that  the  ad- 
ministrator had  been  guilty  of  a  breach  of  duty,  yet  be 
was  held  not  liable  to  the  action.  Lord  Tenterden  notieea 
the  doctrine  of  Lord^arcAfv'cit^,  as  recognizing  what  L.C.J. 
Holt  had  said,  that  **  well  and  truly  to  administer"  is  to  be 
construed  in  bringing  in  the  administrator's  account 
[Lord  Lyndhurst. — The  administrator  is  to  do  three 
things :  he  is  to  make  an  inventory  of  the  goods ;  he  is  to 
administer  them  truly;  and  to  make  a  just  account  of  bis 
administration— these  are  three  distinct  things.  Bayley, 
B. — And  there  is  this  expression,  nnd  further  to  make  a 
true  and  just  account]  The  words  **  duly  administer"  are 
not  used  in  the  sense  otpleni  cuiministravit.  Suppose  neg- 
ligencei  and  the  property  lost,  the  administrator  would  be 

(a)  8  B.  &  C.  166. 
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liable  to  a  creditor  on  the  plea  otpleni  adtrntdsiravit ;  but  iB*c*.  o/^'*®** 
can  it  be  said  that  that  would  be  a  breach  of  the  condition  of 


the  bond  ?  Is  it  to  be  said,  that,  on  every  occasion,  where 
there  is  any  misconduct  on  the  part  of  the  administratori  il 
will  amount  to  a  breach  of  the  condition^  well  and  truly  to  ad- 
minister. Until  there  is  a  final  decree,  thereis  no.pr€Ju4ice, 
because  the  administrator  until  decree  is  not  bound  to  pro- 
vide the  money.  [Lord  Lyndhwrsi. — He  has  no  riglit  to 
use  it  for  his  own  purposes.]  But  if  he  has  the  money 
forthcoming  when  the  decree  is  made,  caa  it  be  said  that 
there  is  a  breach  of  the  condition  ?  It  is  sufficient  that  the 
administrator  has  the  money  forthcoming  when  the  decree 
is  made.  It  is,  therefore,  submitted  that  nominal  damages 
only  should  be  assessed  on  all  the  breaches. 

Kelly ^  in  reply. — Assuming  that,  according  to  the  case 
of  the  Archbishop  of  Canterbury  v.  WHU^  the  defendant 
might  have  pleaded  that  no  court  was  held  on  the  particu- 
lar day ;  he  has  not  done  so,  and,  therefore,  he  cannot 
avail  himself  of  that  as  a  defence.  The  statute  intended 
not  only  that  the  surplus  should  ultimately  be  distributed 
to  the  next  of  kin  ;  but,  also,  that  the  assets,  when  col- 
lected, should  be  securely  kept  for  them  until  distribution, 
either  with  or  without  a  decree.  The  case  of  Brown  v. 
Archbishop  of  Canterbury  merely  shews  that  the  non- 
payment of  a  debt  due  from  the  intestate  is  no  breach  of 
the  condition  well  and  truly  to  administer.  In  the  present 
case  the  plaintiff  relies  on  the  flagrant  malfeasance  of  the 
administrator. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Lyndiiurst,  C.  B. — This  was  an  action  brought 
upon  an  administration  bond,  at  the  instance  of  the  next  of 
kin,  against  the  surviving  surety.  The  defendant  pleaded 
non  est  factum;  upon  which  the  plaintiff  took  issue,  and 
suggested  various  breaches  upon  the  roll:^r#/,  that  the 
administrator  did  not  make  a  true  and  perfect  inventory  of 
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^'^\iii^'"*  the  goods  of  the  intestate;  secondly y  that  he  did  not  well 
v^..^^^!-*/     and  truly  administer,  according  to  law,  the  goods  of  the 

Archbishop  of    intestate ;  thirdly ^  that  he  did  not  make  a  true  and  just 

Canterbury  .   , 

V.  account  of  his  administration;  and  lastly ^  that  he  did  not 

RoBERTtoH.  p^y  ^^^^  ^j^g  residue  to  the  next  of  kin.  The  facts  of  the 
case,  as  they  appeared  upon  the  trial,  were  these :  the  ad- 
ministrator possessed  himself  of  the  effects  of  the  intes- 
tate to  a  considerable  amount;  he  applied  a  part  of  them 
in  discbarge  of  the  debts  of  the  intestate,  and  of  the  funeral 
expenses ;  he  applied  another  part  in  payment  of  one  of  the 
next  of  kin;  but  there  was  a  large  balance,  amounting  to 
more  than  10,000/.,  which  he  applied  and  converted  to 
his  own  use;  he  became  a  bankrupt,  and  that  sum  of 
money  was  entirely  lost  to  the  estate  of  the  intestate. 
The  main  question  under  these  circumstances  is  this:  Was 
this  conduct  of  the  administrator  a  breach  of  that  part  of 
the  condition  of  the  bond  by  which  he  undertook  **  well 
and  truly  to  administer  the  effects  of  the  intestate?^  Now, 
looking  at  the  language  of  the  bond,  nothing  can  be  more 
distinct  and  precise  than  those  terms  of  the  condition. 
They  are,  that  he  shall  well  and  truly  administer,  accord- 
ing to  law,  the  effects  which  shall  come  to  his  hands,  and 
all  other  the  effects  of  the  intestate  that  shall  come  to 
the  hands  of  any  person  or  persons  for  him  to  be  adminis- 
tered. It  would  seem  difficult  to  entertain  any  doubt 
upon  the  natural  construction  of  these  words,  and  nothing 
would  be  a  more  direct  infringement  of  the  terms  of  the 
condition  than  the  application  of  the  effects  of  the  intes- 
tate to  his  own  use,  and  the  converting  them  to  bis  own 
purposes,  so  that  tbey  should  be  entirely  lost  to  the  estate 
of  the  intestate.  Considering,  therefore,  the  condition  of 
the  bond,  according  to  the  ordinary  terms  of  construction, 
and  according  to  the  natural  import  of  the  words,  it  ap- 
pears to  us  that  this  conduct  of  the  administrator  is  a 
breach,  and  a  direct  breach  of  the  condition  of  the  bond. 
And  the  only  question,  therefore,  would  be,  whether  there 
is  any  thing  in  the  scope  and  intention  of  the  act  of  Par- 
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liamenty  or  any  thing  in  the  decisions  which  have  taken  Exck,  tf  Pleas, 
place  with  reference  to  this  subject,  to  lead  us  to  put  upon 
this  condition   of  the  bond   an  interpretation  different 
fVom  that  which  its  ordinary  terms,  and  the  language  in 
which  it  is  expressed,  imports? 

Now,  with  respect  to  the  act  of  Parliament — this  sta- 
tute, commonly  called  the  statuteof  distributions,  was  passed 
for  the  purpose  of  facilitating  the  distribution  of  the  effects 
of  intestates,  that  is,  the  residue  of  their  effects,  amongst 
the  next  of  kin ;  and  there  is  nothing  in  the  scope  of  the 
act  of  Parliament,  the  object  to  which  it  was  directed,  or 
its  provisions,  which  at  all  lead  us  to  the  conclusion  that 
we  ought  not  to  put  upon  the  terms  of  this  condition  that 
construction  which  the  language  of  the  condition  itself  na- 
turally imports  and  conveys. 

Then,  with  respect  to  the  decisions  upon  this  subject, 
which  were  relied  upon  at  the  bar — the  first  case  to  which 
reference  was  made,  was  the  recent  decision  of  the  Arch- 
bishop of  Canterbury  v.  Tappen  (a).  It  does  not  appear 
to  us  that  there  is  any  thing  in  the  decision  in  that  case 
at  all  affecting  the  interpretation  which  we  put  upon  this 
condition  of  the  bond ;  in  that  case  the  question  and  the 
only  question  was,  whether  the  administrator  was  bound 
to  distribute  the  residue  of  the  testator's  effects  amongst 
the  next  of  kin,  before  the  ecclesiastical  judge  had  pro- 
nounced a  decree  for  that  purpose.  The  Court  was  of 
opinion  that  the  administrator  was  not  bound  to  make  a 
distribution  before  the  decree,  and  they  founded  that  de- 
cision upon  the  language  of  the  condition — "  That  he 
shall  deliver  and  pay  all  the  rest  and  residue  of  the  goods 
which  shall  be  found  remaining  upon  his  account,  to  such 
persons  respectively  as  the  judge  of  the  Court  shall,  by 
decree  or  sentence,  pursuant  to  the  statute,  limit  and  ap- 
point." The  Court,  therefore,  was  of  opinion,  upon  the 
obvious  construction  of  that  clause,  that  it  was  necessary, 
before  there  could  be  a  breach  of  the  condition,  that  the 
(a)  8  B.  &  G.  156. 
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Exch.  of  PUas,  ecclesiastical  judge  should  pronounce  bis  decree.    And, 

^    as  that  was  provided  for  by  this  special  condition,  they 

Archbishop  of   were  of  Opinion  that  it  was  not  a  breach  within  the  second 

C  ANTKR.BUA.Y 

V.  condition,  namely,  **  that  he  should  well  and  truly  admin- 

BoiiBRTsoN.  jg^gj,  according  to  law  the  goods  and  effects  of  the  intes- 
tate." There  is  nothing,  therefore,  in  the  decision  of  the 
case  of  the  Archbishop  of  Canterbury  v.  Tappen  at  va- 
riance with  the  opinion  which  we  have  formed  with  re- 
spect to  this  part  of  the  condition  of  the  bond. 

Another  case  cited  was  the  case  of  Brown  v.  Arch- 
bishop of  Canterbury  (a).  In  that  case  the  plaintiff  was 
a  creditor,  and  the  plaintiff,  in  his  replication,  had  assign- 
ed as  a  breach  of  the  condition  of  the  bond,  that  the  in- 
testate was  indebted  to  him  by  bond  in  a  sum  of  200/. ; 
that  assets  to  that  amount  had  come  to  the  hands  of  the 
administrator,  and  that  the  bond  debt  was  not  paid  by 
the  administrator.  The  Court  of  King's  Bench,  upon  de- 
murrer, gave  judgment  for  the  plaintiff:  upon  a  writ  of  error, 
that  judgment  was  afterwards  reversed,  upon  the  ground,  as 
the  Court  stated,  that  the  breach  assigned  was  not  within 
the  meaning  of  the  condition.  That  decision,  as  I  under- 
stand it,  amounted  to  this — that  the  object  of  the  act  was 
not  to  provide  a  remedy  for  creditors,  for  they  already 
had  by  law  a  remedy  for  the  recovery  of  their  debts;  and 
therefore,  that  the  breach  so  assigned  was  not  within  the 
intent  and  meaning  of  the  act  of  Parliament — within  the 
meaning  of  the  legblature  at  the  time  they  passed  that 
law. 

Another  case  that  was  cited  was  the  case  of  Archbishop 
of  Canterbury  v.  Wills,  which  is  reported  in  Salkeld;  and 
is  also  reported  in  11  Modem,  In  that  case  the  question 
was,  whether  the  administrator  was  bound,  before  he  was 
cited,  to  make  and  deliver  his  inventory,  and  the  Court 
was  of  opinion,  that  he  was  bound  to  make  and  deliver  his 
inventory  without  any  previous  citation — that  was  the  main 
point  in  the  judgment  of  the  Court  in  that  case. 

(a)  Lutw.  882. 
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It  ii  tniei  L.  C.  J.  Holt^  in  the  course  of  ginng  jvulg*  E^rfPkt, 
ment  in  that  case,  said— ''  By  the  words  of  the  condition  ^ 

he  is  to  administer  weU  and  trulys  that  shall  be  construed    ArcbUshop  of 
in  bringing  in  his  account^  and  not  in  paying  the  debts  of  «. 

the  intesUtCb  And  therefore  a  creditor  shall  not  take  an  R«"*«»o"* 
assignment  of  the  boadi  and  sue  it^  and  assign  for  a  bre^h 
the  non«payment  of  a.  debt  to  him,  or  a  devastavit  commit- 
ted by  the  administratori  for  that  would  be  needless  and 
infinite.'*  What  I  understand  to  have  been  the  meaning 
of  L.  C.  J.  HoUj  upon  that  occasion^  was  thbt  that  a  creditor 
shall  not  sue  for  his  debt  upon  the  bond  even  if  he  sug- 
gests a  devastavit.  The  same  case  is  reported  in  Modern^ 
but  in  the  report  in  Modem  the  main  point  only  is  noticed 
and  what  L.  C.  J.  Holt  is  stated  to  have  said  in  the 
report  of  the  case  in  Salkeld  is  not  mentioned;  but  the  in- 
terpretation which  I  have  put  upon  what  fell  from  L.  C.  J. 
Holt  upon  that  occasion  is  consistent  with  the  decision 
in  Lutwychet  to  which  I  have  referred,  namely,  that  the 
object  of  the  act  and  of  the  bond  was  not.to  provide  a  remedy 
for  creditors;  the  object  was,  to  take  care  of  the  effects 
of  the  intestate,  for  the  benefit  of  those  persons  who  wei^e 
entitled  to  distribution  as  next  of  kin. 

The  cases,  of  Greenside  v.  Benson^  and  of  the  Arch- 
bishop of  Canterbury  v«  House,  were  also  cited.  Those 
were  cases  of  actions  brought  by  creditors  for  not  deliver- 
ing an  inventory;  and  it  has  been  decided  in  those  cases, 
and  has  been  the  practice,  and  has  been  considered  as 
law,  that  creditors  may  sue  upon  the  bond  where  the 
inventory  has  not  been  delivered ;  but  what  Lord  Hard- 
wide  says  in  Greenside  v.  Benson  confirms  what  was  said 
by  L.  C.  J.  Holtf  and  confirms  also  the  decision  of  the 
case  in  Lutwyche.  Lord  Hardwicie  says,  *^  What  the 
counsel  for  the  plaintiff  aimed  at  would  have  been  right, 
supposing  the  ordinary  had  assigned  for  breach  the  non- 
payment of  the  creditors*  debts."  So  that  all  the  autho- 
rities go  to  shew  that  the  creditors  cannot  put  the  bond  in 
suit;  that  the  non-payment  of  debts  due  to  creditors  can- 
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Exch,  of  Pleas,  not  be  assigned  as  a  breach;  but  it  does  not  appear  to  me 

-     that  the  decisions  in  those  cases  at  all  affect  the  present 

Archbishop  of  question.     There  is  nothing,  therefore,  either  in  the  con- 

CaNTERBURT  .  ^    .  /••Tki.  1.  ■• 

V.  struction  of  the  act  of  Paruament,  and  its  obvious  intention 

Robertson,  ^^j  import,  and  nothing  in  the  cases  to  which  I  have  refer- 
red, at  all  affecting  the  interpretation  which  we  put  upon 
this  condition,  namely,  that  when  the  administrator  applies 
and  converts  to  his  own  use  the  effects  of  the  intestate,  so 
that  those  effects  are  entirely  lost  to  the  estate  of  the  intes- 
tate, that  is  such  a  breach  of  the  condition  of  the  bond  by 
which  the  administrator  undertakes  "  well  and  truly  to 
administer  according  to  law,"  as  will  entitle  the  next  of 
kin  to  have  the  bond  put  in  suit  at  their  instance.  We 
are  of  opinion,  therefore,  that,  so  far  as  relates  to  the  se- 
cond breach,  the  plaintiff  is  entitled  to  recover  the  fidl 
amount  of  money  that  has  been  so  misapplied,  that  sum 
amounting  in  this  case  to  10,875/.  8^.  9d. 

With  respect  to  the  other  breaches  that  have  been 
assigned,  and  upon  which  nominal  damages  have  been 
assessed,  the  first  of  those  breaches  is  for  '*  not  render- 
ing and  making  a  full,  true,  and  perfect  inventory  of 
the  goods  of  the  intestate."  It  was  suggested  at  the 
bar,  in  the  course  of  the  argument,  that  the  administra- 
tor had  a  sufficient  excuse  for  not  having  made  and  re- 
turned such  an  inventory,  because  that  inventory  was  to 
be  made  and  returned  upon  a  particular  day,  and  that  no 
court  sat  on  that  day.  Supposing  that  to  be  a  valid 
and  sufficient  excuse,  it  must  have  been  pleaded  in  ex- 
cuse of  performance,  and  could  not  have  been  given  in 
evidence  without  such  plea;  and  we  are  of  opinion  that  it 
could  not  have  been  pleaded  to  a  suggestion  of  breaches; 
but  if  the  defendant,  instead  of  confining  himself  to  the 
plea  of  non  est  factum  (as  he  has  done  in  this  instance), 
had  thought  proper  to  avail  himself  of  the  right  which 
he  bad  to  plead  further,  he  might,  if  this  had  been  a 
valid  and  sufficient  excuse,  have  availed  himself  of  it  in 
the  shape  of  a  plea  by  way  of  excuse  of  performance;  we 
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are  of  opinion  that  he  cannot  avail  himself  of  it  upon  this  ^c^  of  PUtu, 
assignment  of  breaches ;  and  we  think,  therefore,  that  the    ^ 
plainttffis  entitled  to  nominal  damages  upon  the  first  breach.    Archbbbop  of 

rni  1       ■  .  .11  1  1  1  CaNTBRBUBT 

The  same  argument  and  observations  will  apply  also  to  the  «. 

third  breach — that  he  did  not  make  a  true  and  just  account  *^<^*^"***''* 
of  the  said  administration,  on  or  before  the  day  named  in 
the  bond.  In  that  case^  also,  if  the  administrator  intended 
to  have  availed  himself  of  this  excuse  of  performance,  he 
should  have  done  it  by  plea.  We  are  of  opinion  that  be 
cannot  avail  himself  of  this  in  evidence  in  the  present  stage 
of  the  proceedings. 

With  respect  to  the  last  breach,  namely,  that  he  should 
pay  over  the  rest  and  residue  amongst  the  next  of  kin,  we 
are  of  opinion  that  the  fourth  assignment  of  breaches  is 
not  sufficient;  because,  by  the  condition  of  the  bond, 
it  was  necessary  that  the  decree  of  the  Court  should 
precede  the  distribution,  and  no  decree  of  the  Court  is 
stated  in  the  assignment  of  the  breach.  We  are  of 
opinion,  under  such  circumstances^  that  there  should  be 
no  damages  assessed  upon  that  breach;  and  the  course  will 
be,  as  far  as  relates  to  that  breach,  that  the  jury  should  be 
discharged.  We  are  of  opinion,  upon  the  whole,  that  the 
plaintiff  is  entitled  to  nominal  damages  upon  the  first  and 
third  breaches;  and  upon  the  second  breach  (the  principal 
subject  of  argument),  that  he  is  entitled  to  damages  to  the 
full  amoimt  of  the  money  that  has  been  misapplied,  namely^ 
to  the  amount  of  10,875/.  8s.  9d. 

Jerms  inquired  whether  the  decision  extended  to  the 
money  that  was  due  to  the  children. 

Lord  Lyndhurst,  C.  B. — The  action  is  brought  at  the 
instance  of  the  next  of  kin  in  the  name  of  the  Archbishop ; 
the  whole,  therefore,  will  be  paid  into  the  Ecclesiastical 
Court— the  Ecclesiastical  Court  will  have  the  jurisdiction 
as  to  the  application  of  the  whole;  it  becomes  the  effects 
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^^\^^^^*  of  the  intestate,  which  will  be  distributed  under  the  de- 
N — ^J-./     cree  of  the  Ecclesiastical  Court. 
A-hM-W^of  Po-fea  to  the  plaintiff. 

0BERT80N.  rp^^  Solicitor  Gcncral  afterwards  applied  to  the  Court 
to  turn  the  special  case  into  a  special  verdict,  that  the  de- 
fendant might  have  the  advantage  of  bringing  the  ques- 
tion before  a  Court  of  Error. 

The  Court  refused  the  application,  and  declared  that 
they  had  no  power  to  grant  it  (a). 

(a)  See  1  C.  &  J.  372. 


Hall,  Gent,  One  &c.,  r.  Ashurst,  Gent.,  One  flee. 

The  solicitor  of  ^FECIAL  assumpsit. — The  six  first  counts  of  the  de- 
diU)r8ofabank"  claration  were  framed  on  an  undertaking  to  bear  and  pay, 
ruptinthecoun-  ^j,  behalf  of  [certain  creditors,  two-thirds  of  the  expenses 

try  wrote  to  B,,  *  '  "^ 

the  solicitor  of  of  attending  certain  meetings  of  commissioners  of  bank- 
ditoMofthV*'  rupt,  and  resisting  the  proof  of  one  JiT.,  who  claimed  to 


the  foUow^ng^*'  provc  Under  the  commission.    There  were  counts  for  work 
letter:  "lam     and  labour,  money  paid  &c.     Plea — ^The  general  issue. 

willinflT  on  be*  •f    ■  ^ 

haifof'the  Lon-  At  the  trial,  before  Lord  Lyndhurst^  C.  B.,  at  the  Lan- 

bear^Twci-Twrds*  ^^  Sittings  after  last  Hilary  Term,  it  appeared  that  the 

om(L«!!B°a^d  pl*i"t*ff  ^*^  *h^  solicitor  employed  by  the  country  cre- 

B,  or  such  bar-  ditors  of  ouc  Rosc,  a  bankrupt,  and  the  defendant  was 

think  fit  fo"  re*/  employed  as  the  solicitor  to  Rosens  London  creditors. 

prw^u^defthe  ^"  '^®  *^'*^  December,  1831,  the  plaintiff  wrote  to  Messrs. 

commission,  and  White  and  Greenwell,  London  creditors  of  the  bankrupt, 

of  investigating 

the  accounts  of    respecting  a  claim  to  prove  a  sum  of  1,700/.  by  one  K. 

the  assignees  at 

the  meeting  on 

the  ]  8th  instant     /  hereby  undertake  to  bear  and  pay  on  behalf  rf  theee  creditors  two  thirds  of 

the  expenses  incident  thereto  accordingly**     And  the  meeting  being  afterwards  adjourned,  A. 

wrote  to  B.  another  letter,    in  which  he  said,  "  1  shall  have  bo  objection  to  bear  as  beibrv  the 

proportion  of  expense  of  the  barrister  attending  the  roeetiog  stated  in  your  letter:" — Heldt  that  A. 

was  personally  liable  for  the  proportion  of  the  expenses. 
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who  held  a  warrant  of  attorney  executed  by  the  bankrupt.    ««<*«  i^^^* 
On  the  15th  December ^i^i^  defendant  wrote  the  following 
letter  to  the  plaintiff: — 

"  Re  Rose, 

'*  84,  Newgate-street f  London* 

**  Sir, — Your  letter  of  the  ISth  instant  to  my  clients, 
Messrs.  White  and  Greenwell,  has  been  handed  to  me. 
They  are  members  of  the  City  of  London  Association, 
and  assembled  with  the  other  members,  who  are  creditors, 
this  morning.  Your  letter  was  laid  before  them,  and  they 
determined  to  co-operate  with  the  other  bond  fide  credi- 
tors in  protecting  the  interests  of  the  creditors  at  large, 
and  defeating  the  partial  purpose  intended  to  be  effected 
by  the  warrant  of  attorney  granted  to  K.,  &c.  &c. 

(Signed)  ••  W.  C.  Ashurst. 

'*H.  W.HaU,  Esqr 

The  plaintiff  afterwards  communicated  to  the  defendant 
that  it  was  in  contemplation  to  attend  a  particular  meeting 
of  the  commissioners  by  counsel,  in  order  to  oppose  the 
claim  o{K.;  in  answer  to  which  communication  the  defen- 
dant wrote  to  the  plaintiff  a  letter  containing  therein  as 
follows : — 

"  Re  Rose. 

"  84,  Neufgaie^treet,  April  13,  1882. 

**  Dear  Sir,— I  am  willing,  on  behalf  of  the  London 

creditors,  to  bear  two^hirds  of  the  expense  of  Messrs.  B. 

and  £.,  or  such  barrister  as  you  may  think  fit,  for  resisting 

Mr.  K.*s  proof  under  the  eommission,  and  of  investigating 

the  accounts  of' the  assignees  at  the  meeting  on  the  18th 

instant.    /  hereby  undertake  to  bear  and  pay  on  behalf  of 

these  creditors  two^thirds  of  the  expenses  incident  thereto 

accordingly.** 

'*  H.  W.  HaU,  Esq." 

The  meeting  took  place  on  the  18th,  and  was  ad- 
journed to  the  88th;  which  was  communicated  by  the 
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Exeh,  ofPUat,   plaintiff  to  the  defendant,  who,  in  answer  to  that  commu* 
nication,  wrote  to  the  plaintiff  as  follows: — 

"  Re  Rose. 

•*  84,  Newgate-street,  London,  26th  April,  1832. 
**  Dear  Sir, — I  shall  have  no  objection  to  bear,  as  before, 
the  proportion  of  the  expense  of  the  barrister  attending 
the  meeting  stated  in  your  letter.*' 

Several  other  adjourned  meetings  took  place,  and  the 
claim  of  K.  was  reduced  by  a  large  amount. 

The  plaintiff  had  a  verdict  upon  this  evidence,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  on  the 
ground  that  the  defendant's  undertaking  did  not  bind  him 
personally.  Talfourd,  Serjt.,  obtained  a  rule  accordingly ; 
against  which,  cause  was  now  shewn  by 

Ball. — The  question  here  is,  whether  the  defendant  has 
not  made  himself  personally  liable.  In  Burrell  v.  Jones  (a), 
the  solicitors  of  the  assignees  of  a  bankrupt  tenant  were 
held  personally  liable  to  the  landlord  upon  a  written  un- 
dertaking, whereby  they  "  as  solicitors  to  the  assignees," 
undertook  to  pay  the  landlord  his  rent.  The  Lord  Chief 
Justice,  in  giving  judgment  in  that  case,  referred  io  Apple^ 
ton  V.  Binks  (6),  where  it  was  held  that  one  who  cove- 
nanted for  himself,  his  heirs,  executors,  &c.,  for  the  act  of 
another^  was  personally  bound  by  his  covenant,  although 
he  described  himself  in  the  deed  as  covenanting  for  and  on 
behalf  of  such  other  person.  [Lord  Lyndhurst,  C.  B. — 
In  Appleton  v.  Binks,  the  covenant  was  for  and  on  the  part 
and  behalf  of  another  person.  Here  the  undertaking  is  to 
bear  and  pay  on  behalf  of  the  creditors.  There  is  no  in- 
consistency in  either  case  in  a  party,  for  himself  or  for  his 
heirs,  covenanting  or  undertaking  to  do  an  act  for  or  oo 
behalf  of  another  party.  The  undertaking  here  is  not  an 
undertaking  on  the  behalf  of  another  person  to  do  an  act, 

(a)  3  fi.  &  Al.  47.  (h)  5  East,  148. 


Digitized  by 


Google 


TRINITY  TERM,  3  WILL.  IV.  717 

but  it  is  an  undertaking  to  do  an  act  on  the  behalf  of  an-  ^ch,  ofPUas, 
other  person.]  The  present  case  is  stronger  than  Burrell 
V.  JoneSy  for  there  the  principals  were  named,  but  here 
they  are  not  named.  In  Iveson  v.  Coningion  (a),  the 
Court  of  King*s  Bench  decided,  that  the  defendants  were 
liable  personally  on  an  agreement  by  which  the  plaintiff 
and  defendants,  who  were  the  respective  attorneys  for  a 
plaintiff  and  defendant  in  a  cause,  personally  consented 
and  undertook  that  the  record  should  be  withdrawn,  and 
which  contained  other  things  to  be  done  by  the  plaintiff 
and  defendant  in  the  suit ;  and  the  Court  said  that  the  case 
was  not  distinguishable  from  Burrell  v.  Jones.  [Vaughan, 
B. — There  the  word  "  personally"  was  used  in  the  under- 
taking]. In  Scrace  v.  Whittington  (jb)^  the  attorney  was 
held  personally  liable,  although  there  was  no  express  un* 
dertaking  on  his  part  to  become  personally  liable.  [Bayley^ 
B. — Scrace  v.  Whittington  turned  on  the  usage  of  the 
profession  of  attorneys,  who,  when  employed  by  other  at- 
torneys, look  to  the  attorneys  who  so  employ  them,  and 
not  to  the  clients  of  the  other  attorneys.  The  question 
of  credit  was  left  to  the  jury,  who  found  that  the  credit 
was  given  to  the  defendant  and  not  to  his  client.  The 
Court  said,  that  if,  in  such  case,  the  attorney  intended 
not  to  be  personally  liable,  it  was  his  duty  to  give  ex- 
press notice  that  the  business  was  to  be  done  upon  the 
credit  of  the  client.] 

Talfourd,  Serjt.,  and  Hoggins f  contrh. — There  is  no 
doubt  that  an  agent  may  contract  so  as  to  bind  himself 
personally.  The  question  here  is,  whether  the  defendant 
has  done  so.  [Bayley,  B. — With  whom  do  you  say  that 
the  contract  was  made?]     The  London  creditors.    The 

(a)  I  B.&C.160.  (6)2B.  &C.  11. 

VOL.  I.  B  B  B 
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Ej:eh.  ofPUat,   defendant  mentions  all  the   London  creditors,  and    the 
1833. 

question  is,  whether  the  expression  on  behalf  of  all  the 

London  creditors  is  to  be  considered  merely  as  a  descrip- 
tion of  the  character  the  defendant  filled.  [Lord  Lynd* 
hursts  C.  B. — The  creditors  are  introduced  to  point 
out  the  proportion  of  the  expenses  which  it  was  reason- 
able should  be  paid  on  their  behalf.  Then  the  defeodaDt 
says  that  he  undertakes  to  bear  on  their  behalf,  not,  that 
he  undertakes  on  their  behalf.  There  is  no  inconsist- 
ency in  one  man  undertaking  to  bear  expenses  on  behalf 
of  another.]  The  present  case  is  distinguishable  from 
those  which  have  been  cited.  In  Iveson  v.  Conington^  the 
word  ''  personally  "  was  used,  and  the  main  question  was^ 
the  extent  of  the  personal  liability.  In  BurreU  v.  Jones^ 
the  case  turned  very  much  on  the  expression,  "  as  soli- 
citors.*' If  they  were  not  bounds  nobody  would  have  been 
bound.  Holroyd,  J.,  said,  ''If  they  are  not,  nobody  is 
bound  by  this  undertaking,  for  it  is  perfectly  clear  that  the 
assignees  are  not  bound. 

Lord  Lyndhurst,  C.  B.— I  do  not  think  that  BurreU 
V.  Jones  turned  so  much  on  the  expression  ''  as  solicitors,** 
as  upon  the  fact  that  the  defendants  were  the  solicitors;  and 
in  that  respect  this  case  is  similar,  for  the  defendant  here 
is  the  attorney.  What  is  there  here  to  shew  that  the  Lon^ 
don  creditors  were  bound  ?  It  appears  to  me  that  there  is 
nothing  inconsistent  in  the  defendant,  as  attorney  for 
these  creditors,  giving  his  personal  liability  on  behalf  of  his 
client.  The  case  seems  to  me  to  fall  within  the  authori- 
ties which  have  been  cited ;  and  it  is  not  probable  that 
Hall  could  have  supposed  that  the  business  was  to  be 
done  on  the  responsibiUty  of  all  these  creditors ;  it  is 
much  more  likely  that  he  supposed  that  he  was  incurring 
these  expenses  on  the  personal  liability  of  the  defendant. 
The  ground  of  my  judgment  is,  that  the  letter  of  the  litth 
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April  shews  precisely  that  the  defendant  contracted  per-  Exch.  ofPiem, 
sonally  with  the  plaintiff.     It  is  a  contract  that  he  would 
bear  and  pay  for  other  persons,  not  a  contract  on  behalf 
of  other  persons  to  bear  and  pay. 


Bayley,  B.—l  think  that  the  letter  of  the  13th  April 
cannot  fairly  be  construed  in  any  other  way  than  as  an  un- 
dertaking by  the  defendant  to  he  personally  liable.  If  the 
commencement  of  the  letter  were  equivocal,  the  words  ''  I 
undertake  to  bear  and  pay,"  are  clear.  The  plaintiff  would 
have  a  right  to  expect  from  that  letter,  that  the  defendant 
was  to  be  the  paymaster.  The  letter  of  the  26th  April  is 
equally  clear.  This  construction,  also,  is  the  most  consistent 
with  common  sense,  for  the  plaintiff  would  know  Ashurst 
only,  and  probably  knew  nothing  of  the  London  creditors 
or  their  solvency,  whilst  Ashurst  would  certainly  know 
his  own  client.  The  present  case  is  the  same  as  Burrell 
V.  Jones  in  principle,  and  is  not  distinguishable  from  that 
decision  in  any  material  circumstance. 

Vaughan,  B — It  is  admitted  that  the  defendant  might 
legally  make  himself  liable  to  these  expenses,  and  the  only 
question  is,  whether,  on  the  true  construction  of  thes6 
letters,  he  has  done  so.  It  appears  to  me  that  the  inten- 
tion of  the  parties  was  clear.  No  prudent  man  would 
have  been  content  with  the  responsibility  of  the  great 
body  of  creditors,  whom  he  did  not  know.  After  the  first 
letter  to  Messrs.  White  Sf  Greentcell,  the  plaintiff  ap- 
pears to  have  communicated  with  the  defendant  alone, 
and  to  have  given  the  credit  to  him  alone. 

BoLLAMD,  B. — I  am  of  opinion  that  the  only  fair  con- 
struction to  be  put  upon  the  letter  of  the  13th  of  Aprilis, 
that  it   amounts  to  a  formal  agreement,  on  the  part  of 

B  B  B  2 
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Exch,  ofPUas,   Ashurst^  to  pay  and  bear  the  proportion  of  these  ex- 
183o* 

penses. 

Rule  discharged. 


Hewitt  v.  Melton. 
A  distringas  for  JPlaTT  moved  for  a  disifingas.    The  affidavits  were 

the  purpose  of  ^  *^ 

proceeding  to      not  sufficient  to  Warrant  a  distringas  upon  which  to  pro- 
be g^Tn^d^ipon  ceed  for  the  purpose  of  entering  an  appearance. 

affidavit,  upon 

which  the  Court  ^       ,  r        i 

would  not  grant       Bayley,  B. — You  may  have  a  distringas  for  the  pur- 

K  distringas  for  ^  j«        a.  xi 

the  purpose  of    posc  of  proceeding  to  outlawry. 

proceeding  to 
enter  an  ap- 
pearance for  the       Lord  Lyndhurst,  C.  B. — ^We   think  that  upon  this 

affidavit  you  are  entitled  to  a,  distringas  for  the  purpose  of 

effecting  an  outlawry,  though  not  to  one  for  the  purpose 

of  proceeding  to  enter  an  appearance  for  the  defendant. 

Writ  for  the  purpose  of  proceeding  to  out- 
lawry (a)  granted. 

(a)  The  form  of  the  notice  at      See  No.  3  io  the  Schedule  to  2 
the  foot  of  the  writ  is  different.     W.4,  c.d9. 
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JoNRS  r.  Jones. 

CLOVEN  ANT  by  the  trustee  under  a  marriage  settle- 
ment.   Plea — Non  est  fcLcium. 

At  the  trial,  before  Parke,  J.,  at  the  last  Spring  Assizes 
for  the  county  o(  Hereford,  it  appeared  that  all  the  par- 
ties to  the  deed,  except  the  plaintiff,  who  was  the  trustee 
for  the  intended  wife,  assembled  to  execute  the  settlement. 
The  defendant,  who  was  the  father  of  the  intended  hus- 
band, and  the  sole  conveying  party,  executed  and  deli- 
vered the  deed ;  and,  immediately  after  the  execution  by 
him,  and  before  any  of  the  other  parties  executed,  the 
father  of  the  intended  wife  objected  to  a  clause  which 
contained  a  power  of  revocation  by  e^her  the  intended 
husband  or  wife.  Upon  this  objection  the  clause  was 
struck  out,  and  the  deed  was  then  again  executed  by 
the  defendant,  and  a  new  attestation  of  execution  was 
indorsed  upon  it;  all  the  other  parties  then  executed. 
It  was  objected,  on  the  part  of  the  defendant,  that  this 
deed  could  not  be  received  in  evidence  for  want  of  a 
new  stamp,  which  it  was  said  was  requisite  for  the  in- 
strument, as  it  became  a  different  deed  by  the  alteration 
in  striking  out  the  clause.  The  learned  Judge  overruled 
the  objection,  but  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit. 


Exek,  ofPUatr 
1833. 


The  necessary 
parties  met  to 
execute  a  mar- 
riage settlement. 
Immediately 
after  the  con- 
veying party 
had  executed, 
and  before  the 
execution  or  as- 
sent by  any 
other  party,  the 
father  of  the  in- 
tended wife  ob- 
jected to  a 
clause ;  the  ob- 
jection was  ac- 
quiesced in,  and 
the  clause  was 
struck  out,  and 
then  the  con- 
veying party 
immediately  re- 
executed,  and 
the  other  par- 
ties executed: — 
Held,  that  the 
execution  of  the 
deed  was  in 
JUri  only  when 
the  alteration 
took  place,  and 
that  the  altera- 
tion did  not 
make  a  fresh 
stamp  requisite. 


Maule,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  against  which  cause  was  to  have  been  shewn  by 
R.  V.  Richards. 

But  the  Court  called  upon — 

Maule,  in  support  of  his  rule. — The  parties  here  came 
to  a  new  agreement  to  alter  the  deed  in  a  material 
point;  in  effect  to  make  a  different  deed.  It  was  not 
the   correction  of  a  mistake,  in  pursuance  of  the  ori- 
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^^^ift^f'*^*"'  ginal  intention,  but  it  was  an  alteration  of  the  contract 
which  had  been  prepared  with  their  cognizance.  It  was 
to  aher,  not  to  carry  into  effect,  the  original  intention. 
[Baijleyy  B. — May  not  the  execution  of  the  deed  be 
considered  to  have  been  in  Jieri  only?]  The  defendant 
was  the  only  conveying  party,  and  after  he  had  executed 
the  deed,  it  is  difficult  to  say  that  it  was  in  Jieri.  The 
trustees  seldom  execute  at  the  time,  even  if  they  execute 
at  all.  There  is  no  loctis  poettitentue  after  delivering  a 
deed  absolutely.  If  a  party  executing  a  deed  intends  to 
have  a  locus  pcenilenticSy  or  that  the  deed  should  not  have 
immediate  effect,  he  should  deliver  it  as  an  escrow,  and 
not  absolutely.  This  is  not  rectifying  a  mistake  like  that 
of  goods  for  ship,  in  a  policy  of  insurance^  but  it  is  a  ma- 
terial alteration,  which  makes  a  different  deed.  The  deed 
was  perfect  and  complete,  and  had  operation  from  the  mo- 
ment when  the  defendant,  the  only  conveying  party,  exe- 
cuted it.  Suppose  he  had  died  the  next  moment,  his  heir 
could  not  have  taken.  Would  not  the  deed  have  had  effect 
from  that  moment  in  case  of  a  subsequent  act  of  bankruptcy 
by  the  defendant  or  an  elegit  against  him  ?  It  is  submitted, 
that  where  an  instrument  has  been  executed,  and  might 
have  been  enforced  against  the  party  executing  it,  the  stamp 
which  was  required  becomes  fundus  officii.  Schumann  v. 
Weatherhead  (o). — [Bayley,  B. — In  that  case  there  had 
been  a  perfect  annuity  granted,  and  the  parties  chose  after- 
wards to  make  a  new  contract]  In  Hill  v.  Patten  (6), 
and  French  v.  Patten  (c),  where  a  policy  had  been  al- 
tered, without  a  fresh  stamp,  subsequently  to  its  being 
effected,  it  was  held  that  it  could  not  be  enforced  either 
as  it  originally  stood  or  as  it  was  altered.  Reed  v.  Deere  (d) 
is  in  point.— [fiayfey,  B. — In  that  case  I  think  the  distinc- 
tion was  taken  as  to  whether  the  agreement  was  in  fieri 


(«)  1  East,  638.  (f)  i  Cainp.  ^2. 

(b)  8  East,  ;i73.  (d)  7  B.  &  C.  261. 
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or  complete,  and  it  was  held  to  be  complete.]     v.  AtcA.  of  PUas, 

Lee  (a)  is  expressly  in  point.  There  a  deed  was  executed 
and  altered  by  consent  of  parties,  and  then  re-executed : 
andy  per  Curiam,  this  deed  cannot  be  given  in  evidence  as 
a  new  deed,  unless  it  be  stamped  afresh,  because  the  al- 
teration vacates  the  whole  deed. 

BaylisY,  B.— I  am  of  opinion  that  the  rule  for  entering 
a  nonsuit  ought  to  be  discharged.  When  we  come  to  look 
at  the  facts  of  the  case,  it  appears,  that,  although  there  was 
a  formal  delivery  of  the  deed  by  the  party  executing,  yet, 
in  substance,  it  had  not  become  so  perfect  a  deed  as  to  be 
incapable  of  alteration  by  the  parties  assembled.  The 
deed  was  a  marriage  settlement,  and  the  necessary  parties 
to  the  execution  were  in  attendance.  The  conveying 
party,  the  father  of  the  intended  husband,  executes  it,  and 
before  the  ink  is  dry,  and  whilst  all  the  parties  were  pre- 
sent, the  person  interested  on  behalf  of  the  lady  says,  "  I 
think  that  there  is  something  objectionable  in  one  of  the 
clauses,  and  I  wish  it  altered."  Then  the  parties  consent, 
before  the  deed  has  passed  into  the  hands  of  the  parties 
who  were  to  take  under  it,  to  have  it  rectified  by  striking 
out  the  clause  in  question,  and  the  conveying  party  re-ex- 
ecutes it.  I  think  that  the  execution  may  be  considered 
as  in  Jleri  only  whilst  these  circumstances  happened,  and 
that  the  new  moulding  the  deed  under  the  circumstance:} 
in  question  did  not  make  a  new  stamp  necessary.  So  very 
rigid  a  construction,  as  we  are  called  upon  to  give  to  the 
stamp  laws  in  this  case,  would  render  them  a  trap  to  inno- 
cent parties.  These  laws  are  intended  to  provide  a  re- 
venue by  requiring  stamps  when  a  deed  is  perfected  ;  but 
to  make  it  perfect,  not  only  the  delivery  by  the  party  con- 
veying, but  the  acceptance  by  the  party  to  take,  is  neces- 
sary. Now,  here,  before  any  such  acceptance,  the  deed  is 

(a)  Eq   C'a.Ab.  414   pi.  13. 
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^^^^'^^^^^»  altered  by  the  consent  of  all  the  parties  assembled  to 
execute.  A  party  interested  for  a  cestui  qui  trust  says, 
that  the  deed  is  not  what  it  ought  to  be;  and  he  had 
a  right  to  say,  ^'  we  will  not  consent,  to  the  marriage  going 
on,  if  you  will  not  Have  the  deed  rectified."  *  The  short 
ground  of  my  opinion  is,  that^  at  the  moment  of  execuUbn, 
an  alteration  was  required  by  one  party  and  acquiesced  in 
by  the  other;  and  I  think  that  the  deed  was  not  so  far 
executed  as  to  make  a  new  stamp  necessary. 

Vaughan,  B. — The  question  is,  whether  the  execution 
of  the  deed  was  \n  JieH^  or  whether  it  wasybc/tfin  and 
finished.  On  the  facts  stated,  I  am  of  opinion  that  it  was 
in  Jieri  only.  All  the  parties  were  assembled  for  the  pur- 
pose of  executing  this  deed.  One  party  had  just  ei^e- 
cuted,  and  immediately  on  an  objection  being  taken,  and 
before  the  other  contracting  parties  had  executed,  it  is 
agreed  to  strike  out  the  clause  which  had  given  rise  to  the 
objection  ;  that  was  done  accordingly,  and  the  party  re- 
executes,  and  the  other  parties  execute.  This  must  be 
considered,  I  think,  as  one  transaction;  and  on  the  ground 
that  there  was  no  final  consummation  of  the  execution 
before  the  deed  was  altered,  I  am  of  opuiion  that  a  fresh 
stamp  was  not  necessary. 

The  rest  of  the  Court  concurred,  and  the  rule  was — 

Discharged. 
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1833. 


PiCKiN  9.  Graham  and  Another. 


Assumpsit  by  the  indorsee  of  a  bill  of  exchange  The  day  after  a 

^  ^,       -  bill  of  exchange 

against  the  drawers.  had  been  dit- 

At  the  trial,  before  Alderson,  J.,  at  the  last  Summer  Jj^^^^d 
Assizes  for  the  county  of  York,  the  question  was,  whether,  ^^^^  the  feet 

.of  the  disho- 

under  the  circumstances;  the  defendants  had  dispensed  nour  could  be 
with  notice  of  dishonour.    The  bill  was  dated  on  the  26th  )^^^  j^*.' 
oi  April,  1832,  and  had  been  drawn  at  one  month's  date,  f''^5*«7'^,5^«^ 

'^  ^  'in  Yorkthire 

on  a  person  of  the  name  of  ff^ragg,  by  one  Witham,  as  the  upon  the  in- 

agent  for  the  drawer,  who  had  sold  iron  to  the  amount  to  the^iden'  A 

f^ragg.     The  bill  was  indorsed  to  a  person  of  the  name  J^k*^^*'^  to 

of  Jarvis,  and  by  him  to  J.  W.  P otter ,  an  attorney  in  the  bill  being 

Yorkshire^  where  the  parties  all  lived ;   and  J.  W.  Potter  back,  and  the 

subsequently  indorsed  it  to  the  plaintiff.      fVragg  accept-  l^Lo^fkert 

ed  the   bill,   and  soon  afterwards   having;  cjot  into  diffi-  vnUhenodiur' 

'  .  ^  ^.  nathe  but  my 

culties,  gave  a  bill  of  sale  to  his  brother,  which  was  pre-  taking  up  the 
pared  by  Potter.     On  the  29th  of  iJ/ay,  the  day  on  which  ^u bring Hto 
the  bill  became  due,  Potter  told  Jarvis  in  Yorkshire  that  ^ffi^J^^ 

'  ^  Tuesday,  I  unit 

the  bill  would  probably  not  be  paid.  Jarvis,  in  the  course  pay  the  money.*' 

/»    1  1  ...  „,,  ,  ,        ,        The  indorser 

ot  the  same  day,  sent  an  intimation  to  IVttnam,  that  he  did  not  receive 
had  heard  from  Potter  that  the  bill  would  probably  not  be  not^ru^lftir  *"' 
paid.     On  the  30th  of  May,  Witham,  who  was  the  clerk  ■?™l*'«yf  *^' 

^  t  11  the  Tuesday, 

and  manager  to  the  defendants,  called  at  Potter^s  office,  and  notice  of 
and  told  him  that  he  had  come  in  consequence  of  an  in-  not  gimi'to  Uie 
timation  which  he  had  received  the  day  before  of  the  ex-  drawer  in  due 

^  Ume: — Held, 

pected  dishonour  of  the  bill  accepted  by  Wragg.     He  that  the  pro- 
said,  '^  I  suppose  there  will  be  no  alternative  but  my  tak-  dispense  with 
ing  up  the  bill,  and  if  you  will  bring  it  to  Sheffield  next  te?ffhed"s." 
Tuesday  I  will  pay  you  the  money."  On  the  Tuesday  Pot-  honour  to  the 
ter  met  Witham  at  Sheffield,  and  he  asked  Potter  if  he  had 
brought  the  bill :  Potter  said  he  had  not,  as  it  had  not 
then  come  back.     Potter  received  no  notice  of  dishonour 
until  the  9th  o(  June,  and  the  defendants  received  no  no- 
tice of  dishonour  until  the  1  Ith  of  June,  when  they  refused 
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^^^\a^^^°**   to  pay.     Upon  this  evidence  the  plaintiff  was  nonsuited, 
with  leave  to  move  to  enter  a  verdict  for  the  amount  of 


PicKiK        ^he  bill. 

V, 

Graham. 


Pollock  obtained  a  rule  accordingly,  against  which 
cause  was  now  shewn  by — 

J,  Williams  a:nd  Creswell. 

Pollock  and  Hoggins  were  heard  in  support  of  the  rule. 

Vaughan,  B. — This  was  an  action  upon  a  bill  of  ex- 
change by  the  indorser  against  the  drawer.  The  bill  had 
been  drawn  for  value  by  one  Witham^  as  the  agent  of  Gra- 
ham Sf  Co.,  upon  JVragg,  to  whom  the  drawer  had  sold 
iron  to  the  amount  of  the  bill.  It  was  dated  on  the  26th 
of  April,  1832,  payable  one  month  after  date.  The  drawee 
accepted  the  bill  payable  in  London,  and  it  was  indorsed 
to  one  Jarvis,  and  by  him  to  a  person  of  the  name  of  Pot^ 
teVy  who  indorsed  it  to  the  plaintiff.  The  acceptor's  affairs 
became  embarrassed,  and  it  appeared  that,  on  the  ^th  of 
May,  when  the  hill  became  due,  it  was  understood  in  York- 
shire  that  Wragg  was  in  bad  circumstances,  and  it  was  in- 
timated verbally  that  the  bill  would  probably  be  dishonour- 
ed. This  verbal  intimation  amounted  to  no  more  than  this, 
that  there  had  been  a  bill  of  sale  of  the  acceptor's  eflfects, 
and  that  the  bill,  therefore,  probably  would  not  be  paid. 
The  consequence  was,  that  the  defendants*  clerk  called 
on  Potter  on  the  morning  of  the  30th  of  May;  the  bill 
was  payable  in  London  on  the  29th,  so  that  it  was  impos- 
sible that  notice  of  dishonour  could  have  reached  the  par- 
ties in  Yorkshire  on  the  30th.  It  is  upon  what  occurred 
on  the  occasion  of  that  call  that  the  plaintiff  founds  his 
right  to  recover.  It  appears  that  there  was  a  conversation 
between  the  defendants*  clerk  and  Potter  about  the  ex- 
pected dishonour  of  the  bill,  and  the  clerk  said  to  Potter, 
**  If  that  be  so,  I  suppose  there  is  no  alternative  but  for 
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Bie  to  pay  the  bill;  if  you  will  bring  it  to  Sheffield  next  ^ck.  of  PUas, 
Tuesday,  I  will  pay  it."     On  the  Tuemlay  following  he  - 

saw  Potter  at  Sheffield^  and  asked  for  the  bill,  and  was  Pickin 
told  that  it  had  not  yet  come  back.  There  had  been  no  qra^ham. 
notice  to  make  Potter  liable ;  for  he  received  no  notice 
until  the  9th  of  June^  and  the  defendants  received  no  ac- 
tual notice  until  the  11th  of  e/ti»e,  when  they  refused  to  pay. 
It  was  insisted,  on  the  behalf  of  the  plaintiff,  that,  though 
the  defendants  had  no  notice,  yet  that  they  had  know- 
ledge, and  with  that  knowledge  promised  to  pay ;  and  it 
was  argued^  that  the  general  rule,  that  the  drawer  is  en- 
titled to  notice  of  dishonour,  may  be  waived  by  the  party 
entitled  to  notice^  and  that  a  jury  may  infer,  from  a  pro- 
mise by  him,  that  the  notice  was  regular  or  was  dispensed 
with.  There  is  a  wide  distinction  between  notice  and 
knowledge  as  applied  to  bills  of  exchange  and  promissory 
notes.  In  Tindalv.  Brown  (a),  it  was  held,  that  notice 
means  something  more  than  knowledge.  There  are  a  va- 
riety of  more  recent  decisions  which  establish  that  the  re- 
quisite notice  of  dishonour  of  a  bill  of  exchange  is  some- 
thing more  than  mere  knowledge.  In  Baker  v.  Birch  (6), 
the  acceptor  went  to  the  defendant,  the  drawer,  and  told 
him  that  he  could  not  take  up  the  bill,  and  that  he,  the 
drawer,  must  do  so,  and  gave  him  5/.  5«.,  which  was  all 
that  he  could  raise  for  that  purpose.  The  defendant  re- 
ceived the  51, 5s.,  and  promised  to  take  up  the  bill,  yet  he 
was  held  discharged  from  his  liability  upon  the  bill  for 
want  of  due  notice  of  dishonour.  So,  the  bankruptcy,  or 
known  insolvency  of  the  acceptor,  furnishes  no  answer  to 
the  want  of  due  notice  of  dishonour.  Esdaile  v.  Sower- 
by  (c),  Russel  v.  Langstaffe  (rf).  It  is  insisted,  however, 
that  in  the  present  case  there  was  a  promise  to  pay.  Aji 
absolute  unquaHfied  promise  to  pay,  made  by  the  drawer 


(a)  1  T.  R.  167.  (c)ll  East,  113. 

(6)  3  Camp.  107-  (rf)  I  Dougl.6l6. 
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^'^*-j/ ^'^'w*  or  indorser  after  the  bill  has  become  due,  is  no  doubt  eTi- 
v....^^.^.^    dence  of  a  due  presentment  and  notice.     It  imports  that 
PicKiN       the  notice  and  presentment  have  been  regular ;  and  juries 
Graham,     have  been  properly  directed  to  presume  these  facts  from 
evidence  of  an  absolute  unqualified  promise  made  after  the 
dishonour  of  the  bill.     What  passed  in  the  present  case, 
however,  does  not  appear  to  me  to  amount  to  an  absolute 
promise.     The  parties  are  talking  of  the  expected  dis- 
honour of  the  bill,  and  the  drawer,  on  the  supposition  that 
he   had  no  other   alternative  but  to  pay,  uses  the  ex- 
pressions in  question.     I  think  that  it  was  not  at  all  like 
an  absolute  promise  to  pay  the  bill ;  it  was  rather  the  ex- 
pressing an  unwillingness  to  pay,  with  the  fear  that  he 
should  be  compelled  to  pay.     It  is  as  if  he  had  said,  ^*  I 
shall  be  sorry  to  be  obliged  to  pay  if  it  comes  back,  but 

1  suppose  I  must ;  if  you  bring  it  on  Tuesday  I  will  pay 
it."  The  whole  conversation  imports  not  a  promise  to  pay, 
but  amounts  in  effect  merely  to  this — *^  as  the  bill  will  pro- 
bably come  back,  you  must  send  it  to  me.**  There  are  nu- 
merous cases  (a)  which  establish,  that  when  a  party  pro- 
mises to  pay  after  the  bill  has  been  dishonoured,  a  regular 
notice  and  presentment  will  be  presumed.  It  is  unneces- 
sary to  do  more  than  allude  to  this  class  of  cases,  which 
are  of  every  day's  occurrence.  But  in  the  case  of  Bor- 
rcidaile  v.  Lowe  (6),  Lord  Chief  Justice  Mansfield^  in  de- 
Uvering  his  judgment,  said :  ''  I  do  not  find  any  case  in 
which  an  indorser,  after  having  been  discharged  by  the 
laches  of  the  holder,  has  been  held  liable  upon  his  indorse- 
ment, except  where  an  express  promise  to  pay  the  bill  has 
been  proved.  Now  the  letter  of  the  defendant  contains  no 
such  express  promise,  but  in  a  great  measure  shews  that 
the  defendant  was  writing  under  a  supposition  that  he  was 
liable.'*    And  in  another  part  of  his  judgment  the  same 

(d)  See  Lundie  v.  Boberlson,  7      2  Camp.  105. 
East,    231;    Gibbon    v.    Coggan,         (6)  4  Taunton,  93. 

2  Camp.  188;    Taylor  v.  Jonesy 
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learned  Judge  said :  **  I  cannot  consider  the  letter  as  con-  Exeh.  ofpieas, 

1QQQ 

veying  an  absolute  promise  to  pay  at  all  events,  whether 
TVevor  ^  Co.  did  or  not;  and  I  think  in  this  case  it 
would  be  too  much  to  fix  the  defendant  by  any  such  im* 
plied  promise.  In  most  of  the  cases  where  the  defendants 
have  been  held  liable,  they  have  either  made  an  express 
promise  to  pay^  or  a  promise  when  they  had  a  full  know* 
ledge  at  the  time  that  they  were  discharged'^  Goodall 
V.  Dolley  (a),  Blesard  v.  Hirst  (6),  and  other  cases,  es- 
tablish that  a  promise  made  in  ignorance  of  the  circum* 
stances  of  laches  is  not  binding,  and  does  not  prevent  the 
party  from  taking  the  objection.  I  am,  therefore,  of  opin- 
ion that  the  present  application  to  enter  a  verdict  for  the 
plaintiff  must  fail,  and  that  the  plaintiff  was  rightly  non- 
suited at  the  trial.  It  was  admitted  that  this  was  no  re- 
gular notice.  Then,  does  the  admission  or  promise  suffice? 
I  think  clearly  not ;  for  the  conversation  took  place  before 
the  dishonour  could  be  known,  and  the  promise  was  not 
an  express^  absolute,  and  unconditional  promise,  and  did 
not,  in  my  opinion,  dispense  with  the  want  of  notice  of  dis- 
honour. 

BoLLAND,  B.— I  am  of  the  same  opinion.  It  is  clear 
that  Potter  had  not  the  bill  at  the  time  of  the  conversation, 
and  the  promise  was  manifestly  confined  to  the  case  of  the 
bill  coming  back  to  Potterin  due  course.  He  says,  **  I  have 
no  alternative,  and  I  suppose  I  must  pay  it."  It  appears 
to  me  to  amount  only  to  this,  *'  if  the  bill  comes  back  to 
you  in  due  course,  I  know  my  liabilities^  and  I  must  pay  it" 
In  Prideaux  v.  Collier  (c),  the  holder  applied  to  the 
drawee,  who  said  that  he  had  no  effects,  but  that  the  bill 
would  not  be  due  until  the  next  day,  and  that  effects  would 
probably  be  provided  before  that  time.  On  the  next  day, 
when  the  bill  became  due,  the  defendant  (the  drawer)  told 

(«)  1  T.  R.  712.         (6)  6  Burr.  2670.        (c)  2  Siarkie,  N.  P.  C.  67. 
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^'«^^-  o// '*^",   the  plaintiff  that  he  hoped  the  bill  would  be  paid,  that  he 

v..««^^_^     would  see  what  he  could  do,  and  would  endeavour  to  pro- 

PickiN         vide  effects.     The  bill  was  not  presented  until  the  day 

Graham.       after  it  was  due,  and  Lord  Ellenborough  held  that  the 

drawer  was  discharged. 

GuRNEY,  B.— I  am  clearly  of  opinion  that  the  promise  in 
this  case  was  not  such  a  promise  as  would  dispense  with 
notice  of  dishonour. 

Rule  discharged. 


CoRFiELD  V,  Parsons. 

Assumpsit  on  a  promissory  note  by  the  second  in- 
dorsee against  the  maker,  for  16/.  10*.  Plea,  the  general 
issue.  At  the  trial  before  Gumej/,  B.,  at  the  Middlesex 
sittings,  in  last  Easier  Term,  the  plaintiff  obtained  a  ver- 
dict. The  plaintiff  was  an  attorney,  residing  and  carry- 
ing on  business  in  Burton  Street,  and  had  received  the 
note  from  one  Captain  JB.,  who  was  a  prior  indorser; 
the  plaintiff  had  given  this  person  full  consideration  for 
the  note.  The  defence  set  up  was,  that  Captain  B,  had 
applied  to  the  defendant  to  discount  a  bill  for  50/.,  on 
which  there  were  three  names  of  other  persons,  all  of 
whom,  including  Captain  B.,  were  at  the  time  insolvent ; 
and  that  Captain  B.  had  referred  the  defendant  to  the 
plaintiff  for  information  as  to  his  solvency;  and  that  the 
plaintiff  had  misrepresented  Captain  B.*s  solvency.  Cap- 
tain i?.,  on  being  called  by  the  defendant  at  the  trial, 
swore  that  he  had  never  given  any  such  reference.  The 
defendant,  it  appeared,  discounted  the  50/.  bill  for  Cap- 
tain B.y  by  giving  him  the  promissory  note  on  which  the 


A  person, on  be* 
ing  sent  by  the 
defendant,  an 
indorser  of  a 
bill  of  exchange, 
to  the  plaintiff, 
the  indorsee,  to 
inquire  as  to  the 
solvency  o(  B., 
a  prior  indorser, 
went  to  the 
plaintiff's  resi- 
dence; and,  on 
the  street  door 
being  opened, 
a  person  in  a 
dressing-gown, 
whom  he  had 
never  seen  be- 
fore or  since, 
asked  him  what 
his  business  was: 
— Held,  not  suf* 
ficient  evidence 
of  identity  to 
let  in  evidence 
of  the  conversa- 
tion. 

It  is  a  ques- 
tion for  the 
Judge, and  not  a 
point  for  the 
consideration 
of  the  jury,  whe- 
ther the  evidence  of  identity  Is  suffideot  in  such  case. 
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action  was  brought,  and  14/.  more  in  money  and  goods.  F^j^ch,  ofPUa*, 
A  witness  was  called,  on  the  part  of  the  defendant,  who  - 

swore  that  he  was  directed  by  the  defendant,  before  the  50/.  Corfirh) 
bill  was  discounted,  to  inquire  of  the  plaintiff  as  to  Captain  Parsons. 
B.*s  solvency;  that  accordingly  he  went  to  plaintiff's  resi- 
dence, and,  on  the  street  door  being  opened,  a  person  in 
a  dressing-gown,  whom  he  never  saw  before  or  since,  asked 
him  what  his  business  was ;  to  whom  he  mentioned  the  ob* 
ject  of  his  calling  there.  The  witness  was  asked  by  the 
defendant's  counsel  what  this  person  said,  which  was  ob- 
jected to;  and  it  was  ruled  by  the  learned  Judge  that,  with- 
out shewing  that  this  was  the  plaintiff,  the  question  could 
not  be  asked.  The  plaintiff's  clerk  was  called,  who  $  wore 
that  he  believed  the  plaintiff  at  the  time  in  question  was 
out  of  London^  and  that  the  plaintiff's  brother  often  re- 
sided in  the  house,  and  wore  a  dressing-gown ;  he  swore 
also  that  he  (the  clerk)  was  not  the  person  in  the  passage. 
A  rule  nisi  for  a  new  trial  having  been  obtained,  on  the 
ground  that  evidence  of  what  this  person  at  the  the  plain- 
tiff's residence  said,  ought  to  have  been  received. 

W.  H.  Watson  shewed  cause. — Without  shewing  that 
this  person  in  the  dressing-gown  was  the  plaintiff,  or  some 
person  authorized  by  him  to  make  these  declarations, 
what  this  person  said  can  be  no  evidence  against  the  plain- 
tiff; and  there  was  no  evidence  to  shew  that  the  person  in 
the  dressing-gown  was  the  plaintiff;  on  the  contrary,  all 
the  evidence  leads  to  the  conclusion  tltat  he  was  not.  He 
also  contended,  that  the  case  for  the  defendant  had  failed 
on  other  points,  and  that  this  question  had  become  imma- 
terial. 

White,  contrA, — The  evidence  was  strong  to  shew  th^t 
this  was  the  plaintiff,  and  the  declarations  ought  to  have 
been  admitted  by  the  learned  Judge ;  at  all  events,  the 
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Bxch,  of  Pleas,  question  whether  this  was  the  plaintiff  or  not,  ought  to 
have  been  left  to  the  jury.  [Lord  LyndAurst,  C.  B. — Did 
you  ever  know  an  instance  where  a  Judge  stopped  a  cause 
to  take  the  opinion  of  the  jury  as  to  the  identity  of  a  per- 
son, to  make  his  declarations  evidence?] — Perhaps  no 
precise  case  can  be  quoted  to  that  effect,  but  the  ordinary 
rule  is,  that  all  matters  of  fact  are  for  the  jury;  and,  as 
certainly  there  was  primd  facie  evidence,  it  ought  to  have 
gone  to  the  jury.  Moreover,  this  person  waiB  attending  at 
the  house,  and  acting  as  the  principal.  What  he  did  or 
said  was  evidence.  In  Bulkeley  v.  Butler  (a),  a  person 
represented  himself  as  the  payee  of  a  bill  of  exchange:  be 
had  the  bill  in  his  possession,  and  also  a  letter  of  intro- 
duction, and  this  was  held  sufficient  primd  f tide  evidence 
of  his  identity  with  the  payee  of  the  bill.  [Bayley,  B. — 
There  he  had  possession  of  the  bill.]  In  the  present  case, 
a  person  was  found  answering  inquiries  at  the  house,  and 
it  is  submitted,  that  that  is  sufficient  primd  facie  evidence 
that  it  was  Corfield.  The  defendant  was  at  liberty  to  go  into 
the  evidence,  because  the  very  answer  might  have  shewn 
that  it  was  Corfield.  It  is  submitted,  that  the  learned  Baron 
ought  to  have  received  the  evidence,  and  left  it  to  the  jury. 
[Bayley,  B. — Whether  the  evidence  was  receivable  or  not 
was  a  question  for  the  Judge,  and  he  is  to  form  his  opinion 
whether  the  circumstances  are  sufficient  to  identify  the 
party  so  as  to  warrant  the  reception  of  evidence  of  his 
declarations ;  and  the  Court  has  a  right  to  see  whether 
the  evidence  was  reasonably  sufficient  to  prove  the  iden- 
tity,  and  whether  the  Judge  was  right  in  the  opinion 
which  he  formed.  Lord  Lyndhuni. — It  is  not  a  point 
for  the  consideration  of  the  jury,  but  a  question  for  the 
Judge,  whether  there  is  sufficient  evidence  of  iden- 
tity.]   There  was  a  case  not  very  dissimilar  from  the  pre- 

(a)  2B.  &C.434. 
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sent,  thecase  ot Barretts.  Deereia),  where  Lord  Tenierdeh  £xch,ofPieast 
ruled,  that  payment  to  a  person  in  the  plaintiff's  counting- 
house,  and  appearing  to  be  intrusted  with  the  conduct  of 
the  business  there,  was  a  good  payment  to  the  plaintiff, 
though  it  turned  out  that  the  person  never  was  employed 
by  him.  [BoUand,  B. — There  the  acts,  not  the  declara- 
tions, of  the  person  acting  for  the  principal  in  the  count- 
ing-house were  held  to  bind  him.] 

Lord  Lyndhurst,  C.  B. — It  is  attempted,  in  this  case, 
to  make  statements  of  a  person  who  appeared  at  the  plain- 
tiff's house,  to  be  evidence  against  him ;  but,  in  order  to 
make  such  statements  or  declarations  evidence  against  the 
plaintiff,  the  defendant,  in  the  first  instance,  was  bound 
to  give  reasonable  evidence  to  satisfy  the  learned  Judge 
that  this  person  was  the  plaintiff.  It  is  said  that  the 
learned  Judge  should  have  left  the  question  of  identity  to 
the  jury ;  I  have  never  known  a  case  where  such  a  course 
was  adopted:  I  have  always  understood,  and  I  think  it 
convenient  that  it  should  be  so,  that  the  whole  matter,  as 
to  the  grounds  for  the  admissibility  of  evidence,  rests 
with  the  Judge ;  I  therefore  think  that  this  evidence  was 
properly  rejected. 

Bayley,  B.— Declarations  to  affect  a  party  must  be 
shewn  to  have  been  made  by  him,  or  by  his  authority. 
Here,  no  such  evidence  was  given ;  it  did  not  appear  jtirtiTMl 
ybetV  that  this  person,  at  the  plaintiff's  house,  was  the  plain- 
tiff, if  so  it  might  have  been  left  with  the  whole  case  to  the 
jury.  But  I  think  the  admissibility  of  this  evidence,  in- 
volving the  question,  whether  or  not  this  person  was  the 
plaintiff,  was  a  question  for  the  Judge.  The  case  of 
Bulkeley  v.  Butler,  is  a  distinct  authority,  that  whether 
the  evidence  ought  to  be  received  or  not  is  a  question  for 

(a)  M.  &  M.  200. 
VOL.    I.  CCC 
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Mieh.  of  Pleat t 
1833. 


CORFIBLD 

r. 
Parsons, 


the  Judge.  The  case  of  Barrett  v.  Deere  does  not  apply. 
There  the  payment  of  money  to  a  person  in  the  plaintiflTs 
counting-house,  ostensibly  transacting  his  busmess,  was 
held  a  good  payment ;  but  that  case  does  not  shew  that 
the  declarations  of  such  a  person  would  have  been  eyi- 
dence;  I  therefore  think  this  evidence  was  properly 
rejected. 


Boll  AND  and  Gurney,  Bs.,  concurred. 

Rule  discharged. 


Denton  r.  Richmond. 

CoTenant  on  an  CLOVEN  ANT  on  an  indenture,  dated  the  26th  February, 
lease  whereby  1825,  made  between  the  plaintiff  of  the  one  part,  and  the  de- 
fendant of  the  other  part,  by  which  the  plaintiff  demised, 
leased,  set,  and  to  farm  let,  unto  the  said  defendant,  his 
executors,  &c.,  a  messuage  and  certain  lands  in  the  said 
indenture  mentioned :  To  hold  the  same  to  the  defendant, 
his  executors,  &c.,  for  the  term  of  ten  years,  ¥rith  liberty 
for  him,  the  said  defendant,  his  executors,  &c.,  to  plough, 
till,  and  crop  all  the  said  land,  in  such  manner  as  he 
iniTiiii^roTer  "^^"^^  ^^^""^  proper,  for  the  first  seven  years  of  the  said 
and  above  one-    term  thereby  demised ;  and  liberty  for  him,  the  said  de- 

thlrd  part  there-    -      ,  ,  •  ., 

ot  Breach  as-  fcudaut,  his  exccutors,  &c.,  for  the  remainder  of  the  said 
tiUage,  whenn     term,  to  plough,  till,  and  crop  the  said  lands,  in  such  way 

by  defendant 
became  liable 

to  pay  751.  additional  rent  Pleas,  Jbrti,  That,  after  the  committing  of  the  supposed  breaches  of  cove- 
nant, the  plaindflT,  with  a  full  knowledge  of  the  supposed  breaches  of  covenant,  accepted  and  re- 
ceived from  the  defendant  25L,  as  and  for  all  the  rent  due,  in  respect  of  the  premises,  up  to  and 
inclusive,  &c,  (covering  the  time  alleged  in  the  breach),  without  demanding  or  requiring  the  pm^ 
ment  of  such  penalty  or  additional  rent,  and  thereby  then  and  there  waived,  gave  up,  and  dispensed 
with  his  right  to  receive  or  recover  any  nomine  poena,  or  penalty,  or  such  additional  rent  Secondly, 
That,  after  the  committing  of  the  breaches  of  covenant,  the  plaintiff,  with  a  full  knowledge,  &c., 
waived,  gave  up,  and  dispensed  with  all  claim  or  right  on  his  part  to  receive,  recover,  or  be  paid  amy 
such  penalty,  nomine  pcsns,  or  additional  rent.  On  a  general  demurrer  both  pleas  were  held  insuf- 
ficient 


the  tenant  cove- 
nanted to  pay 
the  rent  of  50/. 
half-yearly,  and, 
over  and  above 
the  reserved 
rent,  the  further 
yearly  rent  of 
5/.  for  every  acre 
of  the  demised 
premises  which 
the  defendant 
should  convert 
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as  he  might  think  proper;  but  •/  ivas  reserved  that  not  ^^^'^^'^* 
more  than  one-third  of  the  said  land^  or  as  nearly  one- 
third  as  the  different  sixes  of  the  closes  would  admits  should 
be  in  cropping  in  any  one  year;  and  it  was  provided,  that 
the  said  lands  that  should  be  so  converted  into  tillage, 
should,  the  first  year,  be  cropped  with  green  coleseed, 
and  afterwards  might  have  two  succeeding  crops  of  grain, 
and  then  laid  down  with  two  bushels  of  rye  grass  and 
five  pounds  of  clover  on  each  acre :  yielding  and  paying 
yearly,  and  every  year  during  the  said  term  thereby  de- 
mised, unto  the  said  plaintiff,  his  heirs  and  assigns,  the 
yearly  rent  of  50/.,  by  equal  half-yearly  payments,  on  the 
6th  o{  April  and  the  11th  of  October  in  each  year,  clear 
of  all  deductions  whatsoever,  the  first  payment  thereof 
to  be  made  on  the  6th  day  of  April  then  next;  and  also 
yielding  and  paying,  over  and  above  the  aforesaid  reserved 
rent,  unto  the  said  plaintiff,  his  heirs  and  assigns,  the 
further  yearly  rent  or  sum  of  51.  for  every  acre,  and  so  in 
proportion  for  a  greater  or  lesser  quantity  than  an  acre  of 
any  part  of  the  said  premises,  which  the  said  defendant, 
his  executors,  Sfc,  should,  at  any  time  or  times,  during  the 
said  term,  plough,  crop,  break  up,  or  convert  into  or  con- 
tinue in  tillage,  or  manage  otherwise  than  according  to 
the  liberties  and  reservations  contained  in  that  indenture, 
without  the  consent  of  the  plaintiff,  his  heirs  or  assigns, 
first  had  or  obtained  in  writing  for  that  purpose,  such  in- 
creased rent,  and  payment  (if  any  should  become  due  and 
payable)  to  be  paid  at  the  first  of  the  before-mentioned 
half-yearly  days  of  payment,  which  should  happen  after 
such  ploughing,  cropping,  breaking  up,  converting  into  or 
continuing  in  tillage,  contrary  to  the  liberties  aforesaid, 
and  should  continue  payable  during  such  parts  of  the  re- 
mainder of  the  said  term  as  the  same  should  continue  to 
be  so  cropped,  ploughed,  or  converted  into  or  continued 
in  tillage,  contrary  as  aforesaid  ;  and  the  defendant  thereby 
covenanted  to  pay  the  yearly  rent  of  50/.,  and  also  the 
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^'^*j^^^^'  said  increased  rent  (if  any  should  become  due  and  payable) 

V ^ /     at  the  times  and  in  the  manner  aforesaid.    (The  declara- 

Denton       tion  then  set  forth  other  covenants^  for  repairing  the  de- 
RicHMOND.     mised  premises,  &c.»  upon  which  no  question  arose,  and 
then  proceeded  as  follows) :   By  virtue  of  which  demise, 
the  defendant  afterwards,  &c.,  entered  into  and  upon  all 
and  singular  the  said  demised  premises,  with  the  appurte- 
nances, and  became  and  was  possessed  thereof  for  the  said 
term,  so  to  him  thereof  granted  as  aforesaid;  and  although 
the  plaintiff  hath  always,  from  the  time  of  the  making  of 
the  said  indenture  hitherto,  well  and  truly  performed  all 
things  in  the  said  indenture  contained  on  his  part  and  be- 
half to  be  performed,  fulfilled,  and  kept,  according  to  the 
true  intent  and  meaning  of  the  said  indenture,  to  wit,  at 
&c.,  yet,  protesting,  &c.,  the  said  plaintiff  saith,  that,  after 
the  making  of  the  indenture,  and  during  the  term  thereby 
granted,  and  after  the  expiration  of  the  first  seven  years, 
to  wit,  after  the  11th  October,  1831,  and  whikt  the  said 
defendant  was  so  possessed  of  the  demised  premises,  with 
the  appurtenances,  the  defendant,  without  the  consent  in 
writing  of  the  plaintiff  first  had  and  obtained,  in  one  and 
the  same  year,  viz.  in  the  year  between  the  ^th  of  Octo- 
ber, 1831,  and  the  SOth  of  October,  1832,  and  before  the 
6th  of  April,  1832,  to  wit,  on  &c.,  did  plough,  crop,  and 
break  up,  above,  beyond,  and  considerably  more  than  one- 
third  of  the  said  land,  by  the  said  indenture  demised,  and 
above,   beyond,  and  considerably    more  than  one-third 
thereof,  calculated  as  nearly  as  the  different  sizes  of  the 
closes  would  admit  of,  to  wit,  thirty  acres  above,  beyond, 
and  more  than  one-third  of  the  said  land  so  demised  as 
aforesaid,  contrary  to  the  liberties  and  reservations  in  the 
said  indenture  contained ;  by  means  whereof  the  defen- 
dant, according  to  the  form  and  effect  of  the  indenture, 
became  liable  to  pay  to  the  plaintiff,  on  the  6th  of  April, 
1832,  being  the  first  of  the  half-yearly  days  of  payment 
which  happened  after  the  ploughing,  cropping,  and  break- 
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ing  up  of  the  lands  aforesaid,  a  certain  large  sum  of  money «  ExcH,  of  Pi$as, 
to  wity  75Ly  being  one  half-yearly  payment  of  additional 
rent,  for  or  in  respect  of  the  said  acres,  to  wit,  the  said 
thirty  acres  above,  beyond,  and  more  than  one-third  of  the 
said  land  demised,  so  ploughed,  cropped,  and  broken  up 
as  aforesaid,  calculated  at  and  after  the  rate  of  51.  per 
annum  for  every  such  acre,  to  wit,  at  &c.  Breach — in  non- 
payment of  the  75/.  additional  rent. 

There  was  another  breach  for  keeping  and  continuing 
cropped  and  in  tillage  thirty  acres  above  one-third  of  the 
land,  calculated  as  nearly  as  the  different  sizes  of  the  closes 
would  admit,  after  the  6M  of  April  until  and  after  the  1 1th 
o{  October,  1832. 

There  then  followed  various  breaches  for  not  re- 
pairing. 

Pleat. — First,  as  to  so  much  of  the  declaration  as  relates 
to  the  supposed  breaches  of  covenant,  firstly  and  secondly 
assigned,  that,  after  the  committing  of  the  supposed 
breaches  of  covenant,  and  of  all  matters  and  things  in  the 
declaration,  so  far  as  it  related  to  tiie  supposed  breaches, 
and  before  the  exhibiting  of  the  bill,  to  wit,  on  the  2nd  of 
November f  1832,  the  plaintiff,  with  a  full  knowledge  of  the 
supposed  breaches  of  covenant,  and  of  all  matters  in  the 
declaration,  so  far  as  related  to  those  breaches  respectively 
mentioned  and  alleged,  accepted  and  received  of  and  from 
the  said  defendant  a  certain  sum  of  money,  to  wit,  25/.,  as 
and  for  all  the  rent  due  for  or  in  respect  of  the  said  pre- 
mises, up  to  and  inclusive  of  the  11th  of  October,  1832, 
without  demanding  or  requiring  the  payment  of  such  pe- 
nalty  or  additional  rent  as  in  the  first  and  second  breaches 
mentioned,  or  any  part  thereof,  and  thereby  then  and  there 
waived,  gave  up,  and  dispensed  with  his  right  to  receive 
or  recover  any  nomine  pcence  or  penalty,  or  such  addi- 
tional rent  as  in  those  breaches  mentioned,  or  any  part 
thereof. 

Secondly,  That,  afief  the  committing  of  the  supposed 
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Ejtch,  of  Pleas,  breaches  of  covenant,  &c.,  and  before  the  exhibiting  of  the 

^     billy  to  wit,  on  &c.,  the  plaintiff,  with  a  full  knowledge  that 

DcNTON       the  defendant  had  committed  the  supposed  breaches  of 

Richmond.     Covenant,  to  wit,  on  &c.,  waived,  gave  up,  and  dispensed 

with  all  claim  or  rights  on  his  part,  to  receive,  recover,  or 

be  paid  any  such  penalty,  nomine  pceme,  or  additional  rent, 

as  in  those  breaches  respectively  mentioned,  or  any  part 

thereof.    General  demurrer  to  both  pleas,  and  joinder  in 

demurrer. 

Channell,  in  support  of  the  demurrer. — There  is  no 
substantial  difference  between  the  two  pleas;  but,  as  the 
first  goes  somewhat  farther  than  the  second,  if  the  former 
cannot  be  supported,  the  latter  clearly  cannot.  The  first 
plea  is  bad.  It  is  not  good  as  a  plea  of  payment.  Nor  is  it 
good  as  a  plea  of  accord  and  satisfaction,  since  it  does  not 
answer  the  whole  declaration,  and  it  is  not  stated  that  the 
plaintiff  accepted  the  25L  by  way  of  satisfaction.  In  Thomas 
r.  Heathom  (a),  where  the  damages  in  the  declaration  were 
laid  at  a  sum  larger  than  that  to  which  the  plea  applied, 
for  which  amount  a  bill  had  been  drawn,  and  which  the  de- 
fendant accepted  on  account  of  the  promises  in  the  declara- 
tion, the  plea  was  held  bad,  inasmuch  as  it  was  pleaded  to 
the  whole  demand;  and  it  was  held,  that,  |is  it  was  pleaded 
by  way  of  satisfaction,  it  ought  to  have  answered  the  whole 
declaration.  The  plea  must  be  good,  if  at  aU,  on  the  ground 
that  the  additional  rent  is  so  far  in  the  nature  of  a  penalty 
that  it  is  waived  by  the  reception  of  single  rent.  The 
question  therefore  is,  whether  this  is  a  penalty,  or  whether 
it  is  not  to  be  considered  as  liquidated  damages?  Now 
it  clearly  is  not  a  penalty,  at  least  in  the  sense  the  defen- 
dant must  contend  for.  In  a  court  of  law,  the  full  amount 
is  recoverable  as  an  agreed  sum,  or  as  stipulated  damages, 
and  in  a  court  of  equity  relief  will  not  be  afforded  against 
the  payment.    In  a  court  of  law  the  full  amount  may  be 

(a)2B.&C.4^7. 


Digitized  by 


Google 


TRINITY  TERM,  3  WILL,  IV.  789 

recovered.    Farrani  v.  Olmius  (a).    Then  as  to  eduity.  BteKofPUat, 

IQQQ 

Rolfe  V.  Peterson  (b),  is  in  point.  That  case  arose  upon  a 
covenant  to  pay  additional  rent  in  case  the  ancient  meadow 
lands  were  ploughed  up,  or  if  any  part  of  the  arable 
lands  should  be  ploughed  or  sowed  out  of  course,  con- 
trary to  the  meaning  of  the  indenture  and  the  covenants 
therein  contained.  There  the  argument  was,  as  it  will 
be  here  to-day,  that  this  increased  rent  was  to  be  consi- 
dered as  a  penalty ;  and  that  although  a  court  of  law  is 
bound  by  a  penal  covenant,  a  court  of  equity  could  re- 
lieve against  it  But  the  Court  decided  otherwise.  [Lord 
LyndhursL — It  was  decided  also  in  Lord  Hardwicte^iiime.l 
Yes,  and  those  cases  were  cited  and  confirmed  in  Aylet 
V.  Dodd  (c).  That  was  the  case  of  an  annuity  chargeable 
on  lands ;  and  payment  of  the  annuity  was  secured  by  a 
nomine  pcente  of  d«.  per  week.  The  Court  there  took  the 
distinction  between  the  case  where  a  nomine  poena  is  re- 
served for  the  non-performance  of  certain  acts,  for  instance, 
the  appointment  of  a  schoolmaster,  and  where  it  is  reserved 
in  leases  to  prevent  a  tenant  from  ploughing.  In  the  first 
case,  it  stands  as  a  security  only  for  the  damage  sus- 
tained; but  Lord  Hardwicke  says,  ''Where  there  is  a 
clause  of  nomine poence  in  a  lease  to  a  tenant,  to  prevent  his 
breaking  up  and  ploughing  old  pasture  ground,  it  is  other- 
wise ;  for,  the  intention  of  it  there  is  to  give  the  landlord 
some  compensation  for  the  damage  he  has  sustained, 
from  the  nature  of  the  land  being  altered ;  and  there- 
fore, in  that  case,  the  whole  nomine  pcence  shall  be  paid*" 
In  Benson  v.  Gibson  (d)  the  same  distinction  is  pre- 
served. Lord  Hardwicke  says,  ''  I  cannot  decree  this 
penalty  here,  because  this  is  a  bond  for  services  only, 
and  different  from  a  nomine  poena  in  leases  to  prevent 
a   tenant  from   ploughing,    because}  that  is   the   stated 

(a)  3  B.  &  A.  692.  (e)  2  Atkins,  238. 

(ft)  2  Brown's  Pari.  Cases,  436.     (d)  3  Atkins,  396. 
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^'^^^isf^/f''^'  damages  between  the  parties."  And  in  Woodward  r. 
Gyles  (a)  it  is  said,  **  The  parties  themselves  have  here 
agreed  the  damage,  and  have  set  a  price  for  ploughing,  and 
therefore  we  will  not  grant  any  injunction;  and  declared  if 
the  defendant  was  plaintiff  against  paying  20#.  per  acre  for 
ploughing,  they  would  not  relieve  him.'*  In  Jones  v. 
Green(b),  where,  by  the  original  lease, the  tenant  covenant- 
ed not  to  sow,  during  the  last  three  years, more  than  seventy 
acres  in  one  year  with  clover,  or,  if  he  did  so,  to  pay  an  ad- 
ditional rent  of  10/.  for  every  acre  above  seventy  acres, 
for  the  residue  of  the  term,  in.the  same  manner,  and  at  the 
same  time  that  the  annual  rent  was  to  be  paid  and  payable ; 
it  was  held,  that,  although  the  several  terms,  **  penalty,** 
" coippensation,"  and  *' additional  rent"  were  used  in  the 
lease,  yet  that,  according  to  the  rule  of  construction,  it  was 
not  to  be  considered  as  a  penalty,  so  that  the  defendant 
would  be  protected  from  answering,  but  as  stipulated  da- 
mages, or  as  additional  rent,  and  therefore  that  the  plain- 
tiff was  entitled  to  a  discovery.  In  Lowe  v.  Peers  (c), 
which  was  an  action  of  a  different  nature.  Lord  Mans* 
fields  in  illustrating  the  principle,  refers  to  cases  of  lands 
ploughed  up,  and  says,  '^  As  in  leases  containing  a  covenant 
against  ploughing  up  meadow,  if  the  covenant  be  *  not  to 
plough,'  and  there  be  a  penalty,  a  court  of  equity  will  re- 
lieve against  the  penalty,  or  will  even  go  farther  than  that 
to  preserve  the  substance  of  the  agreement ;  but,  if  it  is 
worded  to  pay  51.  an  acre  for  every  acre  ploughed  up,  there 
is  no  alternative,  no  rule  for  any  relief  against  it;  no  com* 
pensation;  it  is  the  substance  of  the  agreement;  it  is  the 
particular  liquidated  sum  fixed  and  agreed  upon  between 
the  parties,  and  is  therefore  the  proper  quantum  of  the 
damages."  A  court  of  equity  therefore  will  not  relieve, 
and  as  to  the  construction  to  be  put  upon  such  a  con- 

(a)  2  Vernon,  119.        (6)  3  Y.  &  J.  298.         (f)  4  Burr.  2229. 
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tract  by  a  court  of  law,  Farrani  v.  Olmiusla).  is  deci-  ^2*c*.  of  PUat. 

1833 
sive.     There  Lord  Tenterden  had  directed  the  jury  to  - 

find  a  verdict  for  the  increased  rent,  but  they  gave,  by       Denton 

their  verdict,  a  compensation  for  what  they  considered  to     richmund. 

be  the  actual  damage  sustained.    The  Court  granted  a 

new  trial  on  the  ground,  that,  in  point  of  law,  they  ought  to 

have  given  the  increased  rent.  The  75/.  in  the  present  case, 

therefore,  must  be  considered  either  as  additional  rent  or 

stipulated  damages,  and  in  either  view  it  could  not  be 

waived  by  the  acceptance  of  the  ordinary  rent. 

F.  Kellj/f  conird, — It  was  originally  thought  that  these 
contracts  were  in  the  nature  of  a  penalty,  and  not  con- 
tracts for  a  specific  rent,  although  it  is  now  held  that 
the  landlord  in  such  case  is  entitled  to  the  whole  as  liqui- 
dated damages.  But  the  question  here  does  not  depend 
upon  that  principle.  This  is  to  be  looked  upon  as  an 
amount  of  rent,  which  the  landlord  may  forego,  and  waive 
his  right  to  by  his  own  act.  Then  has  he  in  fact  waived  his 
right  to  this  additional  rent?  That  depends  on  the  lan- 
guage of  the  pleas:  the  words  in  the  first  plea  are  *^  ac- 
cepted and  received  of  and  from  the  said  defendant  a 
certain  sum  of  money,  to  wit,  251.,  as  and  for  all  the  rent 
due  for  or  in  respect  of  the  said  premises,  without  requiring 
payment  of  such  additional  rent.**  As  the  present  is  an 
action  of  covenant  to  recover  damages,  the  verdict  can 
only  be  for  damages,  and  it  is  not  in  the  nature  of  debt 
for  a  specific  sum.  If  the  plea  had  alleged  that  the  251. 
was  received  in  satisfaction,  issue  might  have  been  taken 
on  that  allegation,  and  the  jury  would  have  been  justified 
in  finding  that  it  was.  In  substance  this  amounts  to  a  plea 
of  satisfaction ;  and  as  the  defect  is  only  in  form,  there 
should  have  been  a  special  demurrer.  [Lord  Lynd- 
hurst. — As  I  read  this  plea,  there  is  no  satisfaction,  even 
by  construction,  as  to  this  additional  rent — the  words  are : 

(a)  3  B.  &  A.  692. 
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Exch.  of  Pleat,  **  that  the  plaintiff  accepted  and  received  S5/.  as  and  for  all 
>     the  rent  due,  without  demanding  or  requiring  the  payment 
Denton       of  such  penalty  or  additional  rent."    According  to  thw  be 
Richmond,     abandoned  the  additional  rent ;  the  plea  does  not  say  that 
it  was  satisfied ;  he  received  the  original  rent  only.]    It 
may  be  taken  on  the  general  words  as  an  acknowledgment 
of  the  receipt  of  all  sums  due.     [Lord  Lyndhursi. — The 
plea  having  reference  to  the  words  of  the  covenant,  and 
the  declaration  distinguishing  between  the  original  rent  and 
the  additional  rent,  how  can  it  be  in  satisfaction  of  the 
additional  rent?     The  original  rent  was  received,  the  ad- 
ditional rent  was  not].     A  man  being  entitled  to  two  sums 
for  rent,  receives  Z5L  as  for  all  the  rent  due,  is  not  that  a 
satisfaction  of  both  ? 

Lord  Lyndhurst,  C.  B. — It  appears  to  me  that  the  two 
pleas  are  in  effect  similar,  and  amount  to  pleas  of  waiver. 
Considering  them  as  pleas  of  waiver  of  the  additional 
rent,  how  can  it  be  contended  that  a  party  having  a  right 
to  recover  a  sum  of  money  as  stipulated  damages  and  as 
additional  rent,  can  waive  it  by  receiving  another  sum  due 
for  the  original  rent?  If  it  were  a  forfeiture  it  might  be 
waived.  If  it  is  a  sum  due  in  respect  of  liquidated  da- 
mages it  cannot  be  so  waived.  Where  a  party  has  a 
right  to  recover  an  amount  from  another,  and  gives  it  yp 
by  matter  in  pais,  that  does  not  amount  to  a  discharge; 
nor  is  it  satisfaction. 

Vaughan,  B. — There  is  a  very  elaborate  judgment  of 
Lord  Eldons  in  Astley  v.  Weldon  (a),  where  the  distinc- 
tion between  a  case  of  a  penalty  and  one  of  stipulated 
damages  is  fully  elucidated. 

Judgment  for  the  plaintiff. 


Kelly  afterwards  obtained  leave  to  amend  on  payment 
of  costs. 

(a)  3Bo8.&PuU.350. 
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BxdL  of  Pleas, 


JUDSON  V.  EthS^DOB. 

A'ETINUE  for  a  gelding.    Plea— ac/io  non,  because  he  To  a  count  in 
says  that  the  said  gelding,  in  the  said  declaration  men-  tuning  a  hone, 
tionedy  was  on  the  day  and  year  aforesaid  delivered  by  S^Jed  aIu' 
the  plaintiff  to  the  defendant  to  be  stabled  and  taken  care  ^e  plaintiff  had 

^  delivered  the 

of,  and  fed  and  kept  by  the  defendant  for  the  plaintiff  for  hone  to  him  to 
remuneration  and  reward,  to  be  paid  by  the  plaintiff  to  the  uken  care^, 
defendant  in  that  behalf.     And  the  defendant  in  fact  fur-  Jy^^m  for  A?' 
ther  saith,  that  afterwards,  and  before  and  at  the  time  of  pUindff,  for 
the  commencement  of  this  action,  to  wit,  on  the  16th  day  that  lOL  be- 
ef March,  1833,  in  the  county  aforesaid,  the  plaintiff  be-  SS  frolTthST 
came  and  was  indebted  to  the  defendant  in  a  large  sum  of  pi^^^ «« « 

^  reasonable  re- 

money,  to  wit,  the  sum  of  10/.,  being  a  reasonable  and  fair  ward,  and  lo 
remuneration  and  reward  in  that  behalf,  for  and  in  respect  taioer  for  that 
of  the  defendant  having  before  then  stabled  and  taken  ^"^j^J^'^J,? 
care  of,  and  fed  and  kept,  the  said  geldbg  for  the  plaintiff,  rer^that  the  plea 
under  and  by  virtue  of  the  said  delivery  and  bailment,  that  a  per- 
And  the  said  defendant  in  fact  further  saith,  that  the  said  ^or^w^t^  ^ 
sum  of  10/.  is  still  due  and  owing  to  the  defendant.     And  ^^^  ^^  "® 
for  which  reason  he  the  defendant  hath,  from  the  time  of 
the  delivery  of  the  said  gelding,  hitherto  detained  and 
still  detains  the  same,  as  he  lawfully  may,  for  the  cause 
aforesaid.     General  demurrer  and  joinder. 

Mansel,  in  support  of  the  demurrer. — This  plea  states 
merely  a  bailment  of  the  gelding  to  be  stabled  and  taken 
care  of,  and  fed  and  ikept.  The  defendant  does  not  clothe 
himself  with  the  character  of  an  innkeeper,  or  even  with 
that  of  a  livery-stable  keeper,  nor  does  he  shew  any  express 
contract  for  a  lien.  A  livery-stable  keeper  has  no  lien,  ex- 
cept by  special  contract.  Wallace  v.  Woodgaie  (a),  in 
which  case  Best,  Chief  Justice,  laid  down  expressly  that 

(a)  Ryan  &  Moody;  193;  \  Car.  &  P.  676. 
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Exch,  of  puas,  a  livcry-stable  keeper  had  not,  by  law,  a  lien  for  the  keep 
of  horses,  unless  by  special  agreement  with  the  owner  of 
them.  In  Yorke  v.  Grenaugh  (a),  which  is  the  principal 
case  on  the  subject,  i?oft,C.  J.,  clearly  considered  a  livery* 
stable-keeper  as  having  no  lien;  for  he  says,  **  Now  that  is 
rather  the  business  of  a  man  that  keeps  livery-stables  than 
of  an  innkeeper."  It  cannot  be  pretended,  that,  in  this  case, 
the  defendant  was  compellable  to  receive  the  horse,  and  that 
is  the  ground  of  the  right  to  lien.  Innkeepers,  hostlers, 
and  persons  taking  upon  themselves  such  public  engage- 
ments, were  compellable  to  receive  guests  and  their  horses. 
fFatbroke  v.  Griffiths  (6),  Gully  v.  Clarke  (c),  and  Ba- 
coris  Ab.  tit.  *'  Inns  and  Innkeepers,  (C)  3. 

He  was  then  stopped  by  the  Court. 

Erle^  contrd. — The  plea  is  good  in  point  of  law.  The 
defendant  does  not  rely  on  any  lien  arising  out  of  bis  be- 
ing compellable  to  receive  the  horse;  but  on  the  general 
principle,  that  every  person  who  has  spent  money  or  em- 
ployed his  labour  on  a  chattel  for  remuneration  by  the 
owner,  has  a  lien  on  the  chattel  for  such  remuneration. 
This  principle  was  acted  on  in  Ex  parte  Deexe  ((/)>  which 
was  the  case  of  a  packer;  and  in  Franklin  v.  Hosier  (e), 
which  was  the  case  of  a  shipwright;  and  in  Chase  v.  West- 
more  (/),  which  was  the  case  of  a  miller ;  and  in  which  the 
subject  was  considered  with  great  attention.  [Lord  Lynd- 
hurst f  C.  B. — In  the  case  of  cattle  taken  in  to  agist,  there 
is  no  lien.]  That  was  so  decided  in  Chapman  v.  Allen  (g), 
which  case  was  commented  upon  by  Lord  EUenborough  in 
Chase  v.  Westmore.  The  modem  doctrine  of  lien  is  much 
more  extensive  than  it  appears  to  have  been  considered  in  the 
time  of  Lord  Chief  Justice  HoU;  and  it  is  now  settled,  that 

(a)  Lord  Raymond,  868.  (e)  4  B.  &  A.  341. 

(6)  Moore,  877-  (/)  6  M.  &  S.  180. 

(c)  Id.  878.  (y)  Cro.  Car.271. 
{d)  1  Atk.  228. 
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every  artificer  or  workman  who  bestows  labour  upon  a  parti-  ^^^Xf'^^' 
cular  chattel  for  reward,  has  a  particular  lien  on  such  chat-  v^.^^...^ 
tel.  The  old  doctrine  of  the  lien  arising  from  the  artificer  J"^»«" 
being  compellable  to  receive  the  article,  clearly  would  not  Etheridob. 
have  applied  to  many  of  the  cases  in  which  it  has  been 
held  that  the  bailees  have  a  lien.  In  Chase  v.  Wesimore, 
it  was  held  that  a  miller  had  such  a  lien,  although  there 
had  been  an  express  contract  for  the  price,  which,  accord- 
ing to  some  old  authorities  there  cited,  would  have  ex- 
cluded the  lien.  In  Bevan  v.  Waters  (a),  it  was  decided 
that  the  trainer  of  a  race  horse  had  a  lien,  as  he  was  a 
bailee  who  bestowed  his  labour  upon  the  chattel  bailed 
to  him.  The  same  point  was  decided  in  Jacobs  y.Laiour  {b), 
where  Besit  C.  J.,  had  decided  at  Nisi  Prius  that  a  trainer 
had  a  lien  in  a  race  horse  delivered  to  him  to  train. 
[Lord  Lyndhurst^  C.  B— .That  case  is  a  decided  authority 
against  you.  The  learned  Judge,  who  decided  that  the 
trainer  had  the  lien,  expressly  draws  the  distinction  be- 
tween a  trainer  and  a  livery-stable  keeper.  Lord  C.  J. 
HoUf  and  the  rest  of  the  Court  in  Yorke  v.  Grenaugh,  were 
clearly  of  the  same  opinion ;  and  it  was  not  merely  the  cUc- 
iump{  the  Chief  Justice,  but  it  involved  the  whole  general 
question  in  dispute;  for  why  should  they  have  entertained  the 
question,  as  to  whether  the  person  who  left  the  horse  was  a 
guest  or  no,if  they  had  not  been  of  opinion,  that,  as  a  livery- 
stable  keeper  only,  he  had  no  such  right  as  that  contended 
for  ?]  The  real  principle  upon  which  it  has  been  thrown  out, 
in  several  cases,  that  a  livery-stable  keeper  has  no  lien,  is  on 
account  of  the  nature  of  the  contract,  by  which  the  bailee 
is  to  redeliver  the  horse  from  time  to  time  as  he  may  be 
wanted;  and  that  was  the  view  taken  by  the  counsel  in  ar- 
gument in  Jacobs  v.  Latour.  Where  it  appears  that  there 
is  such  a  contract  as  that  the  bailee  is  to  redeliver  to  the 
bailor,  from  time  to  time,  as  he  may  have  occasion  to  use 
the  article,  it  may  be  difficult  to  maintain  the  right  of  Hen, 

(a)  M.  &  M.  236.  {h)  2  M.  &  P.  201 ;  S.  C.  6  Bing.  130. 
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Fxeh.  of  Pleat,  but  licre  HO  such  coDtract  appears  to  have  existed.  The 
plea  does  not  shew  that  the  defendant  was  a  livery-stable 
keeper,  who  might,  perhaps,  by  agreeing  to  redeliver 
from  time  to  time,  as  the  bailor  has  occasion  for  the  ani- 
mal, give  up  the  right  of  lien,  which  be  would  otherwise 
have  had  from  bestowing  his  labour  upon  the  animal. 
This  plea  clearly  shews  that  the  animal  was  to  have  labour 
bestowed  upon  him,  as  much  as  in  the  care  of  the  trainer. 
The  words  are,  '^  to  be  stabled  and  taken  care  of,  and  fed 
and  kept."  These  words  clearly  shew  that  labour  was 
to  be  bestowed ;  and  it  is  submitted  that  the  present  case 
falls  within  the  general  principle,  that  a  bailee,  who  be- 
stows his  labour  upon  a  chattel  for  reward  from  the 
bailor,  has  a  right  of  lien  until  that  reward  is  paid. 

Lord  Lyndhurst,  C.  B. — The  question  is  on  the  suffi- 
ciency of  the  plea.  Now,  the  plea  states,  that  the  horse 
was  delivered  by  the  plaintiff  to  the  defendant,  to  be 
stabled  and  taken  care  of,  and  fed  and  kept  by  the  defen- 
dant for  the  plaintiff,  for  remuneration  and  reward,  to  be 
paid  by  the  plaintiff  to  the  defendant  in  that  behalf;  it 
then  states,  that  the  plaintiff  became  indebted  to  the  defen- 
dant in  the  sum  of  10/.,  being  a  reasonable  and  fair  remu- 
neration and  reward,  for  and  in  respect  of  the  defendant 
having  stabled  and  taken  care  of,  and  fed  and  kept  the 
horse  under  and  by  virtue  of  the  said  delivery  and  bailment ; 
and  so  justifies  the  detention  until  that  sum  should  be 
paid.  Upop  this  plea  the  question  is,  whether,  on  the 
state  of  facts  disclosed,  the  defendant  has  or  has  not  a  lien 
upon  the  horse ;  I  am  of  opinion  that  he  has  no  lien.  The 
present  case  is  distinguishable  from  the  cases  of  workmen 
and  artificers,  and  persons  carrying  on  a  particular  trade, 
who  have  been  held  to  have  alien,  by  virtue  of  labour  per- 
formed in  the  course  of  their  trade,  upon  chattels  bailed  to 
them.  The  decisions  on  the  subject  seem  to  be  all  one 
way.  In  Chapman  v.  AUen^  it  was  decided  that  a  person 
receiving  cattle  to  agist  had  no  lien.    In  Yorke  v.  Crre- 
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naught  it  was  held,  not  merely  by  Lord  Chief  Justice  HoU,  ^^\^^^' 
but  by  the  whole  Court  in  their  decision,  that  a  livery- 
stable  keeper  had  no  lien.  As  to  the  case  of  Jacobs  v. 
Laiour,  that,  so  far  from  establishing  the  right  of  lien, 
comfirms  the  former  decisions ;  for  Lord  Chief  Justice 
Best  expressly  draws  the  distinction  between  a  trainer, 
who  bestows  his  skill  and  labour,  and  a  livery-stable 
keeper — between  horses  taken  in  by  a  trainer  and  altered 
in  their  value  by  the  application  of  his  skill  and  labour, 
and  horses  standing  at  livery  without  such  alteration. 
When  the  case  came  on  before  the  Court  of  Common 
Pleas,  that  distinction  seems  to  have  been  supported. 
It  appears  to  me,  therefore,  that  the  present  case  is  de- 
cided by  the  concurrence  of  all  the  authorities. 

Vaughan,  B. — I  am  of  opinion,  that  it  is  clear,  from 
the  authorities  on  this  subject,  that  the  present  defendant 
had  no  right  to  detain  the  horse  in  question,  and  con- 
sequently that  our  judgment  must  be  for  the  plaintiff. 

BoLLAND,  B. — In  deciding  against  the  right  of  lien  in 
this  case  we  break  in  upon  no  former  decisions.  Ad- 
mitting that  a  trainer  has  a  lien,  it  must  be  on  the  ground 
that  he  has  done  something  for  the  benefit  and  improve- 
ment of  the  animal.  The  doctrine  might,  perhaps,  be  ex- 
tended further  so  as  to  embrace  the  case  of  a  breaker,  into 
whose  hands  a  young  horse  is  placed  to  be  broken  in. 
The  breaker  makes  it  a  different  animal.  The  chattel  is 
improved  by  the  application  of  his  labour  and  skill.  In 
the  present  case  it  does  not  appear  that  any  thing  was  to 
be  done  to  the  animal  to  improve  it  or  render  it  a  different 
animal  by  the  application  of  the  skill  and  labour  of  the 
bailee. 

GuRNBY,  B.  concurred. 

Judgment  for  the  plaintiff. 
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Rjeh,  of  PUfU, 

'^'^•*'  Reay  and  Another  ».  White  aod  AA^^thcr. 

Anion  ■gflinvt  -L  HIS  was  ail  actioa  against  the  defieodants  as  acceptors 

ll^'J^J^^tTofa  of  a  b«"  of  exchange  for  1039/..  dated  »ih  .V<»r^»fc^, 

n!H"oaw'*Tr  ^^^'  ^^^"^  ^°  ^**^"  ^'J^  ^^  plaintiffs,  parable  Mt  three 

ii)>prttrra  (hat  months*  date  to  the  plaintifli*  ofder.    The  dedaratioii  also 

imirii  thr  pUin-  Contained  counts  for  goods  sold  and  defircred,  the  asoal 

r^i  *  ^TiViirth.  >nonoy  counU,  and  an  aceoant  stated.    At  the  trial  before 

ru^^nd  or«if '  Lord  Lf/ndhursi,  C.  B.,  at  the  Lamdn  Sittings  after  HUmry 

erpdiiort,  Term,  1833,  it  appeared  that  the  plaintifi  soogfat  to  re- 

w"7«fht*pittiT  I'ecover  from  the  defendants  a  som  of  321 /L,  alleged  to  be 

iirt.,  MKrctd  to  jue  ^n  balance  of  account  between  the  parties.    For  the 

tukff  M  ('IMII|MI-  ■ 

•diuii  o(  A«.  ill     defence  it  was  shewn,  that  the  defendants,  wbo  were  wine 

llif  |MiuiiU  on        ,       ,  -  ,       _  «rt«.        «         «         A 

ihHr  Urbt*,  by  brokcrs,  stopped  payment  in  Jmme,  1831;  shortlj  after 

ImTrigiu""'  ^'"ch  time  a  meeting  of  their  creditors  took  place,  at 

iiHHKiia.  Thfrc  ^hich  it  was  agreed,  that  the  creditors  would  accept  a 

to  iiid  biilaiittf  composition  of  5s.  in    the  pound  on  their  debts;  and 

tilft/«na7i'i«V'"  •"   agreement,   dated   11th   July,  1831,  was  prepared, 

C'lbrll!!!!**"  ^'"^''  ^®'  signed  by  the  plaintiffs,  whereby  the  creditors 

(uiiiit  widiuiio  agreed  to  accept  Bs.  in  the  pound  in  discharge  of  their 

(imit*,  mid  Mid  dcbti,  by  notes  at  four  and  eight  months.     A  clerk  of  the 

^^lliwotltr^^  defendants  was  employed  to  prepare  a  statement  of  their 

ii»ditor«  did.  accounts  with  the  different  creditors.    He  drew  out  an  ac- 

TliP  dctlriidiillt* 

iii»i»t»*d  lurHtimii  count  between  the  plaintiffs  and  defendants^  and  took  it  to 

wr?// wii/iiii  the  plaintiffs,  making  a  balance  of  250/.  9*.  Id.  due  to  the 

Iii^d«ft'll.u!iu"'  P'*""^>'f"-     The  plaintiffs  did  not  agree  to  the  amount, 

iidariitfy  ufittr-  but  Said  they  would  arrange  it  with  the  defendant  White. 

wurdN  mlled  on.  ,  ,  ,  i.ii,*»i  »iiii 

iii«|iiHiiititr«'Nt-  At  sunncquent  mterviews  which  the  defendants  clerk  had 
hl'rLuu  do.  ^'^'^  ^•^e  plaintiffs  in  July  and  August,  1831,  in  order  to 
fi^iiditiitii  w«r«     an  adjustment  of  the  account,  the  plaintiffs  said  they  had 

reiidy  to  pay  t^  ^ 

t\w  rompu«ition  agreed  to  do  as  the  other  creditors  did,  and  would  do  so. 
•m«\M'liy  *duf,  '^  further  appeared  thut  the  composition  had  been  paid  to 
but  tilt  plain-     and  received  by  all  the  creditors  of  the  defendants,  except 

tlflit'Atturnty  re-  '^  * 

fuied,  and  wild  the  plaintiffs,  and  that  a  release  to  the  defendants  was 
tiif^whoiV  **No  subsequently  prepared,  whereby  the  creditors  released 

actual  tender 

wot  made  of  the  notet  or  of  cash  for  the  amount  of  the  composition: — Held,  that  a  tender 
wai  not  neceitary  under  the  circuroitancet,  and  that  the  plaintiflfs  could  only  recover  the  amount 
of  the  coropoiition  on  the  balance. 
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them  from  their  debts ;  and  such  release  had  been  exe-  Bxeh,  of  Pieast 
cuted  by  all  the  creditors  except  the  plaintiffs.  It  also  «.  '  *  ^ 
appeared,  that  before  the  action  was  brought,  and  in  con<  Reay 
sequence  of  a  letter  which  the  defendants  had  received  wmrB. 
from  the  plaintiffs'  attorney,  demanding  payment  of  the 
acceptance  on  which  the  action  was  brought,  the  defen- 
dants* attorney  called  upon  the  latter,  and  told  him  the  . 
defendants  were  ready  to  pay  the  composition  as  soon  as 
the  balance  was  agreed,  but  that  the  balance  had  not 
been  agreed.  The  plaintiffs'  attorney  said,  that  the  sum 
claimed  was  S21L  ;  on  which  the  defendants'  attorney  said, 
that  the  defendants  were  ready  to  pay  5s.  in  the  pound  on 
that  sum ;  but  the  plaintiffs'  attorney  said,  that  the  plain- 
tiffs would  not  take  less  than  the  whole  amount  No  evi- 
dence was  given  that  the  defendants  had  tendered  to  the 
plaintiffs  notes  or  cash  for  the  amount  of  the  composition, 
either  on  the  balance  of  321/.  claimed  by  the  plaintiffs,  or 
on  the  sum  of  250/.  9^.  Id,,  which,  according  to  the  account 
made  out  by  the  defendants'  attorney,  was  the  balance  due. 
Under  these  circumstances,  Lord  LyncUmrst  left  it  to  the 
jury  to  say,  whether  the  sum  of  SSI/.,  or  250L  9s.  Id,,  was 
due  to  the  plaintiffs  on  the  balance  of  account;  and  the 
jury  found  the  balance  to  be  321/.,  upon  which  a  verdict 
was  entered  for  the  plaintiffs  for  that  amount,  leave  being 
given  to  the  defendants  to  move  to  reduce  the  verdict  to 
the  amount  of  the  composition. 

Andreivs,  Seijt.,  in  the  Easter  Term  following,  accord- 
ingly obtained  a  rule  nisi  to  that  effect. 

R.  V.  Richards,  and  Charles  R.  Turner,  shewed  cause. 
— The  composition  agreed  to  be  taken  by  the  creditors 
was  to  have  been  paid  by  notes  of  the  defendants  at  four 
and  eight  months  ;  and  the  question  is,  whether,  as  the 
defendants  did  not  pay  the  composition  at  the  time  stipu- 
lated, the  latter  are  not  remitted  to  their  original  rights.^ 

VOL.  I.  D  D  D 
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Ejceh.  of  Pleat,  The  rulc  18,  that  the  person  to  be  discharged  is  bound  to 
do  the  act  which  is  to  discharge  him :  it  was  the  duty  of 
the  defendants  in  this  case  to  pay  the  plaintiffs  the  notes 
for  the  composition,  according  to  the  agreement  with  the 
creditors;  and,  as  they  did  not  do  so,  the  plaintiffs  are  en- 
titled to  sue  for  their  original  debt.  Cranley  ▼.  Hilary  (a) 
is  in  point.  In  Shipton  v.  Casson  (6),  the  bills  for  the 
composition  were  remitted  after  the  period  limited  for 
payment  of  it  had  expired ;  but  that  case  is  distinguishable 
from  the  present,  inasmuch  as  there  the  plaintiffs  accept- 
ed and  kept  the  remittance,  which  was  held  to  be  a  wai- 
ver of  the  default,  but  here  there  never  was  a  pajrment, 
nor  a  tender  of  payment.  [Lord  Lyndhurst,  C.  B* — There 
was  a  controversy  about  the  balance ;  the  plaintiffs  did  not 
agree  to  the  amount  as  made  out  by  the  defendants,  but  said 
they  would  arrange  it  with  one  of  the  defendants.]  It  is 
no  answer  on  the  part  of  the  defendants  to  say,  that  the 
amount  of  the  balance  was  not  agreed  upon ;  the  debtee 
must  take  notice  at  his  peril  of  what  he  owes.  The 
plaintiffs  claimed  321 L,  and  the  verdict  establiabes  that 
that  was  the  true  balance  due  to  them.  Upon  that  ba- 
lance, therefore,  the  defendants  were  bound  to  pay,  or  at 
least  to  tender  the  notes  within  the  time  stipulated  by  the 
agreement;  here  they  do  neither  one  nor  the  other;  nor^ 
even  after  the  time  stipulated,  do  they  do  any  thing 
which  amounts  to  a  tender.  All  that,  passes  is,  that  the 
defendants'  attorney  said  that  the  defendants  were  ready 
to  pay  the  composition  on  the  321/.,  biit  that  does  not 
amount  to  a  tender.  Thomas  v.  Evans  (c).  [Lord  Lynd- 
hursi,  C.  B. — Did  he  not  say,  the  defendants  were  ready 
to  pay  as  soon  as  the  balance  was  agreed  ^  The  objection 
to  pay  all  along  was,  that  the  account  was  not  adjusted; 
it  was  as  miich  the  plaintiffs'  duty  as  the  defendants',  to 
adjust   the   account.     At  last   the   defendants'  attorney 

(a)  2  M.  &  S.  120.        (b)  6  B.  &  C.  378.        (c)  10  East,  101. 
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agreed  to  pay  on  the  footing  of  the  plaintiffs'  account.]  Eseh,^Piea», 
There  never  was  any  intention  to  make  a  tender  of  the  -* 

composition  for  the  balance  on  the  footing  of  the  plain-         R^-At 
tiffs*  account.  white. 

Andrews,  Serjt.,  and  Hoggins^  contri,  were  stopped  by 
the  Court. 

Lord  Ltndhurst,  C.  B.— It  was  proved,  that  the  plain- 
tiff's agreed,  when  the  account  should  be  adjusted,  to 
take  the  same  rate  of  composition  as  the  other  creditors 
bad  agreed  to  take.  The  account  was  rendered,  and  was 
in  controversy.  Many  applications  were  made  to  the 
plaintiffs  and  their  agent  to  settle  it,  but  they  never  did 
so.  Before  the  action  was  brought,  the  defendants  of- 
fered to  pay  a  composition  on  8211.,  but  this  was  refused. 
Under  these  circumstances,  it  was  not  necessary  that  the 
defendants  should  have  produced  ajfid  tendered  the  bills, 
and  I  am  of  opinion,  therefore,  that  the  verdict  ought  to 
be  reduced. 

Baylby,  B. — I  also  think  that  the  verdict  ought  to  be 
reduced.  The  question  is  not  between  the  plaintiffs  and 
the  defendants,  but  between  the  plaintiffs  and  the  other 
creditors.  The  object  of  the  arrangement  was  to  make 
the  defendants  new  men,  and  the  other  creditors  have  an 
interest  to  see  the  agreement  carried  into  effect.  There 
is  a  distinct  undertaking  by  the  plaintiff^s,  that  they  will 
do  as  the  other  creditors  have  done ;  whereas,  they  claim 
the  whole  of  the  3S1/.,  when  they  are  only  entitled  to  a 
dividend  upon  it.  I  admit  that  there  was  no  strict  tender; 
but  I  think  that  the  plaintiffs,  by  their  conduct,  dispensed 
with  a  tender,  and  thus  the  case  is  as  if  a  sufficient  tender 
had  been  made. 

Vauohan,  B. — The  defendants  have  done  all  that  the 
J>  D  D  2 
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Reay 
White. 


Exch.  of  Pleas,  circumstances  imposed  upon  them.  The  account  was  to 
be  adjusted  ;  the  defendants  were  ready  to  adjust  it,  and 
the  case  of  Jones  v.  Barkley  (a),  shews  that  where  one 
party  is  ready  to  do  what  is  to  be  done  by  him,  and  the 
other  party  dispenses  with  his  doing  so,  it  is  not  necessary 
that  a  strict  tender  should  be  proved. 

BoLLAND,  B.,  concurred. 

Rule  absolute,   to  reduce  the   verdict  to 
80/.  9*.  4rf. 

(«)  2  Dougl.  684. 


MuLLETT  and  Another  v.  Hunt. 
An  action  wiiiiie  ^ASE  for  not  attending  as  a  witness  in  pursuance  of  a 

against  a  witness  subncena. 

for  non-attend  ^  ^  ,  ^ 

ance  in  pursu-  The  declaration  stated,  that  the  plaintiffs,  before  the 
pcena,  although  Committing  of  the  grievance  thereinafter  mentioned,  to 
not  ^'nlnsSted!  ^^^'  ^"  Easier  Term,  in  the  second  year  of  the  reign,  &c, 
but  withdrew  hw  in  the  Court  of  our  lord  the  King,  before  the  King  him- 

record  in  conse-        ,  _^-  .  , 

quenceof  tbeab-  Self,  at  IVesimtnster,  commenced  and  prosecuted  a  certam 

TcMf  **  '****"'  action  against  one  John  Hewiii,  in  a  plea  of  trespass  on 

In  a  declare-  (;|ie  ^^se  Upon  promises,  and  such  proceedinirs  were  there- 

tion  in  case  for  .  .  o 

not  attending  as  upou  had  in  the  Said  court,  &c.»  that  a  certain  issue  before 

a  witness  in  pur- 
suance of  a«u6- 

pcena,  there  was  no  distinct  allegation  of  a  good  cause  of  action  in  the  original  suit;  but  it  was 
stated  that  the  defendant  could  have  given  material  evidence  for  the  plaintiff,  and  that  without  bis 
evidence  the  plaintiff  could  not  safely  proceed  to  trial,  and  that  by  reason  of  bis  non-attendance, 
and  because  the  plaintiff  could  not  safely  proceed  to  trial  without  his  testimony,  be  was  forced  and 
obliged  to,  and  did  withdraw  the  Nisi  Prius  record : — /TeU  sufficient  t^ter  verdict. 

The  same  declaration  alleged,  that  the  subpcena  was  made  known  and  shewn  to  the  defendant 
The  evidence  was,  that  the  »tt&pa?na  was  made  known,  and  conduct  money  was  taken  by  the  witness, 
but  the  original  subpcena  was  not  shewn  : — Held,  that  it  was  not  necessary  for  the  parposet  of  sodi 
action  that  the  original  subpoena  should  be  shewn,  (unless,  perhaps,  where  the  party  demanded  to 
see  it),  and  that  the  part  of  the  allegation  as  to  shewing  the  subpcena  might  be  rejected. 

A  witness  who  was  subpcenaed  by  the  plaintiff  in  an  action  for  use  and  occupatiou,  and  could 
have  given  evidence  as  to  the  use  and  occupation,  and  could  also  have  rebutted  a  6et-off  which 
was  expected  to  be  insisted  on  as  a  defence,  did  not  appear  in  pursuance  of  his  subpcena.  There 
was  another  witneu  as  to  the  use  and  occupation.  When  the  cause  was  called  on,  the  counsel  on 
both  sides  were  absent.  The  attorney  for  the  plaintiff  proved  that  he  could  have  handed  over  the 
draft  brief  to  other  counsel  who  were  in  attendance,  and  that  he  withdrew  the  record  solekf  on 
account  of  the  absence  of  the  witness  who  did  not  appean^/ZeU,  that  the  witness  was  liable  in  ao 
action  for  not  appearing  in  pursuance  to  hit  subpana. 
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then  joined  in  the  said  action  between  the  said  parties,  Sxch.  of  Picas, 
was  about  to  come  on  for  trial  at  the  sittuig  of  Nisi  Prius, 
holden  at  Westminster  Hall,  in  the  county  of  Middlesex^ 
on  the  7th  November^  a.  d.  1832,  before  the  Right  Hon- 
ourable Sir  Thomas  Denman,  Knight,  Chief  Justice,  and 
by  a  jury  of  the  country  then  and  there  chosen  for  that 
purpose,  to  wit,  in  the  county  o(  MickUesex.  That,  before 
the  trial  of  the  said  issue,  and  also  before  the  committing 
of  the  grievances  thereinafter  mentioned,  to  wit,  on 
the  13th  November,  1832,  aforesaid,  the  plaintiff  prose- 
cuted out  of  the  said  Court,  &c.,  his  Majesty's  writ 
of  subpoena,  directed  to  Pierre  Victor  Saint  Marc,  the 
said  defendant,  and  John  Mullett,  by  which  said  \vrit  our 
said  lord  the  King  commanded  them  and  every  of  them, 
that  all  other  things  set  aside,  and  ceasing  every  excuse, 
they  and  every  of  them  should  be  and  appear  in  their 
proper  persons,  before  his  Majesty's  right  trusty  and 
well-beloved  the  said  Sir  Thomas  Denman,  Knt.,  his  Ma- 
jesty's Chief  Justice,  &c.,  &c.,  at  Westminster  Hall,  in  the 
county  aforesaid,  on  Tuesday,  the  27th  November,  then 
instant,  by  nine  of  the  clock  in  the  forenoon  of  the  same 
day,  and  so  from  day  to  day,  until  the  said  cause  should 
be  tried,  to  testify  the  truth,  according  to  their  knowledge, 
in  a  certain  action  then  in  the  said  Court  of  our  said  lord 
the  King,  before  the  King  himself,  pending  between  the  said 
plaintiffs  and  the  said  John  Hewitt,  on  the  part  of  the  plain- 
tiffs, &c.,  &c. ;  which  said  writ  the  said  plaintiffs  afterwards, 
and  before  the  committing  of  the  grievance  thereinafter 
mentioned,  to  wit,  on  the  14th  November,  in  the  year  afore- 
said, caused  to  be  made  known  to  and  shewn  to  the  said 
defendant,  and  then  and  there  caused  a  copy  to  be  left 
with  the  said  defendant,  of  so  much  of  the  said  writ 
of  subpcBna  as  related  to  the  said  defendant,  and  then 
and  there  paid  to  the  said  defendant  a  certain  sum  of 
money,  to  wit,  the  sum  of  one  guinea,  being  a  reasonable 
sum  of  money  for  his  costs  and  charges  in  and  about  his 
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^'^^t^^^'  attendance  as  a  witness,  according  to  the  tenor  of  the  said 
writ  of  subpoena;  and  that  although  the  said  cause  was,  at 
the  said  sitting,  afterwards,  to  wit,  on  the  8th  day  of  De- 
cember, A.  D.  1833  aforesaid,  called  on  to  be  tried  before 
the  said  Chief  Justice  at  Westmimier  Hall  aforesaid, 
and  although  the  said  defendant  was  duly  required  to  be 
and  appear  as  a  witness  at  Westminster  Hall  aforesaid, 
on  the  day  and  year  last  aforesaid,  at  the  sitting  of  the 
Court,  according  to  the  tenor  and  effect  of  the  said  writ 
of  subpoena,  and  his  duty  in  that  behalf,  and  although 
the  said  defendant  could  have  given  material  evidence  for 
the  said  plaintiffs  on  the  trial  of  the  said  issue,  and  with- 
out whose  evidence  the  said  plaintifis  could  not  safely 
proceed  to  the  trial  of  the  said  cause ;  yet,  the  said  defen- 
dant, well  knowing  the  premises,  but  not  regarding,  &c, 
and  contriving,  &c.,  did  not  nor  would  appear  as  a  witness 
at  Westminster  Hall  aforesaid,  on  the  day  and  at  the 
time  he  was  so  required  to  attend  as  aforesaid,  according 
to  the  exigency  of  the  said  writ  of  subpoena,  although  he, 
the  said  defendant,  was  then  and  there  solemnly  caUed 
upon  for  that  purpose,  and  had  no  lawful  or  reasonable 
excuse  or  impediment  to  the  contrary,  but  then  and  there 
wholly  refused,  neglected,  and  declined  so  to  do,  to  wit, 
at  Westminster  Hall  aforesaid,  and  by  reason  thereof, 
and  because  the  said  plaintiffs  could  not  safely  proceed  to 
the  trial  of  the  said  cause  without  the  testimony  of  the 
said  defendant,  they,  the  said  plaintiff^,  were  afterwards, 
to  wit,  on  the  said  8th  day  of  December,  in  the  year  afore- 
said, forced  and  obliged  to,  and  did  withdraw  the  Nisi 
Prius  record  of  the  said  issue,  by  means  of  which  said  se- 
veral premises  the  said  plaintiffs  were  forced  and  obliged 
to  pay,  &c.,  divers  costs,  charges,  and  expenses  of  their 
monies,  amounting,  &c.,  and  were  also  greatly  hindered 
and  delayed  in  trying  the  said  cause,  and  in  the  recovery 
of  their  damages  in  the  plea  aforesaid,  &c.,  &c. — Plea, 
General  issue. 
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At  the  trial,  before  Gumey,  B.,  at  the  Middlesex  Sit-  jgreA.  of  puom, 
tingB  after  last  term,  the  plaintiff  had  a  verdict,  with  leave     ^   ^^^'  , 
to  the  defendant  to  move  on  the  several  points  hereinafter      mullktt 
mentioned.    The  facts  of  the  case  appear  sufficiently  from        ^  J^^ 
the  report  of  the  discussion  upon  the  motion  for  the  rule 
nisi. 

Channell  now  moved  accordingly. — The  plaintiff  is  enr 
titled  to  have  the  judgment  arrested ^on  two  grounds: 
firsts  because  the  record  stated  that  the  plaintiff  with- 
drew his  record,  whereas,  in  Bland  v.  Swqfford  (a),  it  was 
decided  that  the  plaintiff,  in  order  to  recover  against  a  wit- 
ness for  not  appearing,  must  have  the  jury  sworn,  and  be 
nonsuited  on  account  of  the  non-appearance  of  the  witness. 
Lord  Kenyon  said,  in  that  case,  that  the  Court  had  not 
jprisdiction  until  such  time  as  the  jury  were  sworn.  That 
case  was  questioned  in  Barrow  v.  Humphreys  (6) ;  but  it 
was  not  there  necessary  to  decide  the  point,  as  it  was  a 
motion  for  an  attachment^  and  the  Court  o(  King's  Bench 
thought  that  a  contempt  had  been  committed  by  the  non- 
appearance. Bland  v.  Stafford  was  untouched  therefore 
by  that  deci&ion,  and  has  never  been  over-ruled.  Secondly ^ 
.the  declaration  is  bad  for  not  averring  the  existence  of  a  good 
cause  of  action  in  the  original  action.  [Bayley,  B. — In 
an  action  for  an  escape,  it  is  necessary  to  allege  a  good 
cause  of  action  in  the  original  suit.]  In  the  precedent  in 
Chiity  (c),  it  is  averred  that  the  evidence  would  have  en- 
abled the  plaintiff  to  have  obtained  a  verdict ;  and  in  MaS" 
lerman  v.  Judson  (d),  there  were  words  of  similar  import, 
which  the  Court  held,  after  verdict,  to  be  equivalent  to  an 
allegation  of  a  good  cause  of  action.  In  the  present  de- 
claration there  are  no  words  which  can  be  construed  as 
amounting  to  such  an  allegation. 

(a)  Peake,  N.  P.  C.  60.  {d)  8  Bing.  224;  S,  C.  6  M.  & 

{b)  3  B.  &  A.  698.  P.  370,  n.  (a), 

(c)  3  Ch.  Plead.  428. 
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^'''\833^^'"*  ^"  ^'^'^  points  the  defendant  is  entitled  to  a  nonsuit,  or 
new  trial.  First,  there  was  no  sufficient  evidence  of  the 
service  of  the  subpcena,  as  alleged  in  the  declaration.  The 
declaration  alleged,  that  the  plaintiff  caused  the  writ  of 
subpoena  to  be  made  known  and  sheum  to  the  said  defen- 
dant, and  then  and  there  caused  a  copy  to  be  left  with  the 
said  defendant  of  so  much  of  the  said  writ  of  subpcena  as 
related  to  the  defendant.  It  was  distinctly  in  evidence  that 
the  original  writ  of  subpoena  was  not  shewn  to  the  defen- 
dant. The  shewing  of  the  writ  is  absolutely  necessary  fur 
a  good  service  (a).  [Bayley,  B. — It  is  necessary  for  the 
purpose  of  bringing  the  party  into  contempt,  but  not  for 
the  purpose  of  an  action  on  the  case  for  not  appearing. 
If  the  shewing  the  original  were  not  essential^  you 
need  not  prove  it.  You  may  reject  the  allegation  as  to 
shewing  the  writ,  if  you  have  proved  so  much  of  the  de- 
claration as  is  necessary  to  the  action.  If,  indeed,  you 
connect  an  immaterial  with  a  material  allegation^  so  that 
they  are  inseparable,  you  must  prove  it  as  laid.  There 
are  cases  (6)  in  which  the  words  ^^  by  virtue  of  an  affidavit," 
&c.,  have  been  unnecessarily  added  to  the  material  allega- 
tion of  a  writ  issuing  marked  for  bail,  &c. ;  and  it  has  been 
held  that  it  was  necessary  to  prove  the  affidavit.]  Here^ 
the  allegation  of  shewing  is  connected  with  that  of  serving 
and  making  known.  The  shewing  was  the  modus  ope- 
randi.  The  writ  was  made  known  and  served  by  being 
shewn  to  the  defendant.  In  Bristou)  v.  Wright  (c),  a 
variance  in  the  allegation  of  the  amount  of  rent  was  held 
material,  though  it  was  not  necessary  to  state  any  amount. 
[Bayletft  B. — There  they  failed  in  proving  a  part  of  an 
entire  contract.  Here,  the  averment  is  not  that  the  plaintiff 
made  known  by  shewing,  but  made  known  and  shewed.] 
Secondly,  the  allegation  of  the  defendant  being  a  witness. 


(a)  1  Stark.  Ev.  2iid  edit.  77.  (^)  1  B.  &  P.  28a 

(c)  Doug.  665. 
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without  whose  evidence  the  plaintiff  could  not  go  to  trial.  Etch,  of  Piea$, 
was  not  proved.     He  was  not  an  indispensable  witness.  ^ 

It  appeared  that  there  was  another  witness^  on  whose  Mullp.tt 
evidence  the  plaintiff  might  have  proceeded^  and  the  hunt. 
defendant  was  wanted  merely  to  rebut  the  evidence 
of  a  witness  who  was  expected  to  be  called  upon  the 
part  of  the  defendant.  [^Baylejfi  B. — Suppose  a  plaintiff 
can  recover  5/.  without  a  witness  whom  he  has  subpoenaed, 
and  a  much  larger  sum  if  the  witness  attends,  may  he  not 
say  he  was  a  witness  without  whom  he  could  not  safely 
try  his  cause  ?  or,  suppose  that  there  is  a  set-off,  and  the 
witness  subpoenaed  is  in  possession  of  a  document  which 
will  invalidate  the  evidence  of  a  witness  for  the  defendant 
in  support  of  the  set-off,  may  not  the  plaintiff  say,  he  is  a 
material  witness,  without  whom  he  cannot  safely  proceed 
to  trial,  because  it  happens  that  he  can  launch  a  case  with- 
out him?  The  witness  need  not  probably,  for  the  purpose  of 
this  action,  be  indispensably  necessary,  if  he  be  material.] 
Lastly t  there  was  no  injury  to  the  plaintiff,  for  the  plaintiff 
was  not  in  readiness  to  try  the  cause  if  the  witness  had  been 
in  attendance.  The  defendant's  attorney  swore,  it  is  true, 
that  he  had  the  draft  of  the  brief,  and  that  he  could  have 
got  counsel,  who  were  in  attendance,  to  hold  the  brief;  but 
if  they  had  done  so^  it  would  have  been  mere  matter  of 
kindness,  on  which  be  had  no  right  to  speculate.  The 
plaintiff,  not  having  been  in  a  condition  to  proceed  with 
the  cause,  cannot^  therefore,  complain  of  the  defendant's 
absence.  The  attorney  could  not  have  been  heard  him- 
self, and  the  chance  of  getting  the  cause  conducted  by 
counsel  then  in  attendance  was  too  remote.  [Bayley,  B. 
— I  have  insisted  on  the  attorney  proceeding  himself  in 
such  a  case,  and  Lord  Mansfield  dJiA  Lord  Kenyan  used  to 
do  the  same.  But  the  evidence  of  the  attorney  is  distinct, 
that  he  withdrew  the  record  on  the  ground  of  the  absence 
of  the  defendant  solely.]  He  admitted  that  he  neither 
sent  for  his  own  counsel,  nor  spoke  to  any  other  counsel 
on  the  subject. 
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^^^iaa/^""'  Bayley,  B.— I  think  that  there  ought  to  be  a  rule  for 
arresting  the  judgment  on  the  two  points  which  are  on 
the  record.  The  first  is,  that  the  plaintiff  withdrew  the 
record,  and  did  not,  in  consequence  of  the  absence  of  the 
witness,  suffer  himself  to  be  nonsuited.  By  withdrawing 
the  record,  a  part  only  of  the  costs  which  a  nonsuit  wouU 
have  occasioned  are  incurred.  The  authority  of  Lord 
Kenyon^  however,  ought  not  slightly  to  be  over-ruled ;  and 
he  certainly  decided  in  the  case  which  has  been  cited, 
that  the  plaintiff  could  not  recover  where  he  withdrew 
the  record,  and  did  not  proceed  to  be  nonsuited.  We, 
therefore,  consider  the  point  as  ao  far  doubtful,  as  to 
make  it  right  to  grant  a  rule  on  this  point  for  arresting  the 
judgment.  Upon  the  point,  also,  of  there  being  no 
allegation  of  a  good  cause  of  action  in  the  original  cause, 
we  think  that  there  should  be  a  rule  to  shew  cause  why 
the  judgment  should  not  be  arrested.  Upon  the  points 
which  go  to  a  new  trial  or  nonsuit,  I  think  that  there 
should  be  no  rule.  The  first  point  made  is^  that  the 
original  subpoena  was  not  shewn  to  the  defendant.  It  is 
necessary  to  shew  the  original  for  the  purpose  of  bring- 
ing the  party  into  contempt;  but  it  is  not  necessary  to 
shew  it  for  the  purpose  of  bringing  an  action  of  this 
nature.  There  is  a  distinction  even  in  the  service  of 
rules  between  the  cases  where  you  are  to  bring  the  party 
into  contempt,  and  where  the  rule  is  not  served  with  that 
object.  In  the  latter  case,  the  service  is  good  without 
shewing  the  original,  at  all  events,  unless  the  party  de- 
mand to  see  it.  Now,  in  this  case,  the  party  has  the  ori- 
ginal writ  of  subpoena;  he  serves  the  defendant  with  a 
copy,  and  the  defendant  does  not  require  to  see  the  origi- 
nal subpoena,  and  he  receives  the  conduct  money.  Under 
these  circumstances,  I  think  that  the  allegation  that  the 
writ  of  subpoena  was  made  known  to  the  defendant  was 
made  out,  and  the  allegation  that  it  was  shewn  to  the  de- 
fendant may  be  rejected. 
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The  next  question  is,  whether  the  defendant  is  to  be  ^^\£f^**^* 
considered  as  having  been  a  necessary  witness  in  this  case? 
J  do  not  say  that  it  is  essential  in  such  an  action  to  make 
out  that  the  witness  is  actually  indispensable.  Probably 
it  would  be  sufficient  to  shew  that  he  was  material;  but  it 
is  contended  here,  that  he  cannot  have  been  a  necessary 
or  material  witness  on  the  occasion  in  question,  because  it 
is  said  that  we  are  to  look  at  the  case  as  it  stood  when  the 
cause  was  called  on,  and  that  the  plaintiff,  if  he  had  pro- 
ceeded, would  have  been  almost  sure  of  succeeding  with- 
out the  witness.  Now,  as  to  this  point,  the  facts  were 
these :  the  plaintiff  had  two  persons,  the  present  defen- 
dant and  another,  to  speak  to  the  occupation  of  the  pre- 
mises by  the  then. defendant,  for  which  he  was  seeking  to 
recover.  The  present  defendant,  however,  was  not  wanted 
merely  to  prove  the  occupation,  but  there  being  a  defence 
of  a  set-off  expected,  the  defendant  was  also  wanted  to 
rebut  this  set-off.  The  plaintiff's  attorney  swore,  that  he 
withdrew  the  record  solely  on  account  of  the  absence  of 
the  witness.  It  was  argued  also,  that,  inasmuch  as  the  plain- 
tiff's counsel  were  not  present,  the  cause  could  not  have 
been  tried;  and  therefore,  that  damage  did  not  arise 
from  the  absence  of  this  defendant.  It  was,  however,  a 
question  for  the  jury,  whether  the  withdrawing  the  record 
was  or  was  not  occasioned  solely  by  the  absence  of  the 
defendant.  This  was  the  essential  point  for  the  consider- 
ation of  the  jury,  and  it  appears  to  hi^ve  been  fairly  and 
properly  left  to  them.  They  were  told,  that  they  were 
not  to  find  for  the  plaintiff,  unless  they  were  satisfied  that 
the  record  was  withdrawn  on  account  of  the  absence  of 
Hunt,  and  on  account  of  his  absence  oit/y.  The  plaintiff's 
attorney,  a  witness  who  must  have  known  the  fact,  swore 
positively  that  the  absence  of  counsel  was  not  the  founda- 
tion of  his  conduct  in  withdrawing  the  record ;  but  that  he 
withdrew  it  solely  on  account  of  the  absence  oi  Hunt.  He 
said,  that  he  had  the  draft  of  the  brief  with  him,  which  he 
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Exek.  rf  Pleat,  could  easilv  have  handed  over  to  the  counsel  who  were 
1833.  .       '    n   \ 

then  m  Court. 

Rule  nisi,  for  arresting  the  judgment,  granted: 
rule  for  nonsuit  or  new  trial  refused. 

Comyn  shewed  cause* — Masterman  ▼.  Judson  (a)  is  an 
answer  to  the  objection  that  there  is  no  distinct  allegation 
of  a  good  cause  of  action  in  the  original  suit.     In  that 
case,  the  declaration  alleged  that  the  defendant  was  a 
material  witness  in  the  original  suit,  and  that  his  absence 
caused  the  plaintiff  to  be  nonsuited ;  and  it  was  held  by  tlie 
Court  of  Common  Pleas  to  be  sufficient,  after  verdict, 
although  there  was  no  averment  that  the  plaintiff  had  a 
good  cause  of  action  in  the  original  suit.    As  to  the  other 
objection,  that  the  plaintiff  was  not  nonsuited,  but  with« 
drew  his  record  without  the  jury  being   sworn,  Bland  v. 
Swafford  {b)    is    certainly  an  authority   that  an   action 
will  not  lie,  unless  the   cause   be   called   on,   the  jury 
sworn,  and  the  plaintiff  be  nonsuited.     That  authority, 
however,  was  questioned  in  Barrow  v.  Humphreys  (e). 
Mr*  Justice  Best  there  said,  that,  whenever  a  case  simi- 
lar to  Bland  v.  Swafford  should  again  occur,  it  might  be 
worthy  of  consideration  whether  that  case  could  be  sup- 
ported.   The  whole  Court  of  Kings  Bench  decided  in 
Barrow  v.  Humphreys,  that  an  attachment  for  a  contempt 
would  lie  against  the  witness,  although  the  cause  were  not 
called  on  for  trial,  but  the  plaintiff  withdrew  his  record. 
[Lord  LyndhursL — They  did  not  decide  the  point.    The 
case  appears  to  have  been  ultimately  decided  upon  the 
merits  disclosed  in  the  affidavits.]     Although  it  was  not 
necessary  to  decide  the  point,  all  the  Judges  expressed  a 
strong  opinion  that  the  party  was  guilty  of  contempt  by 
not  appearing  in  such  case.     In  Bland  v.  Swafford,  Lord 

(«)  6  M.  &  P.  370,  n.  (a);  8  Bing.  224.        (b)  Pcakc,  N.  P.  C.  60. 
(c)  3  B.  &  A.  698. 
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Kenyan  appears  to  have  formed  his  opinion  upon  a  view  of  *«^  ff  P^^at, 

the  case  which  is  now  determined  to  be  incorrect.    He 

gave  as  a  reason  for  his  determination  in  that  casCj  that 

the  Court  had  no  authority  to  call  a  witness  on  his  subpoena 

until  the  cause  was  called  on,  and  the  jury  sworn.     Now, 

in  Hopper  v.  Smith  (a),  it  was  decided  that  the  plaintiff 

had  a  right  to  have  a  witness  called  upon  his  subpoena 

without  having  the  jury   sworn;    and   Lord    Tenterden 

stated  that  the  practice  now  was  to  allow  that  course  to  be 

taken.    The  Court  has  a  jurisdiction  to  issue  the  writ;  and, 

if  the  party  neglects  to  appear,  he  not  only  disobeys  the 

Court,  so  as  to  incur  the  punishment  for  a  contempt,  but  he 

inflicts  a  wrong  upon  the  party,  for  which  wrong  an  action 

on  the  case  is  the  proper  remedy.    It  is  not  disputed  that 

an  action  will  lie  against  the  witness  for  not  appearing,  if 

the  party  be  nonsuited  in  consequence  thereof;  and  it  is 

most  absurd  to  say,  that  the  party,  to  enable  himself  to 

obtain   redress^   must  involve  not  only  himself,  but  the 

party  offending,  in  needless  and  useless  expense.     The 

swearing  the  jury  and  being  nonsuited  are  mere  matters 

of  form,  and  greatly  increase  the  expenses.     No  reason 

can  be  given  for  its  being  requisite  to  go  through  thb 

farce,  and  it  is  impossible  to  support  the  case  of  Bland  v, 

Swafford  upon  principle. 

Coleridge^  Serjt.,  and  Channell,  contrd. — It  is  not  dis- 
puted that  an  action  on  the  case  may  be  maintained  against 
a  witness  for  not  appearing  in  obedience  to  a  subpoena, 
whereby  a  plaintiff  is  nonsuited.  That  was  decided  in 
Amey  v.  Long  (6).  In  that  case,  however,  there  was  a 
distinct  averment  of  a  good  cause  of  action.  It  is  stated, 
that  the  production  of  the  warrant,  which  the  witness  was 
required  to  produce,  would  have  enabled  the  plaintiff  to 
have  obtained  a  verdict.     In  the  present  case,  there  is  no 

(a)  M.  &  M.  115.  (6)  9  East,  473. 
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^^Xf^^  Statement  that  the  plaintiff  could  have  obtained  a  verdict  if 
the  defendant  had  appeared.  [Lord  Lyndhursi,  C.  B. — 
Could  the  evidence  be  maierialf  if  the  plaintiff  had  no  cause 
of  action?  Must  we  not  imply^  after  verdict,  that  there  was 
a  sufficient  cause  of  action  ?  The  jury  have  found  that 
the  defendant  could  have  given  material  evidence  in  that 
action*  Is  not  that  saying  impliedly  that  the  plaintiff 
had  a  good  cause  of  action  ?]  A  man  may  be  able  to  give 
material  evidence  for  a  plaintiff  in  a  case  where  there  is  no 
good  cause  of  action.  Suppose  an  instrument  were  un-» 
stamped,  the  attesting  witness  would  be  a  material  wit- 
nessi  although  there  were  no  good  cause  of  action.  Many 
cases  might  be  put  to  shew  that  an  allegation  of  a  witness 
being  able  to  give  material  evidence,  u  not  a  sufficient  alle- 
gation that  there  b  a  good  cause  of  action.  [Lord  LytuU 
hurst,  C.  B. — What  was  there  in  the  declaration  in  Master- 
man  v.  Judson  which  is  not  also  in  this  count  {  The  allega^ 
tion  there  was,  that|by  reason  thereof,  the  plaintiff  was  non-* 
suited:  here  it  is,  that,  by  reason  thereof,  the  plaintiff  was 
obliged  to,  and  did  withdraw  his  record.]  As  to  the 
second  point.  Bland  v.  Swafford  is  expressly  in  point 
The  distinction  between  that  case  and  Barrow  v.  Hum- 
phreys is  obvious.  By  not  appearing  in  Court  when 
called,  the  witness  disobeys  the  writ,  and  is  guilty  of  a 
contempt  of  the  authority  of  the  Court  which  has  issued 
the  subpoena,  and  this  contempt  may  be  incurred  whether 
the  jury  be  sworn  or  not,  and  that  was  the  effisct  of  the 
decision  in  Hopper  v.  Smith.  It  is  essential,  however, 
(or  a  civil  action,  that  the  party  should  have  sustained  an 
injury.  If  a  plaintiff  be  nonsuited,  it  appears  distinct^ 
that  he  has  sustained  such  injury;  but,  if  he  withdraws  his 
record,  there  is  nothing  but  the  expression  of  his  own 
opinion,  thaf,  in  his  judgment,  there  is  danger.  If  the 
jury  were  swom^  the  witness  might  appear  in  time  before 
the  nonsuit  took  place.  [Lord  Lyndhurst,  C.  B. — Does 
not  the  decision  in  Hopper  v.  Smith  break  in  upon  the 
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principle  upon  which  Bland  v.  Swafford  was  decided  ?  ^tk,  of  PUtut 
Lord  Kenyan  said  that  the  Court  h^d  no  jurisdiction.  He 
must  have  meant  no  jurisdiction  to  have  the  witness  called. 
If  the  law  on  that  point  is  now  settled  in  a  different  way, 
the  principle  upon  which  Bland  v.  Swafford  was  decided 
seems  to  fail.  Bayley^  B«— In  Bland  v.  Swafford^  the 
point  was  reserved,  and  the  plaintiff  ultimately  failed  on 
the  merits,  so  that  there  was  no  opportunity  of  bringing 
the  question  before  the  Court.  Lord  LyndhwH^  C.  B.-^ 
The  doiibt  entertained  by  Lord  Kenyan  in  Bland  v.  Swaf* 
ford  seems  removed  by  the  later  case  of  Hopper  v.  Smith^l 
That  decision  only  goes  the  length  of  saying,  that  a  witness 
may  be  called  on  hi^eubpcena  without  the  jury  being  sworn ; 
and  that  may  be  so,  in  order  to  ground  proceedings  by  ^- 
tachment  against  him  for  contempt.  There  may  be  very 
good  reasons  why  an  attachment  should  issue,  though  an 
action  may  not  lie.  The  former  is  for  a  contempt  to  the 
authority  of  the  Court;  the  latter,  for  the  injury  to  the 
party,  which  must  be  clearly  ascertained  to  have  existed 
before  any  action  can  be  maintained.  If  a  plaintiff  be 
bound  to  have  the  jury  sworn  in  such  case,  there  is  a  cer- 
tain rule,  and  it  is  clearly  ascertained  whether  he  fails 
from  the  non-attendance  of  the  witness.  If  he  is  not  so 
bound,  it  remains  uncertain  whether  he  has  or  has  not 
been  injured  by  the  absence  of  the  witness.  It  may  have 
been  bis  opinion,  or  that  of  his  attorney,  that  he  could 
not  safely  proceed  in  consequence  of  the  absence  of  the 
witness,  apd  yet,  in  reality,  no  injury  may  have  been  sus* 
tained  thereby.  Thus,  in  the  present  instance,  if  the 
plaintiff  had  proceeded  to  try  the  cause,  he  would,  in  all 
probability,  have  succeeded,  as  there  was  another  witness 
to  the  fact  of  the  use  and  occupation. 

Lord  Lyndhurst,  C.  B.— There  are  two  objections 
made  to  the  declaration  in  this  case.  The  first  is,  that 
there  is  no  averment  that  the  plaintiff  had  a  good  cause 
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ExcK  of  Pleas,  of  action  in  the  original  suit.   I  am  of  opinion,  that  a  good 

J     cause  of  action  is  sufficiently  averred,  so  as  to  be  good 

MuLLETT      after  verdict.     The  declaration  states  that  the  evidence 

Hunt.        which  the  witness  could  have  given  was  material  evidence 

in  the  cause^  and  that  the  plaintiff  could  not  safely  proceed 

to  trial  without  it.     Now,  in  my  opinion,  no  evidence 

could  be  material  in  the  cause,  unless  the  plaintiff  had  a 

good  cause  of  action;   and   therefore,  after  verdict,  I 

think  that  we  must  hold  the  declaration  sufficient  in  this 

respect.    The  averments  in  this  case  are  substantiaDy  the 

same  with  those  in  the  case  of  Masterman  v.  Judsont  and 

I  think  that  the  present  case  falls  within  the  principle  of 

that  decision. 

On  the  other  point,  the  rule  was  obtained  on  the  au- 
thority oi  Bland  v.Swaff or d;  in  which  case,  JjOTAKenyon 
is  reported  to  have  held  that  no  action  lies  against  a  wit- 
ness for  non-attendance,  unless  the  cause  has  been  called 
on  and  the  jury  sworn.  That  authority  seems  to  have 
been  doubted  in  the  subsequent  case  of  Barrow  v.  Hum' 
phreySf  and,  as  has  been  observed  by  my  brother  Bayley^ 
Lord  Kenyon^  in  Bland  v.  Swajffbrd,  reserved  the  point, 
and^  from  the  course  which  the  cause  took,  there  was  no 
opportunity  of  bringing  it  before  the  Court.  It  appears 
also,  that,  in  that  case,  Lord  Kenyon  rested  his  deci- 
sion on  the  ground  that  the  Court  had  no  jurisdiction 
until  the  jury  were  sworn.  According  to  the  modem 
practice  and  the  case  of  Hopper  v.  Smithy  however,  it 
appears  that  the  principle  upon  which  Lord  Kenyom 
proceeded  in  Bland  v.  Swafford  was  erroneous;  and 
that  the  Court  at  Nisi  Prius  has  jurisdiction,  and  that 
the  party  may,  before  the  jury  is  sworn,  have  the  wit- 
ness called  on  his  subpoBna,  with  a  view  to  withdraw 
his  record  if  the  witness  do  not  appear.  In  Barrow  v. 
Humphreys^  where  Bland  v.  Swafford  was  cited,  Lord 
Tenierden  expressed  a  doubt  as  to  the  correctness 
of  the  decision  of  Bland  v.  Swcfford^  and  in  looking 
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through  the  judgments  of  all  the  learned  Judges  who  gare  ^-r^*- »/  ^^a*, 
judgment  in  Barrow  v.  Humphreys^  it  appears  that  they 
all  entertained  doubts  of  the  correctness  of  the  ruling  in 
Bland  V.  Swafford.  Notwithstanding,  therefore,  that  case, 
which  is  directly  in  point,  I  am  of  opinion  that  the  plain- 
tiff may  maintain  this  action,  and  that  the  present  rule  for 
arresting  the  judgment  should  be  discharged. 

Bayley,  B. — The  first  objection  in  this  case  is,  that  it 
is  not  averred  in  this  declaration^  that  the  plaintiff  had  a 
good  cause  of  action  in  the  action  brought  by  him  in  the 
King's  Bench,  I  agree  that  it  is  essential  that  such  fact 
should  appear  on  the  declaration;  but,  though  not  expressly 
averred,  if  it  appear  from  the  allegations  that  he  must 
necessarily  have  had  such  cause  of  action  against  the  de- 
fendant in  the  original  suit,  the  declaration  will  be  suffi- 
cient after  verdict.  Now,  here  the  allegations  are,  that 
the  witness  could  have  given  material  evidence  for  the 
•plaintiff  on  the  trial  of  the  issue,  and  that  the  plaintiff 
could  not  safely  proceed  to  the  trial  without  the  evidence 
of  the  witness;  and  I  think  that  these  allegations  must  be 
held  to  imply  that  the  plaintiff  had  a  good  cause  of  action. 

The  declaration  proceeds  to  allege,  that  the  witness, 
though  solemnly  called,  did  not  appear;  and  that,  by  rea- 
son thereof,  and  because  the  plaintiff  could  not  safely 
proceed  to  trial  without  the  testimony  of  the  defendant, 
he  was  forced  and  obliged  to,  and  did  withdraw  the 
record  of  Nisi  Prius.  Now,  that  raises  the  second  ob- 
jection, because  it  is  insisted,  on  the  behalf  of  the  defen- 
dant, that  an  action  of  this  nature  is  not  maintainable 
unless  the  cause  has  been  called  on,  the  jury  sworn,  and 
the  plaintiff  nonsuited  on  account  of  the  absence  of  the 
witness.  I  cannot  see  the  necessity  of  going  through  this 
form.  If  the  Judge  suffers  the  witness  to  be  called  upon 
his  subpoena f  without  the  jury  being  sworn,  and  the  witness 
does  not  appear,  I  think  that  the  plaintiff  has  a  right  to 

VOL.  I.  E  £  E 
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Eich,  of  Pleat,  withdraw  bis  record ;  and  that  he  is  at  full  liberty  to  place 
-^     himself  in  a  situation  in  which  he  will  have  to  sustain  the 
MuLLETT      minor  expenses  incurred  thereby,  instead  of  the  larger 
Hunt.        expenses  attendant  upon  a  nonsuit.     By  this  course,  the 
party  offending  is  ultimately  benefited.     Ifj  indeed,  he 
could  shew  that  he  had  sustained  an  injury  by  the  plain- 
tiff not  having  proceeded  to  have  the  jury  sworn,  perhaps 
that  might  vary  the  case;  but,  if  he  cannot  shew  such  in- 
jury, how  are  we  to  see  that  he  is  in  any  way  prejudiced, 
or  how  does  it  appear  that  it  is  material  to  his  interest 
that  the  plaintiff  should  have  suffered  a  nonsuit?   The  au- 
thority oi Bland  v.  Swafford  certainly  shews  the  impression 
which  the  very  eminent  Judge  who  presided  on  that  occa- 
sion entertained  at  Nisi  Prius.    I  may,  however,  remark, 
that  Lord  Kenyan  was  not  in  the  habit  of  saving  a  point, 
and  going  on  with  the  trial  of  the  cause,  when  his  mind 
was  perfectly  satisfied.    Now,  in  Bland  v.  Swafford  he  did 
save  the  point,  and  proceeded  with  the  cause;  and  I  am, 
therefore,  inclined  to  think  that  he  had  not  a  firm  convic- 
tion on  his  mind  of  the  correctness  of  the  impression 
which  he  then  entertained.     That  case  is  considerably 
shaken  by  Barrow  v.  Humphreys^  where  the  Court  of 
King's  Bench  expressed  a  strong  opinion  that  a  witness 
was  guilty  of  a  contempt,  for  which  an  attachment  would 
lie,  by  not  appearing,  although  the  record  was  withdrawn, 
and  the  jury  were  not  sworn.   I  do  not  see  any  substantial 
distinction,  in  this  respect,  between  an  attachment  and  an 
action  for  compensation ;  and  I  am  of  opinion,  that  both 
tiie  grounds  for  arresting  the  judgment  in  this  cause  fail, 
and  that  the  rule  ought  to  be  discharged. 

BoLLAMD,  B. — As  to  the  first  point,  it  appears  to  me, 
that  the  allegation  that  the  defendant  could  have  given 
material  evidence  in  the  cause,  and  that  the  plaintiff  could 
not  safely  proceed  to  trial  without  his  testimony,  must  after 
verdict  be  considered  as  a  sufficient  allegation  of  a  good 
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cause  of  action  in  the  original  suit.    Tiie  second  objection  Sxek.  of  Pleat, 

is  founded  entirely  on  the  authority  ot  Bland  v.  Swafford*  ^ 

Lord  Kenyan  seems  to  have  thought,  in  that  case,  that  a      Mullbtt 

Judge  sitting  at  Nisi  Prius  had  no  jurisdiction  unless  the        Hunt. 

jury  were  sworn.    The  contrary,  however,  now  appears 

to  be  the  practice.     If  the  question  be  considered  as  one 

of  reason  and  expediency,  it  is  clear  that  there  can  be  no 

object  in  requiring  the  plaintiff  to  be  nonsuited.     If  tried 

by  the  test  of  whether  or  no  the  Court  had  the  power  of  is- 

suingan  attachment,  it  appears,  from  £arrotr  v.  j^ufTipAr^y^, 

that  the  Court  have  such  power.   Lord  Mansfield  fvits  the 

proceedings  by  attachment  and  the  action  for  damages  on 

the  same  ground  in  Pearson  v.  lies  (a).    I  think  that  the 

Judge  clearly  had  jurisdiction  to  allow  the  party  to  be 

called  upon  his  subpoena  without  the  jury  being  sworn. 

The  defendant  is  not  damnified  by  this  course  being 

taken;  on  the  contrary,  it  is  a  benefit  to  him. 

GuRMEY,  B. — I  am  of  the  same  opinion.  With  respect 
to  the  objection  that  the  jury  ought  to  have  been  sworn, 
I  have  known  many  instances  where  Judges  at  Nisi 
Prius  have  allowed  the  course  to  be  adopted  which  was 
taken  in  Smth  v.  Hopper.  In  such  a  case,  I  am  of  opinion 
that  the  party  may  proceed  either  by  attachment  or  ac- 
tion. It  is  conceded  here  that  be  might  have^  proceeded 
by  attachment,  and  I  can  see  no  reason  why  he  has  not 
also  the  remedy  by  action.  The  rule  for  arresting  the 
judgment  must  be  discharged. 

Rule  discharged. 

(a)  Dougl.661. 
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Exch,  qfPieas, 
1833. 


Since  the  pass- 
ing of  the  Uni- 
formity of  Pro- 
cess Act,  the 
writ  of  summons 
is  to  be  consi- 
dered as  the 
commencement 
of  the  action ; 
and  the  decla- 
ration must  cor- 
respond with 
the  form  of  ac- 
tion specified  in 
the  writ;  and  if 
the  declaration 
is  in  a  different 
form  of  action, 
it  is  irregular, 
and  the  Court 
will  set  it  aside, 
leaving  the 
plaintiff  to  de- 
clare on  the 
writ,  if  he  can 
do  so  according 
to  bis  cause  of 
action. 


Thompson  v.  Dicas. 

JMLANSEL  obtained  a  rule  for  setting  aside  the  declara- 
tion, with  costs,  for  irregularity.  The  objection  was,  that 
the  writ  was  in  trespass  on  the  case,  and  the  declaration 
was  in  trespass. 

Chilton  shewed  cause. — The  irregularity,  if  any,  is  not 
in  the  declaration  but  in  the  writ.  It  does  not  appear, 
even,  that  the  defendant  was  served  with  no  other  writ;  he 
merely  shews  that  he  was  served  with  a  writ  of  summons 
marked  (A).  In  such  case  the  defendant  is  bound,  at 
least,  to  shew  that  there  was  no  other  writ.  The  objec- 
tion relied  on  is,  that  the  writ  is  in  trespass  on  the  case, 
and  the  declaration  in  trespass.  Before  the  Uniformity  of 
Process  Act,  it  is  clear  that  this  was  no  objection  on  which 
the  declaration  could  be  set  side.  [Bayleyy  B. — It  was 
then  merely  process  to  bring  the  party  into  Court.]  What 
then  is  the  effect  of  the  Uniformity  of  Process  Act?  It  di- 
rects that  the  writ  shall  disclose  the  true  cause  of  action. 
If  it  do  not  so  disclose  the  true  cause  of  action  the  writ  b 
irregular.  Here  it  must  be  taken  that  the  declaration  dis- 
closes the  true  cause  of  action,  consequently  the  writ 
which  discloses  a  different  cause  of  action  is  irregular, 
and  the  defendant  should  have  moved  to  set  aside  the  writ, 
and  is  mistaken  in  moving  to  set  aside  the  declaration. 
In  King  v.  Sheffington  (a),  it  was  decided,  that  the  writ 
must  be  in  the  exact  form  prescribed  by  the  act;  and  that 
if  the  act  is  not  strictly  adhered  to^  the  writ  is  irregular. 
In  Ilcisker  v.  Jarmaine  (6),  this  Court  said,  you  might 
have  moved  to  set  aside  the  writ  for  irregularity;  but  the 
application  being  to  set  aside  the  service,  they  discharged 
the  rule.     [  Faughan,  B. — In  that  case  the  writ  was  bad  on 


(a)  Ante,  p.  363. 


(6)  Ante,  p.  408. 


Digitized  by 


Google 


TRINITY  TERM^  3  WILL.   IV.  769 

the  face  of  it.    It  was  not  dated^  on  the  face  of  it,  ac-  B*ch.  rfPUat, 

18^. 
cording  to  the  proyisions  of  the  act  of  Parliament;  here  the 

writ  is  perfectly  good.     Bay  lei/,  B. — The  writ  here  is  a 

good  writ,  but  it  does  not  justify  the  declaration].     The 

defendant  ought  to  be  left  to  his  demurrer,  if  he  can  have 

any  advantage  from  such  a  variance*     [Bayley,  B. — It  is 

not  ground  of  demurrer;  it  is  matter  of  irregularity.   The 

writ  used   to  be  mere  process  to  bring  the  party  into 

Court.  Since  the  Uniformity  of  Process  Act,  however,  it  is 

considered  to  be  the  commencement  of  the  suit,  with  which 

the  subsequent  proceedings  are  to  correspond.     Gumey^ 

B. — The  writ  is  a  perfectly  good  writ.     The  superstruc- 

tion  founded  upon  it  is  bad]. 

Bayley,  B.--Before  the  passing  of  the  2  WiU.  4,  c.  39, 
the  writ  was  merely  process,  and  you  were  at  liberty  to 
declare  in  any  form  of  action  which  was  suitable  to  your 
case,  without  reference  to  the  writ.  Since  that  act  of 
Parliament,  the  writ  of  summons  is  the  commencement  of 
the  suit,  and  must  specify  the  true  form  of  action;  and,  in 
your  declaration,  you  must  pursue  the  form  of  action  spe- 
cified in  the  writ  of  summons.  Now  here,  the  writ  of 
summons  is  in  trespass  on  the  case,  and,  when  you  come  to 
declare,  will  warrant  a  declaration  in  trespass  on  the  case, 
and  trespass  on  the  case  Oidy.  When,  therefore,  you  de- 
clare in  trespass,  what  is  wrong?  Why,  the  declaration, 
which  is  not  warranted  by  the  writ  of  summons.  The  de- 
claration, therefore,  in  this  case  must  be  set  aside;  and,  if 
the  plaintiff's  cause  of  action  will  enable  him  to  declare  on 
this  writ,  he  is  still  at  liberty  to  do  so» 

The  rest  of  the  Court  concurred  and  the  rule  was 
made — 

Absolute. 


It  being  suggested  to  the  Court  that  the  affidavits  in 
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Exch.  o/Pieat,   support  of  the  rule  contained  much  irrelevant  and  Kbet 
1833. 

lous  matter,  the  question  as  to  costs  was  ordered  to  stand 

over;  and  the  affidavits  were  referred  to  the  Master^  who 

subsequently  reported^  that  the  parts  objected  to  were 

impertinent,  and  ultimately  the  rule  was  made  absolute 

without  costs. 


FaOO  r.  BORSLEY. 

Where  a  plain-  xN  an  action  of  covenant  the  defendant  pleaded  several 
dwuSiti'^iith  special  pleas.  The  plaintiff  had  leave  to  amend,  with  li- 
libcrty  to  the     bcrty  for  the  defendant  to  plead  de  novo,  or  to  demur. 

defendant  to  •'  r  » 

plead  de  novo,  if  The  plaintiff  amended  by  merely  adding  new  counts  on  the 
no't  piMd  L  same  cause  of  action,  but  did  not  alter  the  old  ones.  The 
^^  wmitoTd"  ^^^  P^^*®  remaining  upon  the  record,  the  plaintiff,  without 
If  it  be  apptica-   giving  a  rule  to  plead,  or  demanding  a  plea,  signed  judg- 

ble  to  the  _  a     g%        % 

amended  decla-  ment  as  for  Want  of  a  plea. 

ration. 

Steer  obtained  a  rule  to  set  aside  this  judgment  for  irre- 
gularity. 

W.  H.  Watson  shewed  cause. — Huckvale  v.  Kendal  {a) 
is  exactly  in  point ;  it  was  decided  in  that  case  that  a  de- 
mand of  a  plea  was  not  necessary  to  enable  a  plaintiff  to  sign 
judgment  after  the  delivery  of  an  amended  declaration. 

Steer,  contrd. — In  that  case  a  rule  to  plead  was  given. 
Here  we  rely  on  our  original  pleas,  which  the  plaintiff 
had  no  right  to  treat  as  a  nullity.  We  were  at  Uberty, 
under  the  order  in  this  case,  to  plead  de  novo,  or  not|  as 
we  thought  fit. 

Bayley,  B. — Were  any  of  the  pleas  an  answer  to  the 

(fl)  3  B.  &  A.  137. 
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new  count!    If  there  was  no  plea  applicable  to  the  new  Etch,  qf  puat, 
county  the  plaintiff  might  take  judgment  for  that,  or  else        ^^^^' 
there  would  be  a  discontinuance.     I  .have  no  difficulty  in 
stating,  thatj  if  there  be  a  plea  before  amending  the  decia* 
tion,  and  the  form  of  the  order  to  amend  be  that  the  de 
fendant  should  be  at  liberty  to  plead  de  novo,  if  he  do  not 
plead  de  novo  the  former  plea  will  stand,  if  it  be  applicable 
to  the  amended  declaration. 

Rule  absolute. — Costs  to  be  costs  in  the  cause. 


Lewis  v.  Pine. 

x^ARRINGTON  obtained  a  rule  for  setting  aside  the  intdrtfodat, 
proceedings  in  a  scire  facias  against  bail  for  irregularity.  JJl^lU^n^^fter 
The  objection  insisted  on  in  the  argument  was,  that  the  eight  o'clock  on 

the  evening  bc- 

bail  were  not  summoned  until  after  eight  o'clock  on  the  fore  the  return. 
evening  before  the  return-day.  faciM:U/eUi^ 

legular. 

Hutchinson  shewed  cause. — The  bail  may  be  summoned 
at  any  time  before  the  rising  of  the  Court  on  the  return- 
day  of  the  set.  fa.  Tidd's  Practice  (a).  Clarke  v.  Brad- 
shaw  (6).  The  rule  is,  that  they  cannot  be  summoned  af- 
ter the  rising  of  the  Court  on  the  return-day,  but  if  they 
are  summoned  at  any  time  before,  it  is  suflScient. 

Carrington^  contrd. — The  only  object  of  summoning 
the  bail  is,  that  they  may  have  an  opportunity  of  render- 
ing the  principal.  It  would  be  impossible  to  do  this  if  the 
bail  may  be  summoned  so  late  as  that  the  bail  must  be 
fixed  before  they  can  render.     The  late  rule  (c)  was  in- 

(a)  Page  1177, 8th  edit.        (b)  1  East,  86.         (c)  H.  T.  2  W.  4,  81. 
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^'"^^is^a^^"*'  tended  to  alter  the  old  practice,  by  which  proceedings 
might  be  taken  behind  the  backs  of  the  bail,  and  they 
are  now  to  have  fair  notice.  In  Webb  v.  Harvey  (a),  the 
Court  of  King's  Bench  set  aside  the  proceedings  because 
the  bail  were  only  summoned  an  hour  before  the  rising  of 
the  Court. 

Lord  Lyndhurst,  C.  B.,  referred  to  the  judgment  of 
Lord  Kenyan,  in  Clarke  v.  Bradshaw,  where  the  report 
in  Webb  v.  Harvey  is  stated  to  be  erroneous,  and 

Per  Cufiam, — Clarke  v.  Bradshaw,  and  the  passage  in 
Tidd*s  Practice,  shew  that  the  proceedings  have  been  re- 
gular in  this  case. 

Rule  discharged. 


GouBOT  V.  Db  Crouy. 

The  Court  will  xN  this  casc  the  sheriff  returned  to  a  capias  against  the 
returabyashe-  defendant,  that  he  was  not  to  be  found  in  his  bailiwick 
of  affidavTtT/''''  ^^^^  ^^^  *™^  ^^  ^^^  delivery  of  the  writ  until  the  18th 
though  they       February;  and  that  upon  that  day,  and  until  the  return, 

shew  a  strong         ,        ,    «      i  ^  .     .       ,  .  n    i       <n*  •!• 

case  offraud  and  the  defendant  was  and  yet  is  m  the  service  of  the  Sicilian 
the  "sheriff  takes  Minister  at  the  British  Court  as  a  domestic  servant. 

on  himself  to 

state  facts  which  _»      ,  -  .11  ««« 1 

constituteagood  Busby  movcd  to  set  aside  the  return  on  strong  affida- 
ofUw/throniy  ^'^^^f  shcwiug  fraud  and  collusion  between  the  sheriff's 
reniedy  is  by      officer  and  the  defendant ;  that  the  defendant  was  in  trade ; 

action  for  a  ' 

false  return.  that  he  had  said  he  was  endeavouring  to  get  attached  to 
the  embassy ;  and  that  he  had  been  taken  and  collusively 
discharged  by  the  officer. 

Bayley,  B.— We  cannot  interfere  upon  motion.    Your 

(a)  2T.R.757. 
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dnly  course  is,  by  bringing  an  action  against  the  sheriflp  for  ExcIl  of  PUatt 
a  false  return.    We  cannot  investigate  the  truth  of  the 
return  on  affidavits. 

Rule  refused. 


HoRTON  V.  The  Inhabitants  of  Stamford. 

X  HIS  was  an  action  for  a  felonious  injury  to  property  by  Where  a  plain- 
rioters,  under  the  7  4*  8  Geo.  4,  c.  31.  The  writ  had  been  hfd?rJ^dJd' 
sued  out  afirainst  the  defendants  by  the  name  of  "  the  Inha-  f««in»t  the  in- 

^  ^  ,  habitants  of  the 

bitants  of  the  Hundred  of  Stamford,**  Stamford  is  not  a  hundred  instead 
hundred^  but  is  a  borough  lying  partly  in  the  county  of^.,^n^an«:- 
of  Lincoln,  and  partly  in  the  county  of  Northampton.  b°riotew*i^to 
The  time  for  brinfiring  a  new  action  had  expired.  the  7  &  8  Geo, 

®      •  ^  4.  c  31,  the 

Court  amended 

KeUy  obtained  a  rule  to  amend  the  writ  and  subsequent  ^^3^^*"^^^^ 
proceedings  by  substituting  the  word  *'  borough  **  instead  cecdings,  by 

Cii\       J     J"  striking  out  the 

of  "  hundred.  word«hundred' , 

and  substituting 
the  word  "  bo- 

Hildyard  shewed  cause. — The  Court  has  no  power  or  rough,"  the  time 

,  for  bringing  a 

jurisdiction  to  make  such  an  alteration.  It  is  clear  that  fresh  action  hav- 
they  could  not  have  done  so  at  common  law.  Until  the  "*  ^^^^^  ' 
Uniformity  of  Process  Act,  the  proceedings  in  such  cases 
must  have  been  by  original  writ,  and  the  Courts  where 
such  writs  were  returnable  could  not  have  amended  them. 
[Bayley,  B.— In  such  case^  the  Court  would  have  amend- 
ed the  capias;  and  the  Master  of  the  Rolls  would,  on 
application  to  him,  have  granted  an  original,  corre- 
sponding with,  and  which  would  have  supported,  such 
amended  capias.  In  Carr  v.  Shaw  (a),  the  Court  amend- 
ed the  special  capias  in  the  Christian  name  of  one  of 
the  parties,  though  there  was  nothing  to  amend  by.  That 
was  an  amendment  at  common  law.     In  the  present  case, 

(a)  7  T.  R.  299. 
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EMck,  tf  PUat,  there  is  no  such  hundred  as  the  one  menticmed  in  the 

1833 

'     writ.]     The  present  case  bears  no  analogy  to  that  of  a 

HoRTON  mistake  in  the  Christian  name  of  a  man.  There  the  mis- 
The Inhabitants  nomcr  can  be  pleaded  in  abatement;  here^  the  mis- 
o  TAMFORD.  Jegcnption  is  a  matter  of  substance.  There  is  no  hun- 
dred of  Stamford  in  rerum  naturd;  and,  as  the  provisions 
of  the  7^8  Geo.  4^  c.  31,  are  inapplicable  to  the  case  of  a 
borough  like  that  of  Stamford,  which  lies  in  two  counties, 
the  plaintiff  must  have  been  nonsuited.  [Bayley^  B. — 
It  is  to  prevent  a  nonsuit  on  a  ground  which  is  not  con- 
nected with  the  justice  of  the  case  that  this  amendment  is 
prayed  for.  The  plaintiff  wishes  to  try  the  question, 
whether  the  inhabitants  of  a  place  so  situated  are  not 
liable?] 

Kelly i  in  support  of  the  rule,  referred  to  Baker  y. 
Neave  (a),  where  an  action  had  been  brought  by  two  as- 
signees of  a  bankrupt,  and  the  proceedings  were  amended 
by  adding  a  third.  He  referred  also  to  similar  amend- 
ments in  cases  of  actions  against  joint  stock  companies. 
He  was  then  stopped  by  the  Court. 

Bayley,  B. — It  seems  to  me  that  the  amendment  ought 
to  be  made  as  prayed.  This  is  an  action  brought  in  sub- 
stance agauist  the  inhabitants  of  Stamford.  The  plaintiff 
says  that  he  has  been  injured,  and  that  they  are  liable  to 
him  for  the  damage.  The  act  of  Parliament,  7^8  Geo. 
4f,  c.  31,  gives  him,  as  he  supposes,  a  remedy.  He  has 
attempted  to  sue  the  proper  persons,  so  as  to  raise  the 
question,  whether  he  has  a  remedy  under  the  act  of  Par- 
liament ?  He  has,  however,  mistaken  the  name  of  the  dis- 
trict or  place.  It  appears  to  me  that  we  should  be  doing 
injustice^  if  we  were  to  allow  him  to  be  concluded  by  such 
a  mistake.    If  the  record  were  to  go  uncorrected  to  trial, 

(a)  AhU,^.112, 
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justice  would  be  defeated,  merely  because  the  advisers  of  B*eK  cf  j^kat, 
the  plaintiff  have  been  guilty  of  a  slip.    There  are  in-  ^ 

stances,  even  in  cases  of  penal  actions,  where  the  Courts       horton 
have  allowed  amendments,  and  have  given  as  their  rea-  Tbeinhabitaiiti 
son  for  such  amendments,  that  the  parties  would  be  too   of  Stamporo. 
late  if  the  amendments  were  not  allowed.   Plaintiffs'  names 
have  been  added  and  changed  repeatedly ;  and  since  the 
late  Bankrupt  Act,  we  have  had  several  recent  instances 
where  the  names  of  the  official  assignees  of  bankrupts  have 
been  added  to  prevent  a  failure  of  justice.   I  think  that  the 
rule  should  be  made  absolute  upon  payment  of  costs,  and 
the  defendants  having  a  fortnight's  time  to  plead. 

Vauohan,  B. — The  7  &  8  Geo.  4,  c.  31j  though  penal  in 
some  respects,  is  highly  remedial  in  others.  I  am  of 
opinion,  that  the  amendment  should  be  allowed  to  let  in  the 
justice  of  the  case. 

The  rest  of  the  Court  concurred,  and  the  rule  was 
made — 

Absolute  on  payment  of  costs,  the  defendants 
having  a  fortnight's  time  to  plead. 


PrITCHET  ».  BOEVEY. 

X  RESPASS  and  false  imprisonment  for  an  illegal  arrest  ^.,  luMng  been 
by  a  sheriff's  officer  upon  mesne  process  against  the  pre-  |!i*J^j^^^" 
sent  plaintiff.    The  declaration  alleged,  by  way  of  special  prooeu,appUed 

^  o      »     i/        i/  r  to  the  Court  to 

be  ditcbarged. 
The  rule  was 
referred  to  a  Judge  at  chambers,  who  ordered  hhn  to  be  diacfaarged,  and  would  have  given  him 
the  costi  of  the  rule  if  he  would  have  undertaken  to  bring  no  action;  but,  as  he  refused  to  give 
such  undertakings  nothing  was  ordered  as  to  costs. 

In  an  action  of  trespass  and  false  imprisonment  brought  by  J,  for  the  arrest,  it  was  held,  JInt, 
Uiat  he  was  entitled  to  recover  those  costs  as  special  damage  if  properly  laid  in  his  declaration;  and^ 
seeomdljf,  that,  as  the  declaration  only  alleged  that  he  had  been  forced  and  obliged  to  pay  and  had 
paid  C,  he  could  not  recover  the  whole  of  the  bill  of  costs  of  his  attorney  which  he  had  not  paid, 
though  he  was  liable  to  pay  them ;  but  that  he  might  recover  so  much  of  the  bill  of  costs  as  con* 
sbtod  of  money  actually  paid  by  the  attorney,  as  that  might  be  considered  as  money  paid  by  him 
through  bis  agent 

StmbUt  that  under  an  averment  that  he  had  been  forced  and  obliged  to,  and  had  become  liable, 
ftc,  he  might  have  recovered  damages  for  such  liability. 
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Exch,  of  PUas,  damage,  that  the  plaintiflT  bad  been  forced ,  and  obliged  to 
pay,  and  had  paid,  large  sums  of  money  in  applying  for  and 
obtaining  a  discharge  from  the  imprisonment.  At  the 
trial  at  the  last  Spring  Assizes  for  the  county  of  GloMces- 
ier,  it  appeared  that  the  plaintiff,  having  been  illegally  ar- 
rested, had  applied  to  the  Court  for  his  discharge.  The 
rule  was  enlarged  to  be  heard  before  a  Judge  at  chambers; 
and  the  Judge,  upon  the  hearing  before  him,  ordered  the 
plaintiff  to  be  discharged  from  custody.  The  rule  of 
Court  called  on  the  party,  at  whose  suit  he  had  been  ar- 
rested, to  shew  cause  why  she  should  not  pay  the  now  plain- 
tiff the  costs  of,  and  occasioned  by  the  arrest,  and  his  appli- 
cation to  be  discharged.  The  question  of  costs  was  dis- 
cussed before  the  Judge  at  chambers;  and  he  proposed  to 
make  an  order  for  them,  if  the  plaintiff  would  undertake 
not  to  bring  any  action  for  the  arrest  This  was  not  acceded 
to,  and  the  order  for  the  plaintiff's  discharge  was  made 
without  any  mention  of  the  costs.  It  was  contended  at 
the  trials  that  these  costs  should  be  added  to  the  damages 
for  the  trespass.  Two  questions  were  reserved-^rW, 
whether  such  costs  were  recoverable  at  all?  and,  secondty, 
whether,  without  proof  of  the  money  having  been  paid  by 
the  plaintiff  to  his  attorney,  they  could  be  recovered  under 
the  averment  in  the  declaration,  that  **  the  plaintiff  bad 
been  forced  and  obliged  to  pay,  lay  out,  and  expend,  and 
had  necessarily  paid,  laid  out,  and  expended  divers  large 
sums  of  money  in  and  about  &c.,  and  in  and  about  apply- 
ing for  a  legal  discharge  and  release  from  the  said  impri- 
sonment?" The  plaintiff  had  a  verdict,  with  Is,  damages 
on  the  first  count  for  the  trespass,  and  25L  damages  on 
the  second  count  for  the  false  imprisonment,  with  leave  to 
move  to  add  to  the  verdict  1021.  Is.,  the  amount  of  the  costs 
incurred  by  the  plaintiff  on  the  arrest,  and  his  application 
to  be  discharged. 

Tal/ourd,  Serjf.,  having  obtained  a  rule  accordingly, 
cause  was  now  shewn  by 
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Ludlow.  Sent.,  and  R.  V.  Bichards.  Etch,  of  pietu, 

1833. 

Talfourd,  Serjt,  and  Curwood,  were  heard  in  support      Pritcbet 
of  the  rule.  Boetet. 

Bayley,  B. — The  facts  of  this  case  are^  that  a  bailiff 
got  into  the  house  of  the  plaintiff  wrongfully,  as  the  house 
was  wholly  closed,  and  arrested  him.  This  action  is 
brought  for  that  arrest.  The  plaintiff  applied  to  the 
Court  for  his  discharge  out  of  custody,  and  that  the  now 
defendant  should  pay  the  costs  of  that  application.  This 
rule  was  referred  to  Mr.  J.  Gaselee  at  chambers,  who 
made  an  order  that  the  plaintiff  should  be  discharged  be- 
cause the  arrest  was  illegal;  and  stated,  that,  if  the  plain- 
tiff would  undertake  not  to  bring  an  action,  he  would 
grant  him  the  costs  of  the  rule.  The  plaintiff  refused  to 
give  the  undertaking,  and  therefore  the  Judge  made  no 
order  for  the  costs.  Upon  these  facts  two  questions  arise. 
First,  is  the  defendant  liable  to  pay  the  costs  ?  Secondly, 
is  the  plaintiff  entitled  on  this  declaration  to  add  them  to  the 
damages  recovered  in  this  action?  The  case  of  Loion 
V.  Devereux  (a)  is  relied  on  as  an  authority,  that,  though 
the  plaintiff  necessarily  incurred  costs,  he  is  precluded  from 
recovering  them  here.  But  that  case  is  distinguishable 
from  the  present:  that  was  a  motion  to  set  aside  a  judgment 
and  execution  for  irregularity,  and  the  Court  made  the 
rule  absolute,  but  without  costs.  That  was  an  express 
adjudication  that  it  should  be  without  costs.  In  this  case 
the  learned  Judge  came  to  no  such  conclusion;  he  does 
not  say  that  the  plaintiff  shall  be  released  without  costs, 
but  makes  no  adjudication  as  to  costs,  and  therefore  the 
jury  had  a  right  at  the  trial  to  take  these  costs  into  their 
consideration. 

As  to  the  second  point,  though  upon  a  declaration  pro- 
perly framed,  the  plaintiff  would  have  been  entitled  to  re- 
cover these  costs,  yet  there  is  this  objection  in  the  present 

(a)  B.  &  Ad.  343. 
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^^.^^^  case;— this  declaration  does  not  allege  that  the  plaintiff 
-     became  liable  to  pay  these  costs^  but  that  he  was  forced  to 
Peitchet      pay  a  large  sum  of  money.     The  evidence  is,  that  an  attor. 
BoEVEr.       ney  was  employed ;  but  is  he  paid?— No.    The  plaintiff, 
then,  cannot  say  that  he  was  forced  to  pay,  for  it  is  only  a 
debt  which  he  may  be  hereafter  forced  to  pay,  but  liable 
to  contingencies,  as  if  he  be  discharged  by  the  bankrupt 
law;  therefore,  it  is  unreasonable  that  the  plaintiff  should 
recover  what  he  may  perhaps  never  pay.    The  bill  of 
costs  in  question,  of  102/.,  included  money  advanced  for 
the  plaintiff  by  the  attorney,  and  charges  for  work,  and 
labour,  and  fees.    A  person  may  say  that  he  has  been 
forced  to  pay  that  which  a  man,  who  ia  bis  agent,  has 
been  forced  to  pay  for  him;  therefore,  in  respect  of  the 
money  advanced  for  him,  he  is  in  the  same  situation  as  if 
he  borrowed  it  to  pay  over.    The  agent  has  advanced  it 
for  his  use;  and  therefore,  the  part  of  the  102/.,  which  was 
money  paid  by  the  attorney  to  obtain  the  discharge,  is 
money  the  plaintiff  has  been  forced  to  pay,  and  be  is  en- 
titled to  recover  so  much.    The  bill  must  be  sent  to  the 
Master  to  ascertain  how  much  money  has  been  so  paid,  that 
it  may  be  added  to  the  damages;  the  rest  must  not  be 
added. 

Vaughan,  B. — The  Judge  at  chambers  had  jurisdiction 
not  only  over  the  costs  of  the  rule,  but  of  the  costs  in  the 
cause,  and  he  has  made  no  adjudication  on  them.  As  to 
the  allegation  that  the  plaintiff  has  been  forced  to  pay,  it  is 
a  material  allegation,  and  proof  of  actual  payment  is  ne- 
cessary to  support  such  an  allegation. 

BoLLAND,  B.,  concurred. 

Rule  absolute  for  adding  to  the  damages 
recovered  so  much  of  the  bill  of  costs  as 
was  paid  out  of  pocket  by  the  attorney,  and 
discharged  as  to  the  rest. 
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£rdb.  of  PUmt, 
1833. 


Brooks  v.  Blansuard. 

C/ASE  for  a  libel. — The  first  count  stated,  that  the  plain-  j.  was  engaged 

tiflP,  long  before  and  at  the  time  of  the  composing  and  pub-  {he  w^Iki^of  a 

lishinff  of  the  defamatory  libel  by  the  defendant  thereafter  '^'»*y  com- 

mentioned,  to  wit,  at  &c.,  used,  exercised,  and  earned  on,  tequentiy,  at  a 

for  profit,  the  profession  and  business  of  a  civil  engineer,  ^tbepro^e^ 

and  as  such  had  been  appointed  to  superintend  a  certain  J^^j'^^Jf^S**" 

railway,  called  the  Clarence  Railway ^  for  and  on  the  be-  continoed,  bot  a 

half  of  the  company  of  proprietors  of  the  said  railway,  and  was  reinstated. 

as  such  had  superintended  the  said  railway  with  great  ^^^^^oc^^ 

skill,  diligence,  and  integrity,  during  the  whole  time  that  ^^^  *»  ^^ 

sitoatioii  Oi  eo* 

the  plaintiff  had  such  superintendence;  and  before  and  at  gineertothe 
the  time  of  the  composing  and  publishing  of  the  said  false,  fortheimpr^ 
scandalous,  malicious,  and  defamatory  libel  thereinafter  ^^^^^^^ 
mentioned,  there  had  been  and  still  were  certain  commis*  became  a  candi- 
sioners,  called  the  Commissioners  for  the  improvement  of  to  d,  introduc- 
the  river  Wear  and  the  port  and  haven  of  Sunderland,  '^f.^^^*?"" 
&c.;  and  that  the  said  commissioners,  before  &c.,  the  com-  having  written 
posing  and  publishing  of  the  said  false  &c.,  libel,  by  public  him  that  an« 
advertisements  and  otherwise,  called  for  and  required  a  had*iu€ceSted 

in  obtaining  the 
appointment, 
B.  wrote  an  answer  to  C,  reflecting  on  the  conduct  of  A.  whilst  in  the  situation  of  engineer  to 
the  railway  company.  There  wai  a  subsequent  election,  at  which  ^.  was  unsuccessful  in  con- 
sequence of  this  letter  having  been  shewn.  It  appeared  that  B,  and  C,  were  both  shareholders  in 
the  railway  company,  and  that  B.  managed  C.'s  afikirs  in  the  railway.  B.  had  not  been  ap- 
plied to  for  hu  opinion,  and  the  letter,  containing  the  libel,  was  written  after  the  termina- 
tion of  one  election,  and  before  the  other  was  in  contemplation : — Held,  in  an  action  by  ji»  against 
B,  for  the  libel,  that  the  letter  was  not  a  privileged  communication. 

In  an  action  for  libel,  the  libel  as  set  out  on  the  record  imputed  to  the  plaintiff  *'  mismanage- 
ment, or  ignorance."  The  eridence  was,  that  the  expression  in  the  Ubel  (which  had  been  de- 
stroyed) was  "  ignorance,  or  inattention :" — Heldf  a  fatal  variance. 

Where  no  matter  in  print  or  writing  is  produced  in  eridence,  a  Judge  at  Ni$i  Priui  has  no 
power,  under  9  Oeo,  4,  c.  15  (a),  to  amend  the  record  from  the  oral  testimony  of  witnesses  called 
to  speak  to  the  contents  of  a  written  document  which  has  been  destroyed,  and  which  contents,  on 
iheir  evidence,  appear  to  be  materially  different  from  the  statement  of  the  document  upon  the 
record. 

Qmot;  if  a  copy  had  been  produced  in  such  case,  aa  wcondary  eridence,  whether  the  Judge 
could  have  amended  from  such  copy? 


(a)  See  now  3^4  Will.  4,  c.  42, 8. 23. 
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Exch,  of  PUat,  person,  for  great  gain  and  profit,  to  act  as  civil  engineer  to 
the  said  commissioners  in  their  said  improvement  of  the 
river  Wear^  &c.;  that  the  plaintiff,  before  and  at  the  time 
of  the  composing  and  publishing  the  said  false  &c  libel 
thereinafter  mentioned,  was,  and  still  is,  a  fit,  proper,  and 
competent  person  to  perform  the  duties  of  civil  engineer 
to  the  said  commissioners  for  the  purposes  aforesaid;  that 
before  and  at  the  time  of  the  composing  and  publishing 
the  false  &c.  libel  thereinafter  mentioned,  the  plaintiff  ap- 
pUed  to  the  said  commissioners  to  be  elected  and  appointed 
to  the  said  office  of  civil  engineer,  and  thereupon  the  plain- 
tiff received  several  promises  from  several  of  the  said  com- 
missioners, and  particularly  from  one  Walter  Featherstone- 
hatigh,  one  of  the  said  commissioners,  of  support  and  as- 
sistance for  and  towards  the  election  and  appointment  of 
the  plaintiff  to  the  said  office  of  civil  engineer;  yet  the 
defendant,  well  knowing  the  premises,  but  contriving,  &c. 
to  injure  the  plaintiff  in  his  credit  and  reputation,  and  also 
in  his  said  profession  and  business  of  civil  engineer  as  afore- 
said, and  to  cause  it  to  be  suspected  and  believed  by  the 
said  commissioners  that  the  plaintiff  had  conducted  him- 
self dishonestly,  injudiciously,  ignorantly,  unskilfully,  and 
improperly,  as  a  civil  engineer,  in  his  (the  plaintiff's)  super- 
intendence as  such  of  the  Clarence  Railway  aforesaid,  and 
to  cause  it  to  be  suspected  and  believed  by  the  said  com- 
missioners  that  the  plaintiff  was  incompetent  and  unfit  to 
perform  the  duties  of  civil  engineer  to  the  said  commission- 
ers for  the  improvement  of  the  said  river  Wear  and  port 
and  haven  of  Sunderland  aforesaid,  and  that  the  plaintiff 
was  not  a  proper  person  to  be  elected  and  appointed  such 
civil  engineer  as  aforesaid,  and  to  cause  and  induce  the 
said  commissioners  to  refuse  to  elect  and  appoint  the  plain- 
tiff such  civil  engineer  as  aforesaid,  and  to  vex,  harass, 
oppress,  impoverish,  and  wholly  ruin  the  plaintiff,  hereto- 
fore, to  wit,  on  &c.,  at  &c.,  wrongfully,  maliciously,  and 
injuriously  composed,  wrote,  and  published^  and  caused 
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to  be  composed,  written,  and  published,  a  certain  false,  Eteh,  of  PUas, 
scandalous,  malicious,  and  defamatory  libel,  of  and  con-  '  ^ 

cerning  the  plaintiflT,  in  the  way  of  and  in  respect  to  his  Brooks 
said  profession  and  business  of  civil  engineer,  and  in  respect  blansharo. 
to  his  said  superintendence  as  civil  engineer  of  the  said 
Clarence  Railway,  \n  the  form  of  and  as  a  letter  addressed 
to  Mr.  Philip  Laing,  which  said  Mr.  Philip  Laing  then 
was  and  is  one  of  the  said  commissioners,  in  which  said 
letter  was  and  is  contained,  amongst  other  things,  the  false, 
scandalous,  defamatory,  and  libellous  matter  following;  that 
is  to  say,  Mr.  Brooks,  (meaning  the  plaintiff),  whilst  he 
had  the  superintendence  of  the  Clarence  Railway,  (meaning 
the  superintendence  of  the  said  railway  called  the  Clarence 
Railway,  as  civil  engineer  as  aforesaid),  has,  by  his  mix- 
management  or  ignorance,  cost  that  company  (meaning  the 
said  company  of  proprietors  of  the  said  Clarence  Railway) 
a  considerable  sum  of  money. 

The  third  count  stated  the  libel  thus :  *^  Mr.  Brookis 
blunders  have  cost  the  Clarence  Railway  several  thousand 
pounds,"  (meaning  that  the  ignorance  and  mismanagement 
of  the  plaintiff  had  cost  the  said  company  of  proprietors 
several  thousand  pounds). 

The  fifth  count  was,  **  Mr.  Brooks,  by  his  mismanage- 
ment  or  ignorance,  cost  the  Clarence  Railway  several  thou- 
sand pounds."  The  breach  alleged,  as  special  damage, 
that  one  Walter  Featherstonehaugh  did  not  support  and 
assist  the  plaintiffin  his  endeavours  to  become  elected  and 
appointed  civil  engineer  to  the  said  commissioners ;  but 
opposed,  and  used  his  best  endeavours  to  oppose,  his 
election;  and  that  the  commissioners  refused  to  elect  him. 
The  defendant  pleaded  the  general  issue.  The  case  was 
tried  before  Gumey,  B.,  at  the  last  Spring  Assizes  for  the 
county  of  Durham.  The  letter  containing  the  libel  had 
been  destroyed  by  Mr.  Laing,  who  was  called  to  give 
parol  evidence  of  its  contents.  He  said  the  letter  from 
the  defendant  stated,  "  That  Brooks  had  got  employed  by 

VOL.  I.  F  F  F 


Digitized  by 


Google 


782  CASES  IN  THE  EXCHEQUER, 

^^\SLf^^*  the  Clarence  Railway/,  and  from  ignorance  or  inaUenium 
v^....^^^^/  had  cost  the  company  some  thousands,  or  a  large  sum  of 
Brooks  money.  He  beheved  he  had  been  brought  up  a  drawing 
Bl  ANs'ii  ARD.  master,  but  did  not  seem  to  know  much  of  eDgineertng.**  Mr. 
Feather stonehaugh,  another  witness,  proved  that  the  words 
of  the  libel  were, ''  He  had  been  employed  by  the  Gareuee 
Railway  Company;  that  from  inability  and  want  qfsiiUhe 
had  done  that  on  the  railway,  at  the  cost  of  several  thou- 
sand pounds,  which  it  took  more  afterwards  to  undo.'*  It 
appeared,  that  the  plaintiff  had  been  engaged  to  superin- 
tend the  works  of  the  Clarence  Railway  Company.  At  a 
general  meeting  of  the  proprietors,  however,  the  en* 
gagement  of  the  plaintiff  was  not  continued,  and  the 
former  inspector  was  reinstated.  Subsequently  a  va- 
cancy occured  in  the  situation  of  engineer  to  the  Wear 
commissioners,  and  the  plaintiff  became  a  candidate.  On 
the  11th  February i  the  defendant  wrote  a  letter  to  Mr. 
Laing,  introducing  one  Bit^h  as  a  candidate,  and,  upon  the 
16th  Marchf  the  defendant  received  a  letter  from  Laing ^ 
that  a  Mr.  Leslie  was  appohited.  On  the  16th  Marck^ 
the  defendant  wrote  an  answer  to  Mr.  Laingf  containing 
the  libel.  Leslie  subsequently  resigned^  and  there  were 
then  fresh  advertisements  for  an  engineer.  On  the  24th 
April,  there  was  another  election,  at  which  the  plain- 
tiff was  rejected,  Laing  having  shewn  the  defendant's 
letter.  It  appeared,  also,  that  the  defendant  and  La^ 
were  both  shareholders  in  the  Clarence  Railway,  and  that 
the  defendant,  who  was  a  ship-owner,  resided  in  London, 
and  managed  Laing's  affairs  in  the  railway.  The  letter 
in  question  was  on  the  subject  of  the  mismanagement  of  the 
railway ;  and  the  defendant,  at  the  time  he  wrote  the  let- 
ter, was  ignorant  that  Laing  was.  a  Wear  commissioner. 
It  was  objected,  for  the  defendant,  that  this  was  a  privi- 
leged communication,  on  the  following  grounds: — iFSn#» 
that  the  defendant  and  Laing  were  shareholders  in  the 
Clarence  Railway,  and  that  the  letter  was  written  bond 
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fide  on  the  subject  of  the  management  of  the  railway ;  and,  ^^KsL/^^^* 
secondly f  that  it  was  written  respecting  the  character  of     v^..^^^!^/ 
a  former  servant;  and  that  in  either  of  these  cases  express       Brooks 
malice  must  be  proved,  which  had  not  been  done.     It  was    blansuard. 
further  objected,  that  the  libel  as  proved  varied  materially 
from  the  statement  of  it  in  the  declaration.    The  learned 
Judge  allowed  the  cause  to  proceed,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit;  and  reserving  for  the 
opinion  of  the.  Court  the  question,  whether  the  variance, 
if  any,  could  be  amended  under  the  9  Geo.  4;  and,  in 
case  the  Court  should  be  of  opinion  that  the  Judge  had 
the  power  at  Nisi  Prius  of  directing  such  amendment,  it 
was  to  be  considered  as  made.     The  jury  found  a  verdict 
for  the  plaintiff,  with  Is.  damages;  at  the  same  time  ex- 
pressing their  opinion,  that  the  defendant  had  acted  with- 
out any  malicious  motive. 

Alexander,  in  Easier  Term  last,  moved  accordingly. — 
First,  this  was  a  privileged  communication,  and,  without 
proof  of  express  malice,  the  defendant  was  not  liable  to 
the  action*  But,  so  far  from  any  malice  being  proved, 
the  jury  have  expressly  negatived  its  existence^  The 
defendant  and  Laing  were  both  shareholders  in  the  Cla-* 
rence  Railway;  the, defendant  managed  Laing' s  interests 
in  the  concern,  atid  the  letter  in  question  was  upon  the 
subject.  It  was,  therefore,  confidential.  [Lord  Lynd^ 
burst. — ^The  defendant  was  not  applied  to  for  any  opinion, 
and  the  election  was  over.  A  communication  is  not  pri- 
vileged merely  because  it  is  confidential.  Bayley,  B. — 
The  letter  was  written  after  one  election  was  over  and 
before  the  other  was  in  contemplation].  In  Macdougal 
V.  Claridge  (a),  it  was  held,  that  a  letter  written  confi- 
dentially to  persons  who  employed  A.  as  their  solicitor, 

(a)  I  Camp.  267. 
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I'Uch.  ff  Pitnt,  containing  charges  injorious  to  his  prores:»tooa]  diander 
'^  in  the  management  of  certain  concerns  whidi  ibej  hid 
Brook*  entrusted  to  him,  and  in  which  the  writer  of  the  letter 
BLANbii^RD.  was  likewise  interested,  could  not  be  considered  m  Ebd. 
So,  in  Cleaver  ▼.  Sarraude^  there  cited  bj  Lord  EUeako- 
roughs  it  appeared  that  the  letter  had  been  written  con- 
fidentially to  the  Bishop  of  Durham^  who  emplojed  the 
plaintiff  as  steward  of  his  estates,  to  inform  him  of  cer- 
tain supposed  mal-practices  in  the  plaintiff*.  The  Jodge 
at  Mil  Priui  held  that  the  action  was  not  maintainable, 
the  defendant  having  acted  himd  fide^  and  tb^nenpon  di- 
rected a  nonsuit ;  nor  was  that  ruling  afierwards  ques- 
tioned. In  Dunman  v.  Bigg  (a)  a  similar  doctrine  seems  to 
have  been  recognized.  There  the  plaintiff*  wished  to  open 
an  account  with  the  defendant  who  was  a  brewer,  and  one 
Leigh  became  his  surety  for  future  supplies  of  beer,  the 
derendant  promising  to  inform  Leigh  of  any  default  made 
by  the  plaintiff*  in  his  payments.  Afker  considerable  deal- 
ings, the  defendant  went  to  Leigh  and  spoke  in  very  op- 
probrious terms  of  the  plaintiff*,  saying  that  he  wished  to 
cheat  him ;  that  he  had  sent  beer  back  as  unmerchantable 
which  he  himself  had  adulterated;  that  he  was  a  rogue 
and  a  rascal.  At  this  time  there  was  money  due  from  the 
plaintiff*  to  the  defendant  in  respect  of  his  supplies  on 
Leiglii  guarantie.  Lord  EUenboraugh  inclined  to  think 
that  the  communication  was  privileged.  His  Lordship  adds, 
'*  Had  the  defendant  gone  to  any  other  man  and  uttered 
these  words  of  the  plaintiff*,  they  certainly  would  have 
been  actionable.  But  Leigh,  to  whom  they  were  ad- 
dressed, was  guarantie  for  the  plaintiff*;  and  the  defendant 
had  promised  to  acquaint  him  when  the  arrears  were  due. 
He,  therefore,  had  a  right  to  state  to  Z^^A  what  he  really 
thought  of  the  plaintifTs  conduct  in  their  mutual  dealings; 

(a)  1  Camp.  269,  n. 
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and  evea  if  the  representations  which  he  made  were  in-  ^ch,  of  pum, 
temperate  and  unfounded,  still,  if  he  really  believed  them  v..,.^^^.!-^ 
at  the  time  to  be  true,  he  cannot  be  said  to  have  acted  Beooks 
maliciously,  and  with  an  intent  to  defame  the  plaintiff.*'  blansiiaro. 
These  three  cases  shew  that  a  participation  of  interest  in 
the  subject-matter  of  the  communication  will  protect  what 
otherwise  might  be  clearly  libellous ;  and  the  second  case 
cited  also  negatives  the  supposed  importance  of  the  cir- 
cumstance that  the  defendant  volunteered  his  opinion 
without  its  being  previously  requested.  But  there  is  an- 
other ground  on  which  this  first  objection  may  be  sup- 
ported. The  letter  regarded  the  character  of  a  former 
servant,  and  was,  therefore,  privileged.  Edmonson  v. 
Stevenson  (a),  Rogers  v.  Clifton  (b),  Weatherstone  v.  Haw* 
kins  (c),  Bromage  v.  Prosser^d)^  Child  v.  Affleck  (e),  Ward 
V.  Smith  (/),  and  many  other  authorities,  establish  this 
proposition — that  the  gist  of  an  action  for  defamation,  in 
giving  the  character  of  a  servant,  must  be  malice ;  and 
that  such  malice  is  not  implied  from  the  occasion  of  making 
the  communication,  but  must  be  directly  proved.  But 
here  the  jury  have  negatived  any  malice.  It  may  also  be 
remarked,  that,  in  Rogers  v.  Clifton^  Rooke^  J.,  was  of 
opinion,  that  it  was  immaterial  whether  the  master  were 
asked  for  the  character  of  the  servant  or  not,  provided  he 
spoke  honestly ;  and  the  same  doctrine  was  also  laid  down 
by  Bayley,  J.,  in  Paitison  v.  Jones  {g).  [Baylef/i  B-— 
There  it  was  left  to  the  jury  to  say  whether  the  defendant 
bad  acted  bond  fide  in  the  discharge  of  a  duty,  or  malici- 
ously; and  they  found  it  was  done  maliciously,  which  the 
Court  thought  entitled  the  plaintiff  to  a  verdict.  Lord  Lynd- 
hurst,  C.  B. — The  action  was  brought  on  a  second  letter,  in 
consequence  of  a  general  communication  requesting  inform 

(a)  BolL  Ni.  Pri.  8.  (e)  9  B.  &  C.  403. 

(6)  3  B.  &  P.  687.  (f)4C.&V.  .'305. 

ic)  IT.R  no.  (^)  8  B.  &  C.  584. 
id)  4  B.  &  C.  247. 
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^^\^^"'  ination  respecting  the   servant's  character.]    In  Child  v. 

""*— ^y'— ^     Affleck(a),  the  defendant  added  disparaging  matters,  which 

Brooks        ^^^^  place  after  the  plaintiff  had  left  her  service,  afidalsoYO- 

Blamshard.    lunteered  similar  statements  to  the  persons  by  whom  the 

plaintiff  had  been  recommended  toher,  yet,  in  the  absence  of 

any  proof  of  their  falsehood,  the  Court  held  them  privileged. 

As  to  the  second  objection,  it  is  clear  that  there  is  a 

material  variance,  if  the  words  alleged  and  those  proved 

convey  different  ideas.     This  rule  is  distinctly  laid  down, 

and  the  authorities  collected,  in  2  Phillips  on  Evidence, 

239.    The  first,  third,  and  fifth  counts  of  the  dedaratbn, 

which  are  the  only  counts  that  can  be  suggested  to  have 

been  proved,  aver  that  the  defendant  charged  the  plaintiff 

with  '*  mismanagement,"  or  "  ignorance.**    The  evidence 

establishes  a  charge  of  ''  ignorance,"  or  ''  inattention.*' 

Now,  it  is  impossible  to  deny  the  very  different  meanings 

of  "  mismanagement"  and  ''  inattention.**    They  differ  as 

much  as  **  omission"  and  '^  commission." 

Lord  Lyndhurst,  C.  B. — ^There  is  nothing  to  lead  us  to 
the  conclusion  that  this  was  a  privileged  communication ; 
but,  upon  the  ground  of  variance,  we  think  that  there 
should  be  a  rule  nisi. 

Cresswell  shewed  cause. — The  first  question  is,  whether 
there  was  a  variance  ?  the  second,  whether,  if  there  were, 
the  Judge  had  not  power  to  amend  the  record  under  the 
provbions  of  the  9  Geo.  4,  c.  15  ? 

First,  there  was  no  variance.  The  allegation  was,  by 
his  mismanagement  or  ignorance ;  the  evidence  was,  by 
his  ignorance  or  inattention.  Now  mismanagement,  as 
used  here,  is  equivalent  to  inattention.  Mismanagement 
may  proceed  from  either  of  two  causes — ignorance  or  care- 
lessness.   Here  it  cannot  mean  ignorance ;  that  is  excluded 

(<i)  B.  &  C.  403. 
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by  the  latter  part  of  the  sentence.  It  can  then  only  Exch.o/Pkas» 
mean  carelessness,  that  is,  inattention.  In  a  popular 
sense  it  is  clear  that  there  can  be  no  such  thing  as  inten- 
tional mismanagement,  which  would  be  called  malicious* 
Mismanagement  is  clearly  not  a  misfeazance,  but  a  nonfea- 
zance.  [Bayley^  B. — I  do  not  see  that  mismanagement 
may  not  include  malice  and  misfeasance.]  In  a  popular 
sense  it  means  either  that  the  party  neglected  or  did  not 
know  how  to  do  it  better;  that  is,  that  he  was  ignorant 
or  tnattenttVa^vUere,  ignorance  cannot  be  meant  by  the 
word  ''  misiiUdnd|^&ent,*'  because  ignorance  is  specifically 
tioned  in  the  same  sentence,  and  dierefore  mismanagement, 
as  used  here,  must  mean  inattention.  The  case  of  the 
Queen  v.  Drake  {a)  shews,  that  it  is  not  necessary  to 
state  the  exact  words,  if  the  expressions  used  are  sy- 
nonymous; and  it  ought  to  have  been  left  to  the  jury  to 
say,  whether,  taking  the  whole  letter  together,  the  word 
was  not  used  in  the  sense  which  would  have  agreed  with 
the  declaration  ;  and  the  case  ought,  at  all  events,  to  go 
down  again,  that  a  jury  may  find  in  what  sense  the  word 
was  used.  [Baffley^  B. — That  they  may  inform  the 
Court  on  the  construction  of  a  libel  and  a  question  of 
variance?] 

Secondly 9  the  learned  Judge  had  authority  to  amend  at 
NUiPrius.  The  difficulty  suggested  at  the  trial  was,  that 
the  letter  containing  the  libel  was  not  produced  at  the  trial^ 
but  secondary  evidence  only  given  of  its  contents.  Now  the 
words  of  the  statute  are,  ''  Where  any  variance  shall  ap* 
pear  between  any  matter  in  writing  or  in  print  produced 
in  evidence,  and  the  writing  or  setting  forth  thereof  upon 
the  record  whereon  the  trial  is  pending,"  &c. ;  and  the 
doubt  was,  whether  the  learned  Judge  had  authority  to 
amend  where  no  writing  or  print  was  produced?  It  is 
submitted  that  he  had  such  authority,  upon  the  liberal 

(a)  Salkeld,  660. 
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Exch,^PUat,   construction  which  a  statute  of  this  kind  ought  to  receive^ 

v^.^^^.^    and  u{.on  the  construction  which  the  Courts  have  put 

Brooks       upon  it  in  Other  cases.     It  has  been  determined  upon  this 

Blansha&o.    statute^  that  the  Judge  may  amend  from  a  copy  of  the 
matter  in  print  or  writing,  set  forth  upon  the  record ;  and  it 
would  be  singular  if  that  were  not  so,  as  the  power  of 
amendment  is  much  more  likely  to  be  necessary  in  a  case 
of  that  kind,  where  the  proceedings  are  framed  from  a 
copy,  than  where  the  original  can  be  produced  by  the 
party.     In  Briani  v.  Eicke  (a),  a  judgmentof  the  Court 
of  King's  Bench  was  set  forth  on  the,  record,  and,  in 
proof  of  it,  was  offered  an  examined  copy  of  a  judgment 
which  appeared  to  have  been  given  by  the  Court  of 
Common  Pleas.     Lord  Tenterden,  after  argument,  amend-  . 
ed  the  record.     In  that  case,  the  strict  construction  of  the 
words  of  the  statute,  on  which  the  defendant  in  this  case 
relies,  was  departed  from;  for  the  copy  was  not  "  set  forth 
or  recited  "  on  the  record,  but  the  original  judgment  was 
set  forth  or  recited*     The  only  reasonable  construction 
is,  that  where,  on  the  record,  you  have  to  set  out  any 
written  document,  and  your  evidence  varies  from  the  re- 
cord, the  Judge  is  to  have  the  power  of  ordering  the 
amendment.     The  literal  construction,  that  the  Judge  can 
only  amend  in  the  cases  where  there  is  a  variance  between 
the  matter  in  writing,  which  is  recited  or  set  forth  on  the 
record,  would  exclude  the  power  of  amendment  in  all  the 
cases  where  copies  are  offered  in  evidence,  as  in  the  cases 
"  of  judgments,  &c.    In  the  case  of  a  copy  offered  in  evi-* 
dence,  the  copy  is  not  the  thing  set  forth,  but  the  evi- 
dence only  of  the  thing  set  forth.     Then  how  does  the 
present  case  differ?     What  difference  can  there  be  be- 
tween the  case  where  a  copy  is  the  evidence  of  the  thing 
set  forth  upon  the  record,   and  where  other  secondary 
evidence  isgiven^of  the  thing  set  forth  on  th  e  record  ? 

{a)  M.  &.  M.  359. 
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If,  instead  of  the  word  produced,  the  word  proved  be  ^*«*-  ^^'•«» 
substituted,  the  construction  of  the  statute  would  be 
clear ;  and  the  Legislature,  by  the  words  **  produced  in 
evidence,^  must  have  meant ''  proved  in  evidence;'*  for, 
producing  without  proving  would  amount  to  nothing.  In 
the  present  case,  as  well  as  in  the  case  of  proof  by  a  copy, 
the  words,  **  produce  in  evidence  the  matter  in  writing  set 
forth,**  &c.,  were  not  satisfied.  But  in  the  present  case 
we  only  go  one  step  farther  th^n  Briant  v.  Eicke;  here  we 
substitute  secondary  evidence,  by  parol,  for  secondary 
evidence  by  a  copy. 

Alexander t  and  W.  H.  Watson,  conirh. — ^It  is  clear  that 
the  word  **  inattention**  is  not  synonymous  with  **  mismaur 
agement.*'  '^  Mismanagement"  is  defined  in  Johnsons  Dic- 
tionary as  '^  ill  management,  ill  conduct  ;*'  and  "  inattention  " 
as  ''  disregard,  negligence,  and  neglect.**  The  difierence  is, 
that  the  one  is  an  offence  of  commission,  the  other  of  omis- 
sion ;  the  one  of  misfeazance,  the  other  of  nonfeazance.  In 
the  case  of  a  counsel  absenting  himself  from  the  trial  of  a  pri- 
soner whom  he  was  retained  to  defend,  yon  would  say  he 
had  been  guilty  of  inattention ;  if  by  asking  incautious  ques- 
tions he  causes  his  client's  conviction,  you  would  say  he  had 
mismanaged  the  case.  So,  a  physician  who  absents  him- 
self from  his  patient  might  be  said  to  be  guilty  of  inatten- 
tion; if  by  his  want  of  skill  and  improper  treatment  he 
kills  the  patient,  he  might  be  said  to  have  done  so  from 
mismanagement.  Mismanagement  may  proceed  from  over- 
zeal,  want  of  judgment,  and  many  other  causes  than  inat- 
tention. 

Then  the  record  was  not  amendable  under  the  9 
6^0.  4,  on  two  grounds:  ^rW,  because  the  variance  was 
not  in  a  matter  '^  not  material  to  the  merits  of  the  case;*' 
and,  secondly,  because  the  variance  was  not  between  a 
matter  in  writing  or  in  print  produced  in  evidence,  and 
the  recital  or  setting  forth  thereof  upon  the  record. 
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Exeh.m  Pleas,       First,  the  recital  of  the  act  of  Parliament  shews  clearly, 
v...,.^^..!^/    that  it  was  only  intended  to  apply  to  cases  where  the  va- 
Brooks       nance  was  not  material  or  essential  to  the  merits  of  the 


V. 


Blanbhard.  case.  It  could  not  be  the  intention  of  the  Legislature  that 
the  act  should  apply  to  a  case  where  the  whole  defence 
and  the  course  of  pleading  of  the  defendant  might  be  af- 
fected. The  defendant  might  be  able  to  justify  one  word, 
and  not  the  other.  Would  the  act  apply  if  the  variance 
was  between  charging  a  man  with  a  felony  and  a  misde- 
meanor ?  The  defendant  might  be  able  to  justify  one,  and 
not  the  other.  In  the  present  case  the  matter  was  very 
material  to  the  issue  between  the  parties;  and  the  defen- 
dant might  have  resorted  to  a  different  line  of  pleading 
and  defence,  if  the  words  sought  to  be  introduced  upon 
the  record  by  way  of  amendment  had  been  contained 
originally  in  the  declaration. 

Secondly,  there  was  no  matter  in  writing  produced  in 
evidence.  This  expression,  according  to  the  ordinary 
acceptation,  must  be  taken  to  mean  producing  the  docu- 
ment and  giving  it  in  evidence.  In  the  present  case  there 
was  merely  parol  evidence ;  and  different  witnesses  gave 
different  accounts  of  the  words,  which  shew  the  diffi- 
culty and  inconvenience  that  would  arise  if  the  Court 
could  amend  from  parol  testimony.  In  Briant  v.  Eieie 
the  copy  of  the  record  was  properly  amended  by  Lord 
Tenierden,  as  matter  in  writing  produced  in  evidence. 
The  case  of  secondary  evidence  of  a  copy  has  been  put;  but 
that  is  not  a  case  similar  to  the  present  case,  in  which  there 
was  no  writing  of  any  description  produced  in  Court. 
Such  copy  would  probably  not  be  within  the  statute,  as  it 
can  only  be  secondary  evidence,  though  an  examined  copy 
of  the  record  is  primary  evidence,  and  the  proper  proof  of 
a  judgment;  and  therefore  Briani  y.  Eicke  is  quite  con- 
sistent with  the  doctrine,  that  neither  a  copy,  (when  ad- 
missible as  mere  secondary  evidence),  nor  parol  evidence,  is 
within  the  meaning  of  the  atatute  in  question.  ' 
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Bayley,  B.— It  seems  to  me  that  this  rule  ought  to  be  ***^|^/'^' 
made  absolute.     The  first  question  is,  whether  this  is  a 
▼ariance  or  not.     The  libel,  as  stated  upon  the  record^  im- 
putes to  the  plaintiff  **  mismanagement  or  ignorance.*'  The 
words^  according  to  the  evidence  of  one  of  the  witnesses, 
were,  that,  **  from  his  ignorance  or  inattention,"  &c.  It  has 
been  argued  by  the  counsel  for  the  plaintiff,  that  mismanage^ 
ment  and  inattention  are  necessarily  identical ;  but  I  am  of 
opinion  that  they  are  not  identical.    Mismanagement  goes 
farther  than   inattention,  and  may  include   many  cases 
which  inattention   would  not  include.     Mismanagement 
may  be  wilful ;  and  many  cases  might  be  put  where  you 
would  draw  the  distinction  between  the  two,  and  say  this 
is  not  a  case  of  inattention,  but  of  gross  mismanage- 
ment.   Upon  the  ground  that  mismanagement  goes  higher 
than  inattention,  and   includes   cases  which  inattention 
does  not,   I  am  of  opinion   that  the  evidence  did  not 
support  the   declaration.  That  brings  me  to  the  ques- 
tion, whether  the  variance  was  amendable  under  the  9 
Geo.  4.  I  may  admit  that  there  may  be  a  greater  necessity 
for  the  power  of  amendment,  and  a  greater  probability  of  a 
variance  in  a  case  where  there  is  no  copy,  and  the  plaintiff 
has  to  rely  on  parol  evidence,  than  in  a  case  where  matter 
in  writing  exists ;  but  we  are  to  see  whether  the  Legisla- 
ture have  used  language  which  would  authorize  a  Judge 
to  amend,  not  from  a  written  instrument,  but  from  the  oral 
testimony  of  witnesses.     Where  you  have  a  written  docu- 
ment you  can  see  what  the  writing  is,  and  ascertain  at  once 
with  certainty  what  the  amendment  ought  to  be;    but 
where  the  proof  is  by  oral  evidence,  there  may  be,  and 
in  this  instance  there  actually  were,  several  versions  of  the 
libel  in  evidence.     This  may  have  been  the  reason  of  the 
Legislature  confining  the  power  of  amendment  to  the  case 
of  matter  in  print  or  writing,  and  they  may  have  thought 
it  more  prudent  and  cautious  so  to  limit  the  power  of 
amendment.     In  this  case  one  witness  gives  one  version, 
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^'^^^33^""'  and  a  second  gives  a  difierent  version.  By  which  arc  you 
v_^^-I^     to  amend  ?     They  are  differing  as  to  the  contents  of  a 
Brooks       written  instrument,  and  it  is  impossible  to  say  which  is  cor- 
Blanbhard.     I'ect.     But  let  us  look  at  the  language  of  this  act  of  Par- 
liamenty  and  see  whether  there  is  sufficient  to  satisfy  our 
minds  that  it  was  the  intention  of  the  Legislature  that  the 
Judge  at  Nisi  Prius  should  have  the  power  to  amend 
where  there  is  no  matter  in  writing  in  evidence,  but  the 
party  calls  parol  evidence  to  prove  the  contents  of  a  writ- 
ten document.    The  preamble  recites,  that  *'  expense  is 
often  incurred,  and  delay  and  failure  of  justice  takes  place 
at  trials,  by  reason  of  variances  between  writings  pro- 
duced in  evidence  and  the  recital  or  setting  forth  thereof 
upon  the  record."  From  the  preamble  it  appears,  that  the 
mischief  to  be  remedied  is  a  variance  between  a  writing 
produced  in  evidence  and  the  record.    To  come  within 
the  mischief  recited,  then  there  must  clearly  be  a  writing 
produced  in  evidence.    Then  what  is  the  provision  of  the 
enacting  part  ?     ''  Where  any  variance  shall  appear  be- 
tween any  matter  in  writing  or  in  print  produced  in  evi- 
dence, and  the  recital  or  setting  forth  thereof  upon  the 
record,  &c.,  the  Judge  may  amend.*'  In  what  case,  then,  can 
you  amend  ?     In  the  case  only  where  there  is  a  variance 
between  some  matter  in  writing  or  in  print  produced  in 
evidence,  and  the  setting  forth,  &c.     Now,  in  Briani  v. 
EickCf  Lord   Tenterden  held,  that  you  might  amend  by 
an  examined  copy  of  the  record  of  a  judgment,  because 
he  considered  that  copy  to  be  in  the  same  situation  as  if 
the  original  judgment  had  been  produced,  and  that  it  was 
identical  with  it.     He  said,  '^  The  examined  copy  of  the 
former  judgment  is  a  matter  in  writing  so  produced,  and 
the  statute,  therefore,  authorizes   the  amendment''    In 
that  case  there  was  a  matter  in  writing  identical  with  and 
following  the  tenor  of  the  original  record ;  here  there  is 
nothing  in  writing,  but  you  must  ascertain  what  the  amend- 
ment is  to  be  from  the  fallacious  and  differing  memories 
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of  several  witnesses.     I  think  that  the  present  case  is  not  ^^^'^' 
within  the  statute  ;  and  that  the  true  construction  of  the     n...^^^.-^ 
act  of  Parliament  is,  that  the  Judge  cannot  amend  unless       Brooks 
a  writing  is  produced  in  evidence,  by  which  writing  you     BLAHtHAiii>. 
are  to  amend.     I  think,  therefore,  that  the  present  rule 
for  a  nonsuit  should  be  made  absolute. 

Vauohan,  B. — We  must  look  at  the  act  of  Parliament  to 
see  whether  it  gives  any  authority  to  a  Judge  at  Aisi  Prius 
to  make  an  amendment  in  a  case  of  this  nature.  It  seems 
to  me  to  be  framed  with  peculiar  care  on  this  point. 
Throughout  the  act,  both  in  the  preamble  and  in  the  enact- 
ing part,  the  words,  '^  writing  produced  in  evidence,**  are 
used.  The  object  seems  to  have  been  to  confine  the  provi- 
sion of  amendment  to  cases  where  there  was  matter  in  writ* 
ing  by  which  to  amend.  With  respect  to  the  question, 
whether  there  was  a  Yariance,  I  am  of  opinion  that  the 
words  ''mismanagement** and  ''  inattention**  are  not  synony- 
mous. The  one  is  active,  the  other  passive ;  the  one  de- 
notes commission,  the  other  omission.  If  the  libel,  as  set 
out  on  the  record,  had  imputed  inattention  merely,  and 
not  mismanagement,  the  defendant  might  have  chosen  to 
put  a  justification  on  the  record. 

BoLLAND,  B. — I  am  of  opinion  that  there  was  a  variance 
in  this  case ;  the  words  "  mismanagement**  and  '^  inattention** 
may  have  Ycry  different  meanings. 

Then  arises  the  question  whether  this  Yariance  could 
be  amended  by  the  statute,  which  gives  a  Judge  power 
to  amend  certain  discrepancies  at  the  time  of  the  trial  ? 
The  object  of  the  act  seems  to  me  to  have  been  to  correct 
those  clerical  errors  which  may  have  arisen  in  setting 
out  written  documents  on  the  record.  Looking  at  the 
statute,  I  cannot  suppose  that  the  accurate  mind  of  the 
very  learned  person  who  framed  this  act  of  Parliament 
could  have  lost  sight  of  the  distinction  between  proof  by 
matter  in  writing  and  by  parol,  because  he  must  have 
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Exeh,  ofpieoi,    been  perfectly  aware  that,  in  many  cases,  a  writing  set 

>     out  on  the  record  is  proved  by  parol  eridence.    If  be  did 

Broom       intend  to  include  the  latter  case,  would  he  have  used  the 

Blanshard.    expression  produced  in  evidence;  would  be  not  rather 

have  said  proved  in  evidence  ? 

The  language  used  in  the  act  of  Parliainent  seems  to 
me  to  mean,  that  there  must  be  an  actual  production  in 
Court  of  a  matter  in  writing  or  print,  to  which  the  Judge 
may  apply  his  visional  organs,  and  which,  if  it  does  not 
agree  with  the  record,  he  may  amend.  The  present  case 
shews  how  difficult  it  would  be  to  apply  the  provisions  of 
the  statute  to  cases  of  variance  when  the  testimony  is 
oral.  There  were  several  different  versions  of  the  libel 
in  evidence,  and  by  which  was  the  learned  Judge  to  have 
amended  ?  I  am  of  opinion,  Aerefore,  that  the  rule  for 
a  nonsuit  in  this  case  should  be  made  absolute. 
t 
GuRNBY,  B. — It  is  impossible  to  doubt  but  that  the 
mischief  may.  be  much  more  extensive  than  the  remedy 
provided  for  by  this  act  of  Pariiament.  We,  however, 
must  look  at  the  language  of  the  statute,  which  seems 
framed  studiously  for  the  purpose  of  limiting  the  power 
of  amendment  to  a  case  where  there  is  matter  in  writing 
or  in  print  produced  in  evidence,  by  which  to  amend.  It 
is  not  necessary,  for  the  determination  of  the  present  case, 
to  decide  whether  a  case,  in  which  secondary  evidence  in 
writing,  is  produced,  would  fall  within  the  provbions  of 
the  act  of  Parliament. 

Rule  for  a  nonsuit  absolute. 
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Bteh,  of  PUoi, 
1833. 

Wilson  r.  Tucker.  ^ — v— -^ 

XHE  declaration  in  this  case  was  delivered  early  in  the  The  defendant's 

term.     The  defendant's  time  for  pleading  having  expired,  iLg  bcing?!^on 

he  delivered  a  general  demurrer,  which  was  obviously  the  evening  of 

.  the  last  day  but 

for  delay,  on  the  evening  before  the  last  day   of  the   two  before  the 

.  end  of  term,  he 

^""-  delivered  a  ge- 

neral demurrer 
for  delay.     The 

Buli,  on  the  last  day  of  the  term,  applied  for  a  con-  Court,  on  the 

cilium  for  the  rising  of  the  Court,  which  the  Court  grant-  term,^nted\ 

ed,  and  ordered  the  rule  to  be  drawn  up  accordingly.  JJ^jf^^^uTc  **** 

At  the  rising  of  the  Court,  CovoUng  applied  to  withdraw  the  Court,  and  then 

1  111-  iiitr^  n        -%    gave  judgment 

demurrer,  and  to  be  let  in  to  plead,  but  the  Court  refused   forthe  piainus; 
to  grant  any  indulgence  in  such  a  case,  and  gave—  Se^dLfendapVin 

to  plead. 

Judgment  for  the  plaintiff. 


M* Alpine  v.  Poles. 

jIn  this  case  the  Master  allowed  the  plaintiff  the  expense  it  it  a  question 
of  witnesses  from  and  back  to  Brussels.  tion^ftheMas- 

ter,  in  each  par« 
ticular  case, 

R.  V.  Richards  obtained  a  rule  for  the  Master  to   re-  whether  the  ex- 
view  his  taxation,  on  the  ground  that  since  the  late  act,  nei»w  brought 
I  Will  4,  c.  22,  the  witnesses  might  have  been  examined  from  abroad 

'  '  ®  ,     should  be  al- 

upon  interrogatories,  under  a  rule  of  Court,  and  that  it  lowed  on  taia- 
was,  therefore,  unnecessary  to  have  incurred  the  expense  i  lym.  4,  c.  22, 

:»  ^.,^«4-:^.%  forlheexami- 

in  question.  nation  of  wil- 

nesses  on  inter- 

Erie  shewed  cause,   and  contended  that  the  plaintiff  ^^''^^^•^iJ'^^i, 
wae  not  bound  to  forego  the  advantage  of  the  vivd  voce  Uon  in  this 
testimony  of  his  witnesses,   and  cited  Tremaine  v.  Bar-  '"'***^ 
ret  (a),  and  Tremaine  v.  Faith  (a). 

(a)  6  Taunt.  88. 
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^''\  ""i/^""*  ^'  ^-  Richards,  in  support  of  the  rule,  stated,  that  he 
did  not  dispute  that  the  law  was  as  settled  in  the  cases  re- 
ferred to  before  the  recent  act  for  examining  on  interro- 
gatories; but  the  question  was,  whether  that  act  did 
not  make  the  expense  of  bringing  over  the  witnesses  un- 
necessary ? 

Lord  Lyndhurst,  C.  B. — It  is  frequently  very  de- 
sirable that  a  party  should  be  able  to  have  his  witnesses 
examined  vivd  voce.  It  appears  to  us,  that  the  allowance 
of  such  witnesses  is  still  a  matter  in  the  discretion  of  the 
Master,  in  each  particular  instance,  just  as  it  was  before 
the  late  act.  It  is  very  desirable  that  the  practice  on 
such  a  point  should  be  uniform,  and  therefore  we  wOl 
consult  the  Judges  of  the  other  Courts  upon  the  subject 
before  we  dispose  of  this  rule. 

Upon  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by 

Lord  Lyndhurst,  C.  B. — We  have  conferred  with  the 
Judges  of  the  other  Courts  on  the  question,  as  to  the 
effect  of  the  late  act  for  the  examination  of  witnesses  upon 
interrogatories,  upon  the  costs  of  witnesses  brought  from 
abroad,  and  they  agree  with  us  in  the  opinion  which  we 
have  formed,  that  the  act  of  Parliament  makes  no  dif- 
ference in  this  respect.  We  think  that  the  matter  is  in 
the  discretion  of  the  Master,  subject  to  be  reviewed  by 
the  Court ;  and  we  think,  that,  in  this  particular  instance, 
that  discretion  was  properly  exercised  in  allowing  the  ex- 
pense of  the  witnesses.  The  learned  Judge  who  tried 
the  cause  thought  it  a  case  where  the  presence  of  the 
witnesses  was  peculiarly  desirable.  The  rule  must  there- 
fore be  discharged. 

Rule  discharged. 
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Kxch.  of  Pleas, 

HoDsoN  V.  Terrill.  "•      V      '^ 

Assumpsit  for  money  had  and  received.     Plea— the  A  match  at 

general  issue.     At  the  trial,  before  Denman,  C.  J./  at  ig  within  the 

the  kst  Spring  Assizes  for  the  county  of  Warwick,  it  ^"^yt^e*"* 

appeared   that  the    Warwick  and   Birmingham  cricket  9Anne,c.i4, 

^^  ,  .  1  t       /.  1     *"^  therefore 

dubs  had  agreed  to  have  a  match  at  cricket  oh  the  fol-  iUegaU   And 

1       •        .  an  action  for 

lOWmg  terms  :—  rooncy  had  and 

received  to  re- 
cover back  the 

"  The  Birmingham  Union  Club  agree  to  play  at  War-  tum  deposited 
wick    on  Monday  next,   October  the   8th,  a   match  at  taineda^nst 
cricket  for  twenty  sovereigns  a  side  with  the  Warwick  ^ho'hM^'Jldd"' 
club.     A  deposit  of  5/.  is  placed  in  the  hands  of  Mr.  over  the  money 

after  notice  not 

Terrill^  on  behalf  of  the  Warwick  club.     Wickets  to  be  to  do  to. 
pitched  at  ten  ;  to  begin  at  half  past  ten,  or  forfeit  the  de- 
posit.   Wickets  to  be  struck  at  half  past  five,  unless  the 
game  is  finished  before.     To  be  allowed  to  change  three 
men  according  to  the  list  sent  this  morning. 

"  J.  COOKES, 

"  H.  Terrill. 
**  A  deposit  of  5/.  is  placed  in  Mr.  TerrUVs  hands  on 
behalf  of  the  Birmingham  club.** 

The  parties  met  accordingly  on  the  8th  of  October; 
two  umpires  were  appointed,  and  the  remaining  15/.  was 
deposited  by  each  party  with  the  defendant  as  stakeholder. 
The  20L  paid  on  behalf  of  the  Birmingham  club  was  paid 
for  them  by  the  plaintiff,  as  their  agent.  The  game  was 
played  to  the  end  of  the  first  day,  when  the  Warwick 
club  was  sixteen  runs  ahead,  and  had  eight  men  to  go 
in.  No  objection  was  then  made  to  any  of  the  players. 
On  the  following  morning  the  Birmingham  club  objected 
to  one  of  the  Warwick  eleven,  stating  that  he  belonged  to 
another  club,  and  refused  to  play  out  the  game.  The 
wickets  were  pitched,  and  the  umpire  appointed  by  the 

VOL.  I.  o  o  o 
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Rxch,  of  Pleas ^  Warwick  club  called  "  play"  at  eleven  o'clock.  The  JBiV- 
mingham  club,  however,  refused  to  play  out  the  match, 
and  the  plaintiff  gave  the  defendant  notice  not  to  pay  over 
their  deposit  to  the  Warwick  club,  but  to  repay  it  to  him* 
Before  the  commencement  of  this  action  the  whole  of  the 
money  was  paid  over  by  TerriU  to  the  Warwick  dob,  on 
their  entering  into  an  agreement  to  indemnify  him.  The 
learned  Judge  nonsuited  the  plaintiff;  but  gave  leave 
to  move  to  enter  a  verdict  for  ^l.  if  the  Court  should 
be  of  opinion  that  the  action  was  maintainable. 

Humfrey  having  in  the  last  term  obtained  a  rale  ac- 
cordingly— 

Ooulbum,  Serjt.,  and  HiUt  shewed  cause. — The  piaiotiff 
is  not  entitled  to  recover  the  deposit,  as  the  contract  wbb 
not  illegal.  The  statute  9  AnnCt  c  14,  does  not  make  con- 
tracts relating  to  gaming  void,  but  ^ectirt/t^^given  to  eofoice 
them.  The  words  of  the  first  section  are,  *'  That  all  notes, 
bills,  bonds,  judgments,  mortgages,  or  other  securities  what« 
soever,  given,  granted,  orentered  into  by  any  person  what- 
soever, where  the  whole  or  part  of  the  conaideratwn  of 
such  securities  shall  be  for  any  money,  or  other  valnabk 
tiling  whatsoever,  won  by  gaming,  or  playing  at  cards, 
ciice,  tables,  tennis,  bowb,  or  other  game  or  game*  whatso- 
ev^,  or  betting  on  such  games,  &c.,  shall  be  utterly  void.** 
That  was  the  only  point  before  the  Court  in  the  caae  of 
Jeffreys  v.  WaUer  (a),  which  was  an  actbn  of  debt  on  a  bcmd 
given  as  a  collateral  security  for  money  won  by  belting  at 
cricket ;  and  though  the  Court  inclined  to  think  cricket  was 
a  game  within  the  first  section,  and  that  the  iccwrity  was 
void,  yet  no  judgment  was  given.  That,  however,  wasdearly 
within  the  statute,  as  it  was  the  security  that  was  sought  to 
be  enforced.  [Bayley,  B. — It  is  not  eaaentinl  that  the  game 

(a)  1  WUs.280. 
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should  be  an  illegal  game].     At  common  law,  unless  the  £»^a.  o/pum, 
game  was  unlawful,  the  contract  would  not  have  been 
void ;  and  this  statute  only  makes  void  securities  given  to 
enforce  the  payment  of  the  gambling  debt.    The  games 
to  which  the  statute  applies  are  not  such  as  the  common 
law  would  take  notice  of  and  prohibit  as  being  meUa  in  se* 
This  was  not,  therefore,  money  paid  on  an  illegal  consi- 
deration*    [Bayley^  B. — It  is  the  amount  that  makes  bet^ 
ting  illegal  by  the  statute ;  and  a  game  may  be  legal,  yet  a 
security  given  to  enforce  the  payment  of  a  debt  on  it 
may  be  illegal,  as  a  foot-race.    Lynal  v.  Longboihom  (a)]. 
That  was  an  action  on  the  statute,  but  it  is  submitted 
that  there  the  money  could  not  have  been  recovered  back 
in  an  action  at  common  law.     There  are  many  autho- 
rities which  shew  that  the  contract  is  not  void,  though 
the  security  given  to  enforce  it  would  be  so.     Barjeau  v. 
Walmsley{b)\  RMnson  v.  Bland {c)\   Vaughan  v.  WAit^ 
comb  {d) ;   fValpole  v.  Saunders  (e) ;  Alcinbrook  v.  Hall  (/). 
Unless  the  plaintiff,  therefore,  brings  himself  within  the 
2nd  section  of  the  statute,   he    cannot  recover.      The 
words  are,   ''That  any  person  or  persons  whatsoever 
who  shall  at  any  time  or  sitdng,  by  playing  at  cards,  dice, 
tables,  or  any  other  game  or  games  whatsoever,  or  by 
betting  on  the  sides  or  hands  of  such  as  do  play  at  any 
of  the  games  aforesaid,  lose  to  any  one  or  more  person 
or  persons,  so  playing  or  betting,  in  the  whole  the  sum  or 
value  of  10/.,  and  shall  pay  or  deliver  the  same,  or  any 
part  thereof,  the  person  or  persons  so  losing  and  paying 
or  delivering  the  same  shaU  be  at  liberty,  within  three 
months  then  next,  to  sue  for  and  recover  the  goods  so 
lost  and  paid  or  delivered,  or  any  part  thereof,  from  the  re- 
spective winner  and  winners  thereof,  with  costs  of  suit,  by 

(a)  2  Wila.  36.  (d)  2  N.  R.  413. 

{b)  2  Stra.  1249.  (e)  7  D.  &  R.  130. 

(c)  2  Burr.  1077.  (/)  2  Wils.  309. 
G  GO  2 
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Exch.  of  Pleas,    action  of  debt  founded  on  this  act/'    Those  words  have 

1833 

received  a  construction  in  ThistleiDood  v.  Craycroft{a)% 


.^ 


HoDsoN  and  it  was  there  held  that  money  fairly  lost  at  play  could 
Terrill.  not  be  recovered  back  in  an  action  of  debt  for  money  had 
and  received,  not  founded  on  the  statute.  That  these 
games  are  not  mala  in  se  is  quite  plain^  or  the  Queen's 
palace  would  not  have  been  excepted  out  of  the  act,  as  it  is 
by  the  9th  section.  In  Hasielow  v.  Jackson  (6),  where  the 
action  for  money  had  and  received  was  held  to  lie, 
there  is  the  distinction,  that,  in  that  case,  it  was  a  boxing 
match,  which  was  illegal  at  common  law.  Hunt  y.  BeU{c), 
Can  it  be  contended  that  before  the  statute  a  wager  at 
common  law  was  per  se  illegal  ?  [Bayky,  B. — The  ques- 
tion is,  whether,  where  a  person  loses  10/.  at  play,  the  stake- 
holder is  justified  in  paying  over  the  money  after  notice  ?] 
Thistlewood  v.  Cray  croft,  it  is  submitted«  is  this  very  case ; 
where  it  was  held  that  money  fairly  won  could  not  be  re- 
covered in  this  form  of  action.  [Bayley,  B. — The  point 
there  decided  was,  that  money  fairly  lost  at  play,  and  paid 
6ver,  could  not  be  recovered  except  by  proceeding  under 
the  statute.  If  you  had  proved  that  the  money  had  been 
paid  over  by  the  stakeholder,  before  he  had  notice  that  the 
other  party  objected,  this  would  have  been  like  that  case]. 

But  the  plaintiff  cannot  recover^  because  cricket  is 
not  one  of  the  games  included  in  the  second  section. 
The  games  mentioned  in  the  1st  and  Snd  sections  con- 
sist of  two  distinct  descriptions.  By  the  1st  section, 
whether  it  is  at  games  of  skill  or  chance  that  the  mo- 
ney is  lost,  it  is  against  the  policy  of  that  section  thut 
the  security  should  be  enforced.  But  it  is  singular 
that  games  of  skill  are  omitted  in  the  Snd  section,  the 
words  being  cards,  dice,  tables,  or  other  game  or  games 

(a)  1  M.  &  S.  600.  {h)  8B.  &C.  221. 

(c)  1  Bing.  1. 
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whatsoever;  and,  according  to  the  general  rule  stated  by  Exeh.  ofpieas, 
Hohoydi  J«»  in  Rex  v.  Whitwuh  (a),  "  that  preceding 
particular  words  control  subsequent  general  words/  the 
words  **  and  other  game  or  games  whatsoever*'  must  be  con- 
strued to  mean  **  games  ejusdem  generis  with  those  pre- 
viously mentioned."  But,  even  if  this  be  a  game  within 
the  statute,  then,  as  the  statute  nowhere  avoids  the  con- 
tract, the  party  who  seeks  to  recover  must  pursue  the 
statutable  remedy.  If  the  Legislature  had  intended  to 
avoid  the  contract,  they  would  have  expressly  done  so,  as 
in  16  Car.  2,  c.  7.  But,  if  the  contract  is  illegal,  even 
the  rule,  in  pari  delicto,  potior  est  conditio  possidentis 
applies.  Howson  v.  Hancock  (b);  Vandyck  v.  Hewitt  (e). 
The  6th  section  is  inapplicable,  as  that  refers  only  to 
cases  where  the  money  has  been  fraudulently  won. 

The  Court,  without  hearing  Humfrey  in  support  of 
the  rule,  were  proceeding  to  give  judgment,  when  a 
doubt  suggested  itself  whether  the  money  could  be  consi- 
dered "  as  lost  at  any  time  or  sitting,"  within  the  words  of 
the  2nd  section,  as  the  game  was  not  decided  till  the  se- 
cond day,  and  they  desired  Humfrey  to  address  himself 
to  this  point. 

Humfrey. — The  act  does  not  say  on  one  day,  but 
''  at  any  time  or  sitting.*'  A  horse-race,  though  not  de- 
cided until  after  three  heats,  would  be  within  the  statute. 
[Bayley,  B. — There  are  cases  which  shew  that  different  sit- 
tings, if  on  the  same  day,  though  at  intervals,  may  be  taken 
as  one.  Bones  v.  Booth  (d).  If  the  company  do  not  part,  it 
is  one  sitting].  The  money  is  lost  at  one  time,  namely,  on  the 
second  day.     [Bayiey,  B* — But  it  is  the  transactions  of 


(a)  7  B.  «c.  C.  601.  (c)  1  East,  96. 

(b)  8  T.  R.  676.  (d)  2  Black.  Rep.  1226. 
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^'<^*-?/^^«*'  two  days  that  produce  the  loss].  The  words  "  any  time 
or  sitting"  are  not  to  be  so  strictly  considered,  or  otherwise 
the  Legislature  would  have  used  the  same  phrase  as  in 
section  five,  where  the  words  are,  ''  any  one  time  or 
sitting." 
He  was  then  stopped  by  the  Court. 

Bayley,  B.— I  was  stating  the  reasons  which  influenced 
my  judgment  the  other  day ,  when  I  was  interrupted  by  a  doubt, 
which  struck  my  mind  on  coming  to  certain  words  in  the  act 
of  Parliament,  and  it  occurred  to  me  that  I  ought  to  stop 
for  the  purpose  of  taking  time  to  consider  their  effect ;  that 
occasioned  us  to  delay  the  delivering  of  our  opinion,  and 
I  am  now  ready  to  go  on.  The  first  question  was,  whe- 
ther where  a  party  has  deposited  a  sum  of  money  exceed- 
ing lOL  with  a  stakeholder,  to  abide  the  event  of  a  match 
at  cricket,  the  game  for  that  stake  is  illegal?  We 
are  of  opinion,  on  full  consideration,  that  it  is.  Th^ 
words  of  the  second  clause  of  the  statute  have  been  held, 
in  many  cases,  to  be  as  comprehensive  as  those  in  the 
first,  although  the  former  mentions  the  game  of  tennis  and 
bowls,  and  the  latter  does  not:  that  is  the  reasonable 
construction  of  the  clause,  and  admits  of  no  doubt,  and 
both  have  been  decided  to  apply  to  foot-races,  although 
not  mentioned  in  either  clause.  The  Court,  therefore, 
see  no  reason  for  confining  the  operation  of  the  words  to 
games  of  chance  only,  but  are  of  opinion  that  the  statute 
applies  to  other  games.  The  title  and  preamble  of  the 
statute  express  the  object  to  be  the  preventing  of  exces- 
sive gaming,  that  is,  the  restraining  gaming  for  stakes 
higher  than  the  sum  thereby  fixed,  by  making  such 
gaming  illegal.  Then  the  question  is,  whether  the  se- 
cond section,  being  connected  with  the  first,  enables  the 
plaintiff  to  recover  from  the  stakeholder  the  money  which 
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he  had  deposited  with  him,  before  the  stakeholder  had  ExetLrfPUas, 
paid  it  over  to  the  other  party  ?  The  statute  says,  that, "  if 
persons  losing  the  som  or  value  of  1(N.,  by  any  of  the  afore- 
said games^  shall  pay  or  deliver  the  same,  or  any  partthere- 
of^  they  shall  be  at  liberty,  within  three  months  then  next, 
to  sue  for  and  recover  the  same  from  the  winner,  with 
costs  of  suit,  by  action  of  debt.'*  If,  therefore,  the  loser 
pays  the  money  lost,  he  may  recover  it  back  within  three 
months,  but  he  must  proceed  by  the  special  mode  pointed 
out  by  the  act,  that  is,  by  action  of  debt,  within  the  li- 
mited period;  but,  if  the  loser  pay,  and  does  not  bring  an 
action  within  the  time  appointed,  the  Legislature  has  pro- 
vided other  means  for  its  recovery.  There  are  provi- 
sions in  the  act  which  are  sufficient  to  satisfy  any  reason- 
able mind  that  it  was  intended  to  make  it  improper  to 
pay;  the  Legislature  meant  to  prevent  the  practice; 
and  for  that  purpose  the  act  provides,  that,  if  the  loser 
does  not  bring  an  action  within  the  limited  time,  any 
other  person  may  sue  the  winner  for  the  same,  and  treble 
the  value,  with  costs  of  suit,  one  moiety  for  himself,  and 
the  other  for  the  poor.  Then  follows  a  provision  in  the 
third  section,  that  every  person  liable  to  be  sued  shall  be 
compellable  to  discover,  on  oath  in  Chancery,  the  sum 
lost.  Now  I  am  of  opinion  that  it  is  impossible  to  read 
the  whole  of  the  provisions  without  seeing  that  it  was  the 
intention  of  the  Legislature,  that,  when  stakes  to  that 
amount  should  be  lost,  they  should  not  be  paid  to  the 
winner.  It  follows,  therefore,  as  a  necessary  consequence, 
that  the  money  may  be  stopped  in  the  hands  of  the  stake- 
holder ;  and,  if  so,  the  depositor  may  recover  it  back  from 
him  by  action  for  money  had  and  received.  In  this  case 
there  was  a  dispute  whether  the  money  was  lost  or  not, 
but  the  Court  do  not  found  their  opinion  on  that.  We 
take  it  for  granted  that  the  money  was  lost,  but  the 
stakeholder,  having  been  directed   not   to   pay  it  over, 
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^')s3d.^'"'  ^®®  bound  jiot  to  do  so,  and,  after  that  notice,  did  it  ia 
bis  own  wrong.  Then  it  was  suggested  in  argu- 
ment, that,  if  the  plaintiff  had  any  right,  his  only  remedy 
was  by  action  of  debt,  to  be  brought  against  the  winner,  and 
within  three  months.  But  we  must  look  at  what  the  action 
is  :  it  is  not  against  the  winner,  and  therefore  the  form  is 
not  necessarily  debt,  nor  is  it  limited  to  three  months. 
Where  a  party  has  money  put  into  his  hands  to  pay  to  an- 
other, which  it  would  be  illegal  in  the  other  to  receive,  th^ 
person  placing  it  there  would  have  a  right  to  stop  it,  and 
prevent  the  holder,  by  due  notice,  from  paying  it  over  to 
the  other,  and  he  might  recover  it  by  the  ordinary  remedy 
for  obtaining  possession  of  money  belonging  to  him  in  the 
hands  of  another.  The  form  of  action  therefore  is  right 
and  proper.  It  was  suggested  in  argument,  that  if  the 
stake  was  illegal  the  deposit  was  equally  illegal,  and 
that  the  maxim  melior  est  conditio  possideniU  ap- 
plied. In  Hasielow  v.  Jackson  (a)  the  wager  was  clearly 
illegal,  the  subject  of  it  being  a  boxing  match,  and 
yet  there  it  was  held  that  the  plaintiff  was  entitled  to 
recover  from  the  stakeholder,  who  had  paid  over  the 
money  after  notice,  his  own  stake,  as  money  had  and  re- 
ceived to  his  use.  That  shews  that  the  right  of  the  party 
making  the  deposit  to  recover  back  the  money  was  not 
taken  away  by  reason  of  the  illegality.  At  present  I  have 
said  nothing  about  the  point  which  was  the  occasion  of  our 
staying  the  delivering  of  our  judgment.  It  was  an  objectioii 
which  had  not  occurred  to  counsel,  who  were  not  likely  to 
have  overlooked  it  if  well  founded,  which  presented  itself 
to  my  mind ;  but  for  which,  on  further  consideration,  I  am 
convinced  there  was  no  foundation.  The  words  are,  *'  who 
shall  lose,  &c.,  at  any  time  or  sitting  ;'*  and,  as  this  game 
was  not  over  in  one  day,  I  had  considered  that  they  did 
not  apply  in  this  case ;  but  on  deliberation  I  am  satisfied. 

[a)  8B.&C.221. 
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that  those  words  must  be  taken  to  mean  nothing  more  ^'^\^^^' 
than  one  transaction,  as  if  the  bet  had  been,  as  was 
suggested  by  my  brother  Bolland,  to  go  1000  miles  in 
1000  hours.  Such  a  wager  must  necessarily  take  up  more 
time  than  one  day,  and  there  is  no  doubt  that,  if  the  stakes 
were  illegal  as  to  the  amount,  they  would  be  recoverable. 
In  Bones  ▼.  Booth  (a),  Blackstonef  J.,  puts  the  proper  con- 
struction on  the  statute;  he  says^ ''  to  lose  10/.  at  one  time  is 
to  lose  it  by  a  single  stake  or  bet ;  at  one  sitting,  to  lose  it 
in  a  course  of  play,"when  the  company  never  part,  though 
the  person  may  not  be  actually  gaming  the  whole  time.** 

Vaughan,  B. — The  question  here  turns  not  on  the 
legality  of  the  game,  but  on  the  amount  of  the  stake  ren- 
dering it  illegal.  The  words  of  the  statute  are  so  large  as 
to  include  every  species  of  play,  and  the  object  of  it  was, 
not  to  put  down  the  game,  but  the  illegal  betting.  The 
words  of  the  first  section  of  the  statute  apply  only  to  ren* 
dering  securities  given  to  secure  a  sum  lost  at  play  void, 
but  the  words  of  the  second  section  apply  expressly  to  all 
games  whatsoever  where  the  party  loses,  by  playing  or  bet- 
ting, to  the  amount  of  10/.  at  one  time  or  sitting.  The  fifth 
section  applies  to  a  case  where  the  winners  have  been 
guilty  of  fraud  and  cheating,  and  does  not  apply  to  a 
case  like  the  present  Another  question  here  is,  whether 
the  action  for  money  had  and  received  can  be  maintained. 
The  cases  of  Robinson  v.  Meams  (Jb)^  and  Bate  v.  Cart^ 
Wright  (c),  are  authorities  to  shew  that  the  action  for 
money  had  and  received  lies  against  a  stakeholder,  if  the 
money  be  demanded  before  he  pays  it  over ;  and  in  jRo- 
binson  v.  Meams,  Holroyd,  J.,  says,  "  The  right  of  the 
party  to  recover  back  a  deposit  does  not  depend  upon 
whether  the  wager  be  illegal  and  void,  or  whether  it  be  won 
or  lost ;  but  upon  whether  the  stakeholder  has  received  it 

(a)  2  Bl.  Rep.  1226.         (6)  6  D.  &  R.  26.  (c)  7  Price,  640. 
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^^2^?'*"'    on  an  illegal  considerationy  for  if  he  has  he  is  bound  to 
refund  it." 

BoLLAND  and  Gurney,  Bs.>  concurred. 

Rule  absolute. 


Webb  v.  Lawrence. 

ThemUukeof  -^  HE  copias  in  this  case  described  the  defendant  as 
Lawnnce  in-      Lowrattce  instead  of  Lawrence,  and  ft  went  on  to  describe 

itead  of  Lauh' 

rence,  in  the  him  only  as  "  of  Kent  Street,  in  the  county  of  Surrey.^ 
fendant  in  a  '  T^^^  indorsement  upon  the  capias  had  no  date,  and  the 
i'TmaferiJu"'  It  P**^  ^^  ^^®  indorsement  which  relates  to  bail  was,  *'  Bail  for 
is  sufficient  in  a  40/.  and  upwards,  by  aflBdayit.** 

writ  of  capUu  to 
describe  the  de- 
fendant as  of  Mansel  having  obtained  a  rule  for  setting  aside  the 

Kent  Street,  \Ti  .  ,,.,..,    ^      ,  ^ 

the  county  of      cofios,  and  ducharguig  the  defendant  out  of  custody,  on 
^a  w^rit  of  ca-    thcse,  amongst  other  grounds,  cause  was  now  shown  by 

pias  was  indors- 
ed <*BaU  for  40^ 

and  upwards,  by  Crowdcr,  who  contended^^f^/,  that  the  yariance  in  the 
//tfi(/ sufficient  letter  was  immaterial,  the  name  being  idem  sonant:  se- 
not^bSTa  date'to  condljf,  that  the  form  in  the  schedule  of  the  Uniformity  of 
the  indorsement  Proccss  Act  requires  no  such  particularity  of  description 
capiat.  of  residence  of  the  defendant,  it  being  merely  **  C.  D.,  of 

;'*  thirdly,  that  the  form  of  indorsement  with  respect 

to  bail  is  also  complied  with — the  form  given  by  the  sche- 
dule is  ''bail  for  £  by  affidavit/'  and  here  the  blank  is 
filled  up  with  the  words  40/.  and  upwards;  and,  lastly, 
that  no  date  is  required  by  the  schedule  to  be  indorsed 
upon  the  writ 

Mansel,  contrh,  admitted  that  he  could  not  support 
the  rule  on  the  first  ground,  as  the  name  in  the  capias 
was  idem  sonans  with  the  real  name  of  the  defendant. 
He  contended,   that  the  objection  to   the  residence  of 


Digitized  by 


Google 


TRINITY  TSRM9  3  WILL.  IT.  807 

the  defendant  not  being  sufficiently  stated  was  fatal,  and    ^^^^*^* 
referred  to  the  schedule  as  to  the  writ  of  summons,  which     >      ^.    "^ 
is  required  to  contain  the  place  and  county  where   the        ^^^^ 

defendant  resides — "  To  C.  D.,  of ,  in  the  county  of     Lawrencb. 

,  greeting;"  and  he  argued  that  this  particularity  was 

of  much  more  consequence  in  the  case  of  a  capias  than  in 
that  of  a  summons;  that  here  neither  the  number,  street, 
nor  parish  was  mentioned,  and  that  the  description  as  of 
Kent  Street,  in  the  county  of  Surrey^  was  much  too 
vague.  As  to  the  third  objection,  he  said  that  it  was 
quite  uncertain  for  what  sum  the  bail  was  to  be  taken ;  and 
that  the  indorsement  on  the  writ  was  bad  as  a  direction 
to  the  officer,  as  it  left  it  uncertain  for  what  amount  he 
was  to  take  bail.  As  to  the  last  objection^  he  argued  that 
the  date  should  be  on  the  indorsement,  and  that  it  was 
always  so  in  practice. 

Lord  Lyndhurst,  C.  B. — The  first  objection  is  aban- 
doned. With  respect  to  the  second,  I  am  of  opinion  that 
the  form  in  the  schedule  is  sufficiently  complied  with  by 
describing  the  defendant  as  of  Kent  Street,  in  the  county 
oi  Surrey ;  a  place  and  county  are  given,  and  the  act  does 
not  require  the  number  of  the  house  or  the  parish  to  be 
specified.  With  regard  to  the  objection  as  to  the  mark- 
ing for  bail,  it  is  clear  that  the  defendant  could  not  have 
been  held  to  bail  for  more  than  40/. ;  and  I  think  that  the 
form  in  the  act  is  sufficiently  complied  with  in  that  re- 
spect. As  to  the  objection  that  there  is  no  date  on  the 
indorsement,  upon  reading  No.  4,  in  the  schedule,  it  is 
clear  that  no  such  date  is  requisite. 

The  rest  of  the  Court  concurred,  and  the  rule  was — 

Discharged,  with  costs. 
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Roberts  r.  Barker. 
A  tenant  held     AsSUMPSIT  for  goods  sold,  work  and  labour,  tillages, 

under  the  terms    «  t^i  ^ 

of  an  expired  &c.  Plea — General  issue,  and  a  set-off  for  rent,  and  use 
it  WM  stipuUted  *"^  occupation.  At  the  trial  before  Alderson,  J.,  at  the 
on^'qikting  the'  '^^^  "^^"^  Assizcs  for  the  county  of  York,  the  following 
farm  should  not  appeared  to  be  the  facts  of  the  case.  The  plaintiff  was  a 
any  of  the  ma-     farmer,  and  occupied  a  farm  belonging  to  the  defendant, 

SrshouuTiIave  "^^^^^  ^^  ^^^  ^*^®"  ^^  ^^  **»«  death  of  his  father,  in  1829. 
It  to  be  expended  The  father  originally  held  under  a  lease  granted  to  himself 

on  the  land  by  i      n  r       »>>•..*  -^^  *    i»  «  •  i 

the  landlord  or  and  a  Mr.  Bamforth,  m  1794,  for  twenty-one  years,  which 
tl^^T^Thc*  contained  a  condition  that  they  (the  defendants),  on  quit- 
lease  contained    ting  the  farm,  should  not  sell  or  take  away  the  manure 

no  stipulauon  at         7  ''  ^ 

to  the  tenant  be-  which  should  then  be  in  the  fold,  but  should  leave  it  to 
payment  for  ^c  expended  ou  the  land  by  the  landlord  or  his  succeed- 
"ByX^cuHom  ^"8  tenant  The  custom  of  the  country  where  the  lands 
of  the  country,  lay  was,  that  the  outgoing  tenant  was  to  be  bound  to 
would  have  been  Icave  the  manure  in  the  fold,  and  was  entitled  to  be  paid 
seUortakellUy  ^^^  **  ^V  ^^^  landlord  or  his  succeeding  tenant  On  the 
the  manure  In     plaintiff  quitting  the  farm,  in  1831,  there  was  manure  in 

the  fold,  but  to     '^  i  o  »  ' 

leave  it  to  be  ex-  the  fold  of  the  valuc  of  38/.  12s.  f  and  the  action  was 
land  by ^he  ^  brought  torecovcr  that  amount,  and  a  further  sum  of  75/., 
l^wdtngSJ?  ^^^  balance  of  the  valuation  of  the  tillages.  The  de- 
nant,  and  would  fendant  claimed,  under  bis  set-off,  75/.  for  half  a  year's 

have  been  en-  i      i  •  t  •  • 

titled  to  be  paid  rent;   and   the  question  on   that  pomt  was  as  to  tlie 

HeW,  Aat™M  an  termination  of  the  tenant's  year,    and  as    to  hb  being 

"'^'^fc^d'^'**^**  bound  to  pay  rent  up  to  Lady-day,  he  having  quitted  the 

made  on  the  land  at  Candlemas,  and  the  homestead  on  May-day.    At 

torn  was^x-^"^  the  trial  all  the  facts  were  admitted ;  and  the  learned  Judge 

eluded,  and  that  nonsuitcd  the  plaintiff,  with  leave  to  move  to  enter  a  ver- 

the  tenant  was  • 

not  entiUed  to     dict  for  the  plain  tiff  for32A  XZs.  if  the  Court  should  beofopin- 

mal^e.  ^    ^     lon  that  the  plaintiff  was  entitled  to  be  paid  for  the  manure ; 

and  for  the  sum  of  108/.  \2s.  if  they  should  be  of  opinion, 

also,  that  he  was  not  liable  to  pay  rent  up  to  Lady-day. 
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The  principal  question  («)  was,  whether  the  words  in  the  ^^h^J"^^' 
lease,  binding  the  tenant  to  leave  the  manure  in  the  fold, 
to  be  expended  on  the  land  by  the  defendant  or  his  sub- 
sequent tenant,  excluded  the  custom  of  the  country, 
for  an  outgoing  tenant  to  be  paid  for  the  manure  in  the 
fold. 

John  Williams  obtained  a  rule  for  entering  a  verdict 
for  the  plaintiff,  against  which  cause  was  shewn  by — 

Pollock  and  Milner,  who  relied  on  Webb  v.  Plummer{b). 

John  Williams  and  Heaton,  conird,  relied  upon  Wig- 
glesworih  v.  Dallison  (c),  and  Senior  v.  Armiiage  (d). 

Cur»  adt.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Lyndhurst,  C.  B.— The  question  as  to  the  de- 
fendant's demand  for  rent  was  determined  upon  the  argu- 
ment. The  only  point  remaining  for  consideration  was, 
the  claim  to  the  value  of  the  manure  left  by  the  plaintiff 
upon  his  quitting  the  farm.  It  was  admitted  on  the  trial, 
that  the  off-going  tenant  was  bound,  by  the  custom  of  the 
country,  to  leave  the  manure  on  the  premises,  and  was 
entitled  to  be  paid  for  it  by  the  landlord  or  the  succeed- 
ing tenant ;  but  in  this  case  the  parties  did  not  rely  on 
the  custom.  They  made  this  a  subject  of  express  stipu- 
lation. The  original  lease  contained  a  covenant,  that  the 
tenant  on  quitting  the  farm  should  not  sell  or  take  away 
the  manure  which  should  then  be  in  the  fold^  but  should 
leave  it  to  be  expended  on  the  land  by  the  landlord  or  his 
succeeding  tenant.  It  b  to  be  left  for  their  use,  and  there 

(a)  The  Court  disposed  of  the        {b)  2  B.&A.  746. 
question  as  to  the  rent  upon  the        (c)  1  Doug.  201. 
argument.  (d)  Holt,N.  P.  C.  197- 
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^^\t^^'  i«  no  provision  as  to  any  payment  in  respect  of  it.  It  was 
contended,  that  the  stipulation  to  leave  the  manure  for 
the  use  of  the  lessors  was  not  inconsistent  with  the  tenant's 
being  paid  for  what  was  so  left ;  that  the  custom  to  pay 
for  the  manure  might  be  ingrafted  upon  the  engagement 
to  leave  it  for  the  use  of  the  lessors.  But,  if  the  parties 
meant  to  be  governed  by  the  custom  in  this  respect,  there 
was  no  necessity  for  any  stipulati<m,  as,  by  the  custom, 
the  tenant  would  be  bound  to  leave  the  manure,  and  would 
be  entitled  to  be  paid  for  it.  It  was  altogether  idle, 
therefore,  to  provide  for  one  part  of  that  which  was 
sufficiently  provided  for  by  the  custom,  unless  it  was 
intended  to  exclude  the  other  part.  We  are  of  opinion, 
therefore,  that  the  plaintiff  was  not  entitled  to  be  paid 
for  the  manure,  and  the  rule  must  be  discharged. 

Rule  discharged. 


Paynter  r.  Williams. 

A  pauper  whose  ^ASSUMPSIT  on  a  surgeou's  IhII.  The  plaintiff,  a 
Ae'^^Ihrf!)."  surgeon,  had  attended  in  the  parUh  of  Si.  Florence  a 
"^^•^h*  Tb^  d  P®"^^  legally  settled  in  the  parish  of  GunifresUm,  and  the 
whilst  there  re-  defendant  was  one  of  the  parish  officers  of  the  latter  pariah. 
tibe^parith^f  H,  The  paupor  had  for  some  time  resided  in  the  pariah  cfSi. 
'!^t^d^^  Florence,  and  had  formwly  received  relief,  whiUt  restdmg 
continued,  the     there,  from  the  parish  of  Ownfresiom,  which  had  been  dia- 

oTerseers  object-  .         ,  _',  ,,,  ,  n-i- 

ing  to  pay  any  contmued,  and  be  was  told  that  they  would  give  nun  no 
^u'i^r^v'^  further  allowance  whilst  he  mnaioedoutof  his  ownparisb. 
into  hb  ownpa-  jj^  ^|^  afterwards  token  ill,  and  tar  eight  or  nine  wedu 

risb.   Thepau«  '  ® 

per  was  sab-      was  attended  by  the  plaintiff.  After  the  plaintiff 'a  attend. 

aequently  taken 

ill  and  attended 

by  an  apothecary,  who,  after  attending  him  nine  weeks,  sent  a  letter  to  the  overteers  9ffJ^  vpoo 

the  receipt  of  which  they  directed  the  allowance  to  be  renewed,  and  it  was  coBtinued  to  the  time 

of  the  pauper's  decease  i^Hetd,  that  the  overseers  of  J,  were  liable  to  pay  so  much  of  the  apothecaiy** 

bill  as  was  incurred  after  the  letter  was  received. 
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ance  had  continued  thus  long,  a  letter  from  the  plaintiff  was  ^^^^^'^' 
sent  by  the  pauper's  wife  to  the  overseers  of  Gum* 
frcMtomt  the  contents  of  which  did  notappear,  but  the  over* 
seer  said  the  attendance  began  before  the  letter  came ;  the 
result,  however,  was,  that  the  overseers  ordered  the  allow- 
ance for  maintenance  to  be  renewed  i  and  it  was  con- 
tinued to  the  time  of  the  pauper's  death.  At  the  trial 
before  Paiteson,  J.,  at  the  last  Spring  Assises  at  Pem* 
broke,  the  plaintiff  was  nonsuited,  with  liberty  to  move  to 
enter  a  verdict  for  the  amount  of  the  bill,  or  such  part  as 
the  Court  should  think  proper.  A  rule  having  been  ob- 
tained accordingly — 

E.  V.  Williams  shewed  cause. — In  this  case  there  b  no 
express  promise  from  the  defendant  to  pay  the  bill,  and, 
as  the  parish  in  which  the  party  had  a  settlement  was 
under  no  legal  obligation  to  provide  medical  assistance 
for  him  during  illness,  whilst  he  was  residing  in  an- 
other parish,  the  law  will  not  raise  an  implied  promise. 
Watson  V.  Turner  will,  perhaps,  be  cited  on  the  other 
side ;  but,  in  fact,  that  case  is  an  authority  to  shew, 
that,  where  there  is  only  a  moral  consideration,  there 
must  be  an  express  promise.  It  is  three  times  report- 
ed in  BuU.  N.  P.  (a) ;  but  it  appears  in  the  first  re- 
port only  that  the  pauper  resided  out  of  the  parish  to 
which  he  belonged.  The  case,  therefore,  has  often  been 
cited  without  adverting  to  that  fact ;  and  has  been  dis- 
cussed as  if  there  had  been  both  a  legal  and  moral  obli- 
gation, which  would  have  been  the  case  if  the  pauper 
had  resided  within  the  parish.  But  since,  as  appears 
by  the  first  report,  in  fact  the  pauper,  in  that  case,  re- 
sided out  of  the  parish,  there  was  a  moral  consideration 
only,  and,  if  there  had  been  no  express  promise,  the  ac- 
tion could  not  have  been  maintained.  The  decision  of 
Watson  V.  Turner  was  regarded  in  this  light  by  the  Court 

(a)  Pages  \29y  U7,  k  2dl. 
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Exeh,  of  Pleas,  in  Atkins  ▼•  Bamoell  (a),  where  it  was  expressly  decided 
that  the  law  will  not  raise  an  implied  promise,  in  the 
parish  where  the  pauper  is  settled,  to  reimburse  the 
money  laid  out  by  the  other  parish,  in  which  he  hap- 
pened to  be,  in  providing  medical  assistance  for  him. 
And  Lord  Ellenborough^  adverting  to  the  fact,  that  in 
Watson  V.  Turner  there  was  a  spedal  promise  to  pay  the 
plaintiff's  bill  after  it  was  contracted,  says,  "  The  last  cir- 
cumstance makes  all  the  difference.  A  moral  obligation 
is  a' good  consideration  for  an  express  promise ;  but  it  has 
never  been  carried  farther,-  so  as  to  raise  an  implied  pro- 
mise in  law."  But,  in  every  other  case,  it  has  been  held 
that  a  legal  as  well  as  a  moral  obligation  is  necessary. 
Lamb  v.  Bunce  (i),  and  Tomlinson  v.  Bental  (c),  were  all 
cases  of  casual  poor,  where  the  parishes  sought  to  be 
charged  were  under  a  legal  obligation  to  provide  for  acci- 
dental illness.  Wing  v.  MiU(d),  is  the  only  authority 
the  defendant  has  to  contend  with.  [Bayley^  B. — The 
action  there  was  not  against  all  the  overseers,  but  against 
the  one  who  made  the  promise].  The  remarks  of  Lord 
EUenborough  and  Bay  ley,  J.,  as  to  the  overseer  having, 
by  his  acknowledgment,  subjected  the  parish  to  a  legal 
obligation,  are  extrajudicial,  because  there  was,  in  that 
case,  both  a  moral  obligation  and  an  express  promise. 
The  receipt  of  relief,  during  illness,  cannot  distinguish 
this  from  the  other  cases ;  since  the  passing  of  the  35  Geo. 
3,  c.  101,  8.  3,  which  enables  justices  to  make  an  order  of 
removal,  and  suspend  it  if  it  should  appear  that  the  poor 
person  is  unable  to  travel  by  reason  of  sickness,  and  that 
the  charges  incurred  by  the  suspension  shall  be  paid  by 
the  officers  of  the  parish  to  which  he  is  ordered  to  be  re- 
moved, it  is  the  fault  of  the  officers  of  the  parish 
where  a  pauper  is  residing  if  they  choose  to  maintain 
him  whilst    he    remains  there,  because    the    overseer 

(a)  2  East,  604.  (c)  6  B.  &  C.  738. 

(b)  4  M.  &  S.  275.  (d)  1  B.  &  A.  104. 
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may  obtain  an  order  and  suspend  it,  and,  by  a  second  ^ch.  </  PUat, 
order,  may  get  the  expenses  incurred  during  the  sus-  ^  '  ^ 

pension.     The  overseers  of  St  Florence  ought  here  to      Paynter 
have  relieved  themselves  in  this  way.     If  there  had  been     Williams. 
a  legal  duty  on  the  overseers  of  Oumfreston,  an  indictment 
would  lie  for  not  performing  that  duty ;  but  no  indictment 
could  here  have  been  maintained  against  them  if  the  pau- 
per had  died  for  want  of  medical  aid  when  he  was  not  in 
their  parish.     Besides,  a  question  of  settlement  cannot  be 
tried  in  an  action  like  the  present.     [Lord   Lyndhurst, 
C.  B. — If  medical  attendance  is  necessary,  the  overseers 
are  bound  to  provide  it ;  they  might  indeed  require  him 
to  be  first  removed].     That  is  applicable  to  the  overseers 
of  the  parish  in  which  the  pauper  is  at  the  time.  Le  Blanc ^ 
J.,  says,  in  Atkins  v.  BanweU  (a),  ''There  was  a  moral  as 
well  as  a  legal  obligation  to  maintain  the  pauper  in  his 
illness  in  the  parish  where  he  was  at  the  time."    IF  any 
legal  presumption  is  raised  by  giving  medicines  to  a  pau- 
per, so  it  would  from  giving  other  necessaries ;  but  it  cannot 
be  said,  that  if  an  overseer  of  a  parish  allowed  a  certain 
sum  per  week  to  an  out-parishioner,  and  the  overseer  in 
which  he  lives  allows  more,  that  he  could  maintain  an 
action  for  the  surplus.     The  legal  obligation  exists  only 
where  the  pauper  is  in  the  parish.     Secondly^  if  there  be 
a  legal  obligation,  do  the  circumstances  raise  an  implied  as- 
sumpsiit  ?  In  Lamb  v.  Bunce,  the  overseer  frequently  visited 
the  pauper ;  and  in  Tomlinson  v.  Bentall,  the  churchwar- 
den directed  a  doctor  to  be  sent  for.    Those  were  circum- 
stances from  which  a  promise  to  pay  would  necessarily  be 
implied.    Here  there  is  no  retainer  by  the  defendant  from 
which  any  such  implied  promise  can  be  inferred.    [Lord 
Lyndhursi,  C.  B. — After  the  surgeon  had  commenced  his 
attendances  there  was  a  communication  by  letter  from  the 
plaintiff,  and  there  is  no  repudiation ;  is  not  that  enough  ? 

(a)  2  East,  506. 
VOL.  I.  H  H  H 
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Bayley^  B. — The  demand  is  not  entire.  There  may  be  a 
claim  on  the  parish  officers  for  what  was  incurred  after 
that  letter,  though  the  surgeon  was  not  entitled  to  it  be- 
fore]. This  differs  from  the  ordinary  cases  of  casual  poor, 
which  are  cases  of  accidents  happening  to  a  person  whilst 
in  a  parish  in  which  he  is  not  settled,  and  are  cases  in 
which  immediate  attention  is  essential;  here  the  parish  might 
have  contested  their  liability,  or  sent  their  own  surgeon. 
In  Lamb  v.  Bunce,  Le  BlanCf  J.,  states,  that  the  plaintiff 
was  in  the  habit  of  attending  the  parish  poor ;  therefore, 
he  was  not  a  stranger,  but  a  person  pointed  out  by  the 
parish  as  the  person  to  attend  to  this  duty,  and  it  was 
from  that  circumstance  that  the  presumption  of  a  prerious 
request  arose :  it  did  not  arise  from  the  legal  obligation  or 
the  mere  knowledge  that  the  plaintiff  had  attended. 


J.  Evans,  and  Whitcombe,  contrd. — The  argument  for 
the  plaintiff  will  be  confined  to  the  question  of  legal  liabi- 
lity, because  the  Court  will,  probably,  be  of  opinion,  that, 
if  a  legal  liability  is  established,  the  circumstances  are 
sufficient  to  raise  an  implied  promise.  If  the  Court  are 
not  prepared  to  overrule  the  case  of  Wing  v.  Mill  (a),  it 
must  govern  the  present  case.  It  has  been  said  on  the 
other  side,  that  it  was  only  necessary  to  throw  overboard 
the  dicta  of  the  learned  Judges  in  that  case;  but,  if  there 
was  no  legal  liability  to  supply  the  pauper  with  medical 
attendance  in  that  case,  then  the  decision  was  wrong. 
The  principle  seems  to  be,  that  where  the  illness  of  the 
pauper  is  permanent,  and  does  not  proceed  from  such  an 
accident  as  compels  the  parish  in  which  the  accident  hap- 
pens to  relieve  him  as  casual  poor,  the  overseers  of  the 
parish  where  he  is  settled  are  liable,  if  they  know  of  a  sur- 
geon attending  him,  and  do  not  interfere  to  forbid  such 
attendance.   It  has  been  said,  that  no  persons  can  be  cour 

(a)  1  B.  &  A.  104. 
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^idered  as  casual  poor  in  the  parish  where  they  are  per-  Bseh.  of  pim$, 
manently  resident,  but  that  such  persons  only  are  casual 
poor  as  are  in  the  parish  without  the  intention  of  remain- 
ing. [BoUand,  B. — I  think  that  the  definition  of  casual 
poor  cannot  be  so  confined.  In  Rex  v.  Chatham  (a),  Lord 
EUenborough  lays  down  the  rule  much  wider].  In  Na-^ 
latCs  Poor  Laws  {b\  the  definition  of  casual  poor  is  thus 
given: — '*  When  a  poor  person,  not  settled  in  a  parish,  be- 
comes chargeable,  from  accident,  sudden  calamity,  or  any 
other  circumstance,  he  &lls  within  the  description  of  casual 
poor,"  [Bayley^  B. — If  he  had  been  removed  to  his  own 
parish,  then  the  parish  officers  and  surgeon  would  have  had 
an  opportunity  of  seeing  and  considering  what  necessary 
medical  attendance  he  required.  Is  there  any  obligation 
in  a  parish  to  pay  any  man  who,  without  their  knowledge, 
b  called  in  to  attend  f]  Whether  or  not,  there  is  a  legal 
liability  for  surgical  attendance  without  having  had  a  pre- 
vious knowledge  that  it  was  required ;  there  is  here  evi- 
dence to  shew,  that  the  officers  knew  of  the  medical  at- 
tendance. All  the  cases  where  moral  obligation  has  been 
mentioned  were  equally  cases  of  legal  obligation.  There 
is  no  moral  obligation,  distinct  from  legal  obligation^  which 
attaches  on  overseers.  If  any  class  of  persons  were  with- 
out a  legal  claim  to  relief,  there  might  be  a  moral  obliga- 
tion; but  the  liability  depends  on  statute,  which  is  a  legal 
liability;  and  every  one  has  a  right  to  claim  relief,  either 
where  he  resides  or  in  the  parish  where  he  is  settled. 
There  has  been  a  misunderstanding  of  the  term  **  moral 
obligation,*'  as  distinct  from  legal  obligation.  The  term 
**  moral  obligation,"  as  applied  to  cases  of  this  sort,  was 
introduced  by  Watson  v.  Turner  (c).  That  has  been  con- 
sidered as  an  authority  that  an  express  promise  upon  a 
moral  obligation  will  support  an  assumpsit.  But  the  case 
of  Watson  v.  Turner  has  been  very  considerably  doubted; 

(«)  8  East,  498.         (6)  Vol.  2,  p.  43?.        (c)  BuU.  N.  P.  129. 
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^<^*j^^«»  and  in  a  note  to  the  case  of  WennaU  v.  Adney  (a),  the 
learned  Reporters  treat  it  as  erroneous,  and  endeavour 
to  account  for  the  origin  of  the  mistake.  The  term 
''moral  obligation"  was  probably  used  in  Watson  v. 
Turner  in  contradistinction  to  ''  no  moral  obUgatioD," 
not  to  a  legal  obligation:  distinguishing  it  from  a  case 
where  there  is  an  obligation,  and  where  there  b  none. 
Now,  what  obligation  can  there  be  in  WaUon  v.  Tumert 
It  was  an  action  brought  by  an  apothecary  against  the 
overseers  of  a  parish  for  the  cure  of  a  pauper  ''  who 
boarded  with  her  son  out  of.  the  parish."  She  was  sud- 
denly taken  ill,  and  her  son  called  in  the  plaintiff,  who 
attended  her  four  months.  After  the  cure,  the  overseer 
was  applied  to,  and  promised  to  pay  the  plaintiff's  bill. 
The  Court  said,  that,  **  though  there  was  no  precedent 
request  from  the  overseers,  yet  the  promise  was  good, 
notwithstanding  the  Statute  of  Frauds;  for  overseers  are 
imder  a  moral  obligation  to  provide  for  the  poor.'*  It 
is  cited  by  Mr.  Serjeant  WilUams^  in  WennaU  v.  Ad- 
ney^ as  a  case  of  legal  liability,  ''  because  they  were 
bound  by  law  to  provide  for  the  poor."  Aikvu  ?. 
Banwell  was  a  case  of  casual  poor,  and  there  Le  Blanc, 
J.,  says,  *'  There  was  a  moral  as  well  as  legal  obliga- 
tion to  maintain  the  pauper  in  his  illness  in  the  parish 
where  he  was  at  the  time;"  and  Lord  EUenborough  says, 
*'  A  moral  obligation  is  a*  good  consideration  for  an  ex- 
press promise,  but  it  has  never  been  carried  farther,  so  as  to 
raise  an  implied  promise  in  law."  [Bayley,  B. — In  reality 
Mr.  Justice  .L^  Blanc  thought  that  the  parbh  in  which 
the  pauper  was  settled  was  under  no  legal  obligation  to 
pay  the  other  parish  for  medical  assbtance  where  a  sud- 
den illness  occurs  there].  Wing  v.  MiU  was  a  case  of 
legal  obligation,  and  it  would  have  been  of  no  importance 
that  the  plaintiff  was  desired  to  make  out  hb  bill  to  WU- 

(fl)  3B.  &P.249. 
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loughby  parish,  unless  there  had  been  such  legal  obli-  Bxch.  of  Piemt, 
gation,  for  it  would  have  been  nudum  pactum.  It  is  clear 
from  the  reasoning  used  by  the  Court,  that  they  would 
have  come  to  the  same  conclusion,  although  there  had 
been  no  express  promise:  with  the  exception  of  the  ex* 
press  promise,  the  present  case  exactly  resembles  Wing  v. 
MiUs.  The  fact  of  relief  distinguishes  this  case  from  At" 
kins  V.  Banwell,  and  brings  it  within  the  decision  in  Wing 
▼.  Mill  {a).  [Bayleyt  B.— It  does  not  follow  that,  because 
pay  is  allowed  from  his  own  parish  for  a  pauper  in  another, 
that  his  own  parish  would'  have  been  bound  to  pay  for 
medical  attendance  without  an  express  promise].  But  it 
shews  a  legal  obligation,  and  then  the  recognition  by  the 
overseers  after  the  receipt  of  the  letter  is  tantamount  to 
an  express  promise.  Lamb  v.  Bunce  (6),  and  Gent  v. 
Tomkins  (c),  were  both  cases  of  casual  poor.  In  Geni 
V.  Tomkins  it  was  ^held  that  \  the  parish  to  which  the 
pauper  belonged  was  under  no  obligation,  but  that 
the  parish  in  which  he  lay  ill  was  liable.  It  appears 
that  the  reason  given  was,  that  he  was  casual  poor  in 
the  parish  in  which  he  was  residing,  and  that  they 
were  therefore  bound  to  find  him  with  medical  assist- 
ance;  and,  in  short,  that  it  was  nudum  pactum  as  regarded 
the  other  parish.  [Bayley,  B. — The  Court  granted  a 
new  trial  on  the  ground  that  the  damages  ought  to  be 
confined  to  the  subsequent  attendance  on  the  faith  of  the 
promise].  Wing  v.  JUill  is  sustainable  only  on  the  ground 
of  legal  liability ;  for  if  that  were  taken  away,  then  the 
argument  of  the  learned  person  who  moved  for  a  new  trial 
would  have  been  unanswerable.  Copley^  Serjt.,  there 
states  the  true  ground :  *'  The  poor  laws  are  mere  arbitrary 
enai^tments,  and  do  not  carry  moral  obligations  beyond  the 
legal  liability,  which  in  this  case  attached  on  the  parish 
which  was  the  residence  of  the  pauper.**  That  case  pro- 
Co)  1  B.  &  A.  104.       (h)  4  M.  &  S.  276.       (c)  1  D.  &  R.  641. 


Digitized  by 


Google 


818 


CASES  IN  TUE  BXCUfiQUBR, 


Etch,  cf  PUat,  ceeds  on  the  ground  of  its  being  a  legal  obligation.  The 
previous  cases  proceed  on  the  same  ground.  The  ques- 
tion here  then  is,  whether  the  present  is  the  case  of  a 
moral  or  a  legal  obligation?  During  the  twelve  months 
that  the  plaintiff  attended  the  pauper^  the  illness  was  a 
gradual  decay ;  after  the  plaintiff  had  attended  some  time 
there  is  a  notice  given  by  him  to  the  overseers;  there  is 
no  doubty  therefore,  as  to  the  knowledge  of  the  defen- 
dant that  the  plaintiff  attended  after  he  had  received 
the  letter;  and  the  sum  of  13/.  Is.  was  incurred  after  that 
time.  [Lord  Lyndhurst^  C.  B.— It  is  a  remarkable  cir- 
cumstance that  the  sum  originally  allowed  for  maintenance 
is  discontinuedi  then  the  letter  is  written,  and  after  that 
the  overseers  renew  the  allowance;  is  not  that  as  much  as 
to  say,  that  the  pauper  is  to  remain  where  he  is?  I  think 
that  a  legal  obligation  arose  out  of  that  transaction.  If 
the  pauper  cannot  be  removed,  then  the  obligation  is  on 
the  parish  where  the  pauper  is  residing  as  casual  poor; 
but  if  the  parish  where  the  pauper  is  settled  desire  that 
he  shall  not  be  removed,  then  a  legal  liability  attaches  on 
that  request.] 

Lord  Lynduurst,  C.  B. — I  am  of  opinion  that  there 
ought  to  be  a  verdict  entered  for  the  plaintiff  for  so  much 
of  this  bill  as  was  incurred  after  the  letter  was  sent  by  the 
pauper's  wife.  I  come  to  this  conclusion  on  the  special 
and  peculiar  facts  of  this  case.  From  the  facts  of  the  case 
it  appears  that  the  pauper,  being  settled  in  the  parish  of 
Gumfresion^  had  resided  for  some  time  in  the  parish  of  Si. 
Florence;  that  he  had  during  that  time  had  an  allowance 
from  his  own  parish ;  that  allowance  was  afterwards  discon- 
tinued, the  overseers  saying  they  would  not  pay  him  any 
more  unless  he  removed  into  his  own  parish.  He  was 
afterwards  taken  ill,  and  attended  for  nine  weeks  by  the 
plaintiff;  then  a  letter  is  taken  over  to  the  overseers  of 
the  parish  of  Gum/reston  by  the  pauper's  wife,  and  they 
directed  the  allowance  to  be  renewed,  and  it  was  continued 
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to  the  death  of  the  pauper.   They  know,  therefore,  of  the  ^^\^^^'^*' 
pauper's  being  there ;  that,  in  my  opinion,  amounts  to  a     y      y     "^ 
request  on  the  part  of  the  oflScers  that  the  pauper  should      Patmtkk 
not  be  removed,   and  to  a  promise  that  they  will  allow     Williami. 
what  was  requisite.    They  knew  by  the  same  letter  of  the 
plaintiff's  attendance.     This,  in  my  opinion,  was  an  ac- 
ceptance of  the  plaintiff's  services,  and  created  a  legal 
liability. 

Batley,  B. — I  am  of  opinion  that  the  parish  is  liable, 
and  that  the  plaintiff  can  maintain  the  present  action. 
The  legal  liability  is  not  alone  sufficient  to  enable  the  par- 
ty to  maintain  the  action^  without  a  retainer  or  adoption 
ot  the  plaintiff  on  tlie  part  of  the  parish.  The  legal  lia- 
bility of  the  parish  does  not  give  any  one  who  chooses  to 
attend  a  pauper  and  supply  him  with  medicines  a  right  to 
call  on  them  for  payment.  It  is  their  duty  to  see  that  a 
proper  person  is  employed,  and  they  are  to  have  an  option 
who  the  medical  man  shall  be.  Wing  v.  Mill  does  not 
go  the  length  of  saying  that  a  mere  legal  liability  is 
enough ;  there  must  be  a  retainer  or  adoption.  In  that 
case  the  parish  officers  were  aware  of  the  attendance,  and 
sanctioned  it,  because  they  applied  to  him  to  send  in  his 
bill.  In  this  case  it  appears  that  the  pauper  resided  in 
the  parish  of  SL  Florence^  and  belonged  to  the  parish  of 
Gumfrestofif  which  for  some  time  relieved  him  in  the  other 
parish.  They  afterwards,  however,  discontinued  this  re- 
Kef.  Subsequently,  medical  attendance  became  essential, 
and  the  plaintiff  attended  at  first  without  an  order  from  the 
parish :  and  in  doing  so,  acted  at  his  own  peril.  But  after 
eight  or  nine  weeks  a  letter  is  sent  by  the  plaintiff  to  the 
parish  officers  of  Oumfreston — what  its  contents  are  we  do 
not  know,  but  there  is  no  difficulty  in  discovering  what 
the  tenor  of  it  was.  It  is  sent  to  Williams,  the  defendant, 
who  was  one  of  the  overseers  of  Gum/reslon;  that  letter 
is  not  now  to  be  found;  but  we  may  look  to  the  acts 
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^'<?*- ^^'^«»'  of  the  parties  to  know  what  it  contains.  The  OTerseers 
of  Gumfreston  renewed  those  payments  which  they  had 
formerly  made  to  him,  and  therefore  they  acquiesced  in 
his  remaining  in  the  parish  of  St.  Florence.  They  no 
longer  desire  the  pauper  to  be  removed »  and  they  ought 
to  have  restrained  the  plaintiff  from  attending,  or  ap- 
pointed a  surgeon  of  tlieir  own ;  but  neither  is  done. 
That  raises  the  inference  that  they  had  agreed  not-only  to 
maintain  the  pauper,  but  that  they  had  adopted  the  plain- 
tiff as  the  medical  attendant.  Therefore,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover  to  the  extent  of  ISL 
Is.,  the  amount  incurred  since  the  letter  was  sent.  There 
is  another  circumstance  to  shew  that  Williams  had  re- 
ceived the  letter,  because  he  says,  when  asked  to  pay, 
that  **  the  attendance  began  before  the  plaintiff  wrote 
to  me.**  He  seems  to  have  considered  that  the  contract 
was  entire,  and  that  he  was  not  liable  for  any  part. 


Vaughan,  B.,  and  Bolland,  B.,  concurred. 

Rule  made  absolute  for  entering  a  verdict 
for  IS/.  Is. 


Doe  on  the  Demise  of  Ann  Mbyrick  v.  Mary  Meyrick, 

Widow. 


^Ejectment  brought  by  the  lessor  of  the  phiintiff,  as 
devisee  under  the  will  of  William  Meyrick^  clerk,  to  re- 


A.  being  pos- 
sessed of  consi- 
derable estates, 
which  were  his 
old  family  es- 
tates, and  having  also  purchased  several  estates  for  money  considerations,  and  exchanged  several 
parts  of  the  family  estates  for  other  lands,  and  amongst  others  for  the  estate  in  question,  devised 
as  follows :  **  I  give  and  devise  all  my  messuages,  tenements,  mills,  lands,  rents,  heredita- 
ments, and  real  estates  whatsoever,  which  I  have  heretofore  from  time  to  time  '  purchased*  from 
different  persons  in  the  several  deeds  and  conveyances  thereof  named,  &c,  to  my  sisters  J.  M.  and 
E.  M" —  Heldf  that  the  esute  which  the  testator  had  obuined  in  exchange  passed  to  bis  sisters 
under  this  devise  as  part  of  the  purchased  estates. 
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cover  tlie  possession  of  a  farm  called  Galanddu.  in  the  Bxch.  rf  Pkat, 

.  1833. 

county  of  Anglesey.     A  verdict  was  taken  for  the  plaintiff 

by  consent,  subject  to  the  opinion  of  the  Court  on  the 
following  case : — 

The  Reverend  WilUam  Meyrick  was  the  owner  of  con- 
siderable estates  in  the  county  of  Anglesey,  and,  before 
the  making  of  the  will  hereafter  mentioned,  purchased  for 
money  considerations  several  estates  in  the  same  county, 
the  yearly  rents  of  which  purchased  estates  amounted  at 
the  time  of  his  death  to  100/.  a  year.  He  likewise  ex- 
changed several  parts  of  the  family  estate  for  other  lands ; 
and  amongst  the  rest  he  exchanged  certain  messuages  and 
lands  with  one  Holland  Gr\ffithy  for  a  farm  called  Go- 
landdu,  being  the  premises  in  question,  which  were  situate 
in  the  parish  of  LlanfecheUy  and  which,  by  indenture  dated 
the  ISth  of  November,  1796,  Griffith,  in  consideration 
of  certain  lands  to  be  conveyed  by  Meyrick,  and  of  30^ 
to  be  paid  by  Meyrick,  conveyed  to  him  in  fee.  The 
sum  of  30/.  mentioned  in  the  deed  was  not  paid  as  the 
value  of  the  premises  comprised  therein,  but  merely  to 
balance  and  equalize  the  exchange.  Upon  the  execution 
of  the  indenture  of  the  12th  of  November,  1796,  the 
said  Holland  Griffith  and  IVilliam  Meyrick  entered  re- 
spectively into  possession  and  receipt  of  the  rents  and 
profits  of  the  said  exchanged  premises,  and  the  said  Hoi' 
land  Griffith  is  still  in  the  possession  and  receipt  of  the 
rents  and  profits  of  the  premises  given  him  in  exchange  ; 
and  the  said  William  Meyrick  entered  into  and  continued 
in  possession  and  receipt  of  the  rents  and  profits  of  the 
said  premises  in  the  said  indenture  mentioned,  called  Tyd' 
dyn  Gil  and  Galanddu,  and  continued  in  possession  of  the 
said  premises  called  Galanddu  until  the  time  of  his  death, 
which  happened  on  the  15th  of  October,  1819.  The  said 
WiUiam  Meyrick  made  his  will,  dated  the  35th  day  of 
June,  1816,  which  was  duly  executed  and  attested  in  such 
manner  as  is  required  for  passing  real  estates,  and  which  said 
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Exch.  of  PUat,  will,  as  regarded  his  real  estates,  was  in  the  following  words : 
'*  I  give  and  devise  all  and  every  my  several  messuages, 
tenements,  mills,  lands,  rents,  hereditaments  and  real  es- 
tate whatsoever,  situate  in  the  several  parishes  of ''  Uanfe- 
chell,*^  LlanrhwydrySi  Llanrhyddlad,  LlanphangelynhoW' 
nyn,  Llanfairynenbull  and  Henegluys,  or  elsewhere,  io  the 
county  of  Anglesey ,  which  I  have  heretofore  from  time  to 
time  ^* purchased*'  from  different  persons  in  the  several 
deeds  of  conveyances  thereof  named,  and  which  are  now 
vested  in  me  in  fee  simple^  or  in  some  other  person  or  per- 
sons to  and  for  my  use  and  benefit,  unto  and  to  the  use 
and  behoof  of  my  two  sisters,  Jnn  Meyrick  and  EliMabeth 
Meyrickf  and  their  assigns,  in  equal  shares,  for  and  during 
the  term  of  their  joint  and  natural  lives,  and  for  the  life 
of  the  survivor  of  them ;  and  from  and  after  the  end,  ex- 
piration, or  sooner  determination  of  either  and  both  of  these 
estates,  by  forfeiture  or  otherwise,  in  their  lifetimes  or  the 
lifetime  of  the  survivor  of  them,  then  to  the  use  and 
behoof  of  the  Reverend  Lewis  Hughes,  and  John  Jones, 
the  younger,  of  Beaumaris,  gentleman,  and  their  Heirs, 
during  the  joint  and  natural  lives  of  my  said  two  sisters, 
and  during  the  life  of  the  survivor  of  them,  in  trust  to  sup- 
port and  preserve  the  contingent  uses  and  estates  herein- 
after limited  from  being  defeated  or  destroyed,  and  for 
that  purpose  to  make  entries,  and  bring  actions  as  occasion 
shall  be  and  require,  but  nevertheless  to  permit  and  suffer 
my  said  two  sisters,  or  their  assigns,  and  the  survivor  of 
them,  and  her  assigns,  to  receive  and  take  the  rents,  issues, 
and  profits  of  the  several  messuages,  tenements,  mills,  lands, 
rents,  and  hereditaments,  for  their  use,  in  equal  shares, 
during  their  joint  natural  lives,  and  for  the  life  of  the  sur- 
vivor of  them ;  and  from  and  immediately  after  the  decease 
of  the  survivor  of  my  said  two  sisters,  I  give  and  devise  all 
that  messuage  or  tenement,  farm,  lands,  and  hereditaments 
and  premises,  with  the  appurtenances  thereto  belong- 
ing, called  by  the  name  of  Lucy,  otherwise  called  Tgd^ 
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dyn  Lucy,  situate  in  the   parish   of  Llanfechell  afore-  Bxch.rfPUm$^ 
said,  now  or  late  in  the  occupation  of  John  Parry,  his 
under-tenants  or  assigns,  and  all  my  estate,  right,  title 
and  interest  in  and  to  the  same,  (being  part  and  parcel  of 
my  purchased  real  estates  aforesaid),  unto  and  to  the  use      mbtrioe. 
and  behoof  of  my  friend  Robert  Pritchardf  gentleman,  his 
heirs  and  assigns,  for  ever;  and  as  to,  for,  and  concerning 
the  remainder  of  all  those   the  aforesaid  real  estates,  by 
me  heretofore  purchased  as  aforesaid,  I  give  and  devise 
the  same  and  every  part  and  parcel  thereof  unto  and  to  the 
use  and  behoof  of  my  dear  brother  TTiomas  Meyrick,  his 
heirs  and  assigns,  for  ever."    The  tenement  called  Lucy, 
otherwise  Tyddyn  Lucy,  devised  by  the  said  will,  was  pur- 
chased by  the  said  William  Meyrick  for  a  money  con- 
sideration.    The  said  William  Meyrick  died  on  the  16th 
of  October,  1819,  seised  of  the  estate  called  Galamktu, 
without  revoking  his  will,  leaving  the  said  Thomas  Mey^ 
rick,  his  only  brother  and  heir-at-law,  and  his  said  two 
sisters  Ann  and  Eliuabeth,  him  surviving.  The  said  Elina^ 
beth  Meyrick  died  on  the  21st  of  June,   1821,  leaving 
her  brother  her  surviving.     Upon  the  death  of  the  said 
William  Meyrick,   the  said   Thomas  Meyrick  came  into 
possession  and  receipt  of  the  rents  and  profits  of  the  said 
premises  called  Galanddu,  and  continued  so  until  the  time 
of  his  death,  which  took  place  on  the  27th  of  January, 
1831 ;  and  the  defendant  Mary  Meyrick,  the  widow  and 
devisee  of  the  said  Thomas  Meyrick,  has  ever  since  his 
death  continued  in  adverse  possession  and  receipt  of  the 
rents  and  profits  of  the  said  premises  called  Galanddu, 
for  the  recovery  of  which  premises  this  ejectment  is  brought 
by  the  said  Ann  Meyrick,  the  lessor  of  the  plaintiff,  as 
devisee  as  aforesaid  of  the  said  Willitun  Meyrick,  against 
the  defendant  Mary  Meyrick,  as  devisee  of  the  said  Thomas 
Meyrick.    The  question  for  the  opinion  of  the  Court  is, 
whether  the  said  premises  called  Galanddu^  conveyed  to 
the  said  William  Meyrick  as  above*mentioned,  passed  by 
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^''\izz^'^*  the  will  of  the  said  fVilliam  Meyrick  to  Am  Meyriet, 
the  lessor  of  the  plaintiff,  as  part  of  his  purchased  estates? 

Follett,  for  the  plaintiff. — The  question  is  as  to  the  mean- 
ing of  the  word  **  purchased  ?"  There  are  two  modes  of  ac- 
quiring land,  vix.  by  descent,  or  by  purchase.  Littleton  Wf% 
in  his  Tenures,  s.  12,  *' Also,  purchase  is  called  the  posses- 
sion of  lands  or  tenements  that  a  man  hath  by  his  deed  or 
agreement,  unto  which  possession  he  cometh  not  by  title 
of  descent  from  any  of  his  ancestors,  or  of  his  cousins, 
but  by  his  own  deed/*    And  Lord  Coke  in   his  commen- 
tary upon  that  says,  '*  A  purchase  is  always  intended  by 
title,  and  most  properly  by  some  kind  of  couTcyance,  either 
for   money,  or  some    other  consideration,  or  freely  of 
gift ;  for  that  is  in  law  also  a  purchase.     But  a  descent^ 
because  it  cometh  merely  by  act  of  law,  is  not  said  to  be 
a  purchase ;  and  accordingly  the  makers  of  the  act  of  Par- 
liament in  1  Hen.  5,  c  5,  speak  of  them  that  have  lands 
by  purchase  or  descent  of  inheritance.     And  so  it  is  of  an 
escheat  or  the  like,  because  the  inheritance  b  cast  upon 
or  a  title  vested  in  the  lord  by  act  in  law,  and  not  by  his 
own  deed  or  agreement,  as  our  author  here  saith.**  There 
is  no  question,  therefore,  that  the  word  purchase  applies  to 
lands  which  a  man  has  got  by  any  other  means  than  by  de- 
scent or  by  operation  of  law.  There  is  nothing  on  the  face 
of  the  will  to  shew  that  the  testator  used  the  word  in  other 
than  the  legal  sense.  The  only  difficulty  is,  whether  "  pur^ 
chased"  means  legal  purchase  or  land  bought?    If  there 
is  nothing  in  the  will  to  shew  that  the  testator  meant  to 
use  the  words  in  other  than  the  legal  sense,  the  lands 
would  pass  by  the  will  to  the  plaintiff.    The  question  is^ 
whether,  where  you  find  the  word  '*  purchased**  in  a  wiD, 
it  must  not  be  taken  in  the  legal  sense,  unless  you  find 
something  there  to  shew  that  the  testator  meant  to  use  it 
in  another  sense  ?   It  is  evident  that  this  will  was  drawn  by 
a  lawyer;  and  the  fair  inference  from  that  is,  that  whatever 
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the  testator  took  by  conveyance  was  intended  to  pass.  The  ^^^^f^^^* 
rule  is  this,  that  words  in  wilk  or  deeds  must  be  taken  primd     v      ^  '   ^ 
facie  to  be  used  in  their  legal  sense,  unless  there  b  some-         i>ob 
thing  to  shew  that  the  testator  intended  otherwise.  There      Mkyrick 
is  here  something  more  than  the  word  **  purchased."  The      metbick. 
words  are,  "  which  I  have  heretofore  from  time  to  time 
purchased  from  different  persons  in  the  several  deeds  of 
conveyances  thereof  named,  and  which  are  now  vested  in 
me  in  fee  simple,"  &c.     What  reason  is  there  that  he 
should  use  those  words,  imless  he  intended  to  include  all 
lands  conveyed  to  him  by  deeds  of  conveyance?  If  there  be 
a  doubt  as  to  the  legal  meaning  of  the  will,  the  legal  mean- 
ing of  the  words  must  be  taken.     [Lord  Lj/ndhurst,  C.  B. 
— Suppose  a  word  has  a  popular  meaning,  and  a  technical 
meaning,  in  which  must  it  be  read  ?]     Primd  facie  in  a 
technical  sense.  The  word  **  purchased"  has  a  strict  legal 
meaning.    Besides,  the  testator  refers  to  the  etates  pur- 
chased "  in  the  several  deeds  of  conveyances  named,  and 
vested  in  him  in  fee."    It  is  quite  clear  that  those  words 
would  include  the  lands  conveyed  to  him  in  exchange. 

Uojfdf  contrh. — If  the  word  '^ purchased''  had  a  clear 
legal  meaning,  like  the  word  **  heir,"  the  onus  of  shewing 
that  they  were  intended  to  be  used  in  a  different  sense 
might  be  thrown  on  the  defendant.  But  the  word  *' pur- 
chased*' has  a  popular  meaning,  not  like  the  word  *'  heir," 
which  has  a  strict  legal  meaning.  In  common  parlance  the 
word  **  purchased  "  means  *^  bought."  The  testator  had  a 
family  estate,  and  other  lands  which  he  had  bought,  and  he 
makes  the  distinction  between  his  family  estates  and  the 
lands  which  he  had  bought  with  his  savings.  It  is  quite 
clear  that  he  intended  that  his  brother  Thomas  Meyrick 
should  have  the  family  estate.  Those  acquired  from  his 
own  savings  he  gives  to  his  sisters.  The  devise  as  to 
Tyddyn  Lucy  shews  what  he  means  by  the  word  **  pur- 
chased."   He  there  uses  the  same  word,  and  that  was  un- 
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^'^^X^t^^'  Remembrancer  to  take  an  account  of  the  duties  due  and 

V      ^  '   /     payable  to  his  Majesty  from  the  said  John  Hixon,  as  such 

^  executor  as  above-mentioned,  for  or  in  respect  of  the  lega- 

PlOOTT.  ...  •  c» 

cies  or  residue  given  and  bequeathed  by  the  will  of  the 
said  John  Pigott,  with  the  usual  directions;  and  that  the 
former  order  should,  in  the  meantime,  be  enlarged. 

By  the  affidavits  it  appeared  that  the  testator,  John 
Pigott,  died  in  or  about  the  year  18 IS,  and  by  his  will  he 
made  Joseph  Mumby  his  executor  (who  duly  proved  the 
will),  and  bequeathed  him  3,000/.  and  the  residue  of  his 
personal  estate,  after  payment  of  his  other  legacies;  no 
duty  had  been  paid  on  that  and  two  other  legacies.    The 
effects  otJohn  Pigoitweve  sworn  under  15,000^:  Joseph 
Mumby  died  7th  March,  1816,  leaving  his  widow,  Jane 
Mumby,  sole  executrix  of  his  will,  who  duly  proved  the 
same.     His  effects  were  sworn  under  6,000/.,  and  he  gave 
all  his  personal  estate  to  his  widow,  the  said  Jane  Mumby: 
Jane  Mumby  died  23d  August,  1819,  leaving  James  Saun- 
ders,  Robert  Sandwith,  William  Pearson,  and  John  Hixon, 
her  executors,  who  duly  proved  her  will;  her  personal 
estate  was  sworn  under  3,000/.:  Saunders  and  Sandwith 
died  in  the;  lifetime  of  Pearson,  who  died  17th  of  De- 
cember, 1831.     Sums  had  been  paid  on  account  of  legacy 
duty,  down  to  January,  183S,  by  one  Joseph  Mumby,  a 
son  of  Joseph  and  Jane  Mumby.     On  the  part  of  the  ex- 
ecutor Hixon  it  was  sworn  that  Pearson,  until  shortly 
before  his  death,  had  alone  administered  the  effects  of 
Jane  Mumby,  and  that  Hixon  had  not  interfered  further 
than  by  signing  documents ;  that  he  had  no  knowledge  of 
the  property  or  efiects  of  Jane  Mumby,  and  that  no  assets 
of  Jane  Mumby  or  of  John  Pigott  had  ever  come  to  his 
hands. 

W.  H.  Watson,  on  behalf  of  the  executor,  shewed  cause. 
— The  Court  will  not  make  an  order  under  ASt  Geo.  3,  c.  99, 
S.2,  for  two  reasons:  First,  Hixon  has  no  assets  of  John 
Pigott s;  and,  secondly,  it  is  discretionary  in  the  Court  to 
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make  this  order  or  not;  and,  after  so  great  a  delay,  they  ^*^\^^^^ 
will  not  do  so.  On  the  first  point:  the  duty  sought  to 
be  enforced  by  the  Crown  in  this  case  is  imposed  by  36 
Geo.S^  c.  b2,  ss.  6  &  35,  by  which,  when  an  executor  is 
entitled  to  retain  for  a  legacy  or  the  residuum  due  to  him- 
self, the  duty  then  shall  be  a  debt  due  to  the  King;  and 
by  42  Geo.  3,  c.  99,  s.  2,  the  Court  of  Exchequer  is  em- 
powered to  grant  a  rule  to  shew  cause  why  the  exe- 
cutor should  not  deliver  an  account,  upon  oath,  of  all  le- 
gacies respectively  paid  or  administered  '*  by  him,  her 
or  them 9^^  and  why  those  duties  have  not  been  paid.  It  is 
not  necessary  to  contend,  perhaps  it  is  impossible  to  do  so, 
that  an  executor  of  an  executor  is  not  within  this  statute, 
but  it  is  essentially  necessary  to  make  out,  on  the  part  of 
the  Crown,  that  the  executor  has  had  assets.  Now  it  ap- 
pears here,  that  Hixon  never  has  had  assets  in  his  hands ; 
and  no  rule  is  more  clear  in  Courts^  both  of  law  and 
equity,  than  that  one  of  several  executors  is  only  charge- 
able for  assets  actually  coming  to  his  own  hands ;  and  if 
this  order  were  made,  it  would  be  charging  him  with  as- 
sets which  he  never  had :  for  it  appears  that  Hixon  never 
had  assets.  From  the  circumstance  of  Joseph  Mumbtfs 
estate  being  bequeathed  to  his  executrix,  and  sworn  under 
6,000/.,  and  her  personalty  being  sworn  under  3,000/.,  an 
inference  is  attempted  to  be  drawn  that  Mrs.  Mumhtfi 
executors  had  assets  of  Pigoit;  now  the  duty  was  a  debt 
due  from  Mumby  or  from  Mrs.  Mumby,  and,  therefore, 
the  nonpayment  by  them  would  only  amount  to  a  devai- 
tavii  in  one  of  them,  although  Mrs.  Mumby  as  executrix 
of  her  husband,  or  Hixon  as  her  executor,  may,  under 
30  Car.  2,  c.  7,  and  4  &  5  FT.  ^  M.  c.  24,  s.  12,  be  liable 
for  the  devastavit  of  their  testator.  [Bayley,  B. — And 
then  only  cfe  bonis  testatoris].  1  Saund.  219,  e,  /,  n.  8, 
is  an  authority  to  that  effect;  and  therefore,  unless  Hixon 
has  assets,  the  case  is  carried  no  further.  It  is  true  this 
present  rule  is  only  to  account;  but  the  Court  will  not 
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Krck,  •f  Pitas,  m&ke  an  order  unless  some  case  be  made  out.  Secondly^ 
the  Stat.  42  Geo.  3,  c.  99^  leaves  it  discretionary  in  the 
Court  to  make  the  order  or  not^  as  they  are  to  act  '^  on 
such  affidavits  as  they  consider  sufficient,"  and  to  make 
the  rule  absolute  in  every  case  in  which  it  may  appear 
necessary,  &c.  Now^  although  in  suits,  laches  is  not  im- 
putable to  the  Crown,  yet,  on  a  summary  application,  the 
Court  will  leave  the  Crown  to  its  ordinary  remedy,  espe- 
cially when  such  a  time  as  twenty  years  have  elapsed,  a 
period  of  time  after  which  a  bond  is  presumed  to  be  satis- 
fied, and  a  right  of  entry  is  barred. 

AmoSf  for  the  Crown. — The  present  application  is  only 
to  account;  and  if  Hixon  has  no  assets,  it  will  be  so  found, 
and  he  will  not  be  charged  with  the  duties.  To  shew  that 
there  are  assets,  Mrs.  Mumbys  personal  estate  passed  to 
her  executors,  which  was  sworn  under  3,000/.,  and  this  is 
chargeable  with  the  present  duties.  Moreover,  duties 
have  been  paid  on  the  legacies  down  to  the  present 
time,  which  is  an  admission  that  there  are  assets.  [iSay- 
ley^  B. — But  those  were  not  paid  by  Hixon].  It  must 
be  inferred  that  they  were  paid  with  his  privity,  as  they  were 
paid  by  a  party  claiming  under  Mrs.  Mumby's  will.  The 
statute  is  to  be  put  in  force  by  the  Court  whenever  they  are 
satisfied  the  duties  are  unpaid.  The  Crown  may  have  had 
good  reason  for  not  enforcing  them  sooner,  and  the  lenity 
of  the  Crown  is  not  to  be  urged  against  them  now.  The 
executor  of  an  executor  is  in  the  same  situation  with 
respect  to  the  acts  for  enforcing  the  legacy  duties  as 
the  original  executor.  [Bayley,  B. — But  here  you  have 
an  executor  who  has  not  received  assets;  ought  we  in  such 
a  case  to  enforce  a  clause  which  leaves  the  exercise  of  the 
power  in  our  discretion  ?  The  inquiry  prayed  for  is  attended 
with  considerable  expense,  and  we  ought  not  to  send  this 
party  before  the  Remembrancer,  unless  we  are  satisfied  that 
something  will  probably  be  forthcoming.  The  Crown  ought 
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to  have  the  means  of  enforcing  the  duties ;  but  my  difficulty   Btck,  ofPteas, 
here  is,  that  this  party  does  not  appear  ever  to  hare  in-  ^ 

termeddled  with  the  estate,  and  the  Crown  is  now  calling  & 

on  him  to  account  for  duties  which  have  accrued  more 
than  twenty  years].  The  delay  originated  from  a  suit  in 
equity;  but,  at  all  events,  the  Crown  cannot  be  prejudiced 
by  delay,  and  no  laches  can  be  imputed  to  it. 

Bayley,  B. — In  this  case  we  are  called  on  to  exercise 
the  discretion  with  which  we  are  invested  by  the  42  Geo. 
3,  c.  99,  s.  2,  and  which  I  think  we  ought  not  to  exercise  in 
this  particular  case  so  as  to  compel  this  executor  to  account. 
The  provision  in  the  statute  is,  that  in  every  case  in  which 
executors,  &c.,  shall  not  have  paid,  &c.,  within  proper  and 
reasonable  time,  it  shall  be  lawful  for  this  Court  to  grant  a 
rule,  &c.;  and  to  make  such  rule  of  Court  absolute,  in  every 
case  in  which  the  same  may  appear  to  the  Court  to  be  pro- 
per and  necessary,  for  the  better  enforcing  the  payment  of 
any  of  the  said  duties.  Now  the  words, ''  proper  and  reason- 
able time,"  only  apply  to  the  executors,  &c.,  not  having  paid 
the  duties  within  a  proper  and  reasonable  time ;  and  there 
is  nothing  in  the  act  which,  in  terms,  limits  the  discretion 
of  the  Court  as  to  the  time  in  which  an  application  of  this 
kind  ought  to  be  made.  But,  without  any  such  words,  it 
seems  to  me  that  we  must  exercise  our  discretion  so  as  to 
require  the  application  of  this  notice  to  be  made  within  a 
reasonable  time ;  and  that  we  should  require  some  expla- 
nation of  the  delay  to  be  shewn  upon  affidavits,  in  cases 
where  a  very  long  time  has  elapsed.  Now  here  the  ap- 
plication is  to  account  for  duties  and  residue  under  the 
will  o{  John  Pigoiti  who  died  in  1812,  and  made  Joseph 
Mumby  his  executor.  Mumby  died  in  1816,  leaving  his 
widow,  Jane  Mumby,  his  executrix,  and  she  died  in  1819, 
leaving  Hixon,  the  person  against  whom  this  application 
is  made,  and  three  others,  her  executors.  The  defendant 
is  now  the  only  surviving  executor  otJane  Mumby.    One 
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Exch.  of  PUat,  of  the  three  executors,  who  died,  had  acted  up  to  18SI, 

lod3  r  ' 

and  had  managed  the  estate  solely  for  some  time  before 
that  year  when  he  died.  It  appears  that  Hixon  never  has 
acted,  and  that  he  has  received  no  assets.  It  is  sworn, 
that  his  only  interference  has  been  'm  signing  necessary 
documents ;  and  that  he  has  no  knowledge  of  the  estate  of 
Jane  Mumby^  and  that  no  assets  ofPigoii  ever  came  to  his 
hands.  I  think,  under  these  circumstances,  that  it  would 
be  an  unreasonable  exercise  of  our  discretion,  if  we  were 
to  force  this  person  to  account,  at  considerable  expense, 
and  the  rule,  therefore,  must  be  discharged. 

Vauohan,  B. — I  am  of  the  same  opinion.  I  think  that 
the  circumstances  stated  in  the  aflSdavits  disclose  a  sa- 
tisfactory answer  to  the  application ;  and  I  think  that  it 
would  be  making  the  act  an  engine  of  oppression  if  we 
were  to  enforce  its  provisions  under  the  circumstances 
brought  before  us  in  the  affidavits,  made  in  opposition  to 
this  rule. 

The  rest  of  the  Court  concurred,  and  the  rule  was  dis- 
charged. 


A,  contracted, 


Allbm  and  Another,  Assignees  of  Charles  Baker,  a 
Bankrupt,  9.  Cameron. 

Assumpsit  on  an  agreement,  dated  the  SOth  of 
^r^t^iolT^  &p/m6^,  1828,  by  which  C  Baker,  the  bankrupt, 
seu  and  pUnt  a  and  one  James  AUen,  jointly  and  severally  promised  and 

quantity  of  trees 
on  B*9  land; 
and  also  that 

**  he  should  and  would,  at  his  own  costs  and  charges,  well  and  sufficiently  ktp  in  order  ike  trees 
qforesaid  for  two  years  after  the  planting,  and  that  such  as  should  die  during  that  period,  (except 
from  injury  hy  sheep,  game  or  cattle),  should  be  replaced  by  him."  In  an  action  to  recover  the 
price,  the  jury  thought  that  the  words  "  keep  in  order"  meant  to  prune  only,  and  did  not  extend 
to  weeding  and  clearing  the  ground,  and  they  found  their  verdict  accordingly.  The  Court,  think* 
ing  this  an  improper  construction,  granted  a  new  trial. 

Held,  also,  that  evidence  of  non- performance  by  J.  of  any  part  of  the  contract  on  his  part  was 
admissible  in  reduction  of  damages. 
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agreed,  that  they,  or  one  of  them,  should  and  would,  dur-  B^ch.  of  piem$, 
ing  the  then  present  autumn,  procure,  sell,  and  plant 
70,000  plants  or  trees,  of  the  sort,  description  and  kind 
therein  mentioned,  in  and  upon  certain  lands  of  the  defen- 
dant; and  also,  that  they,  the  said  C.  Baker  and  Jamet 
Atten,  should  and  would,  at  their  own  costs  and  charges, 
well  and  stjfficienily  keep  in  order  the  trees  aforesaid  for 
the  space  of  tioo  years  next  after  the  planting  thereof  and 
that  such  of  them  as  should  die  during  such  period  of  two 
years  aforesaid,  (save  and  except  from  injury  by  sheep, 
game  cmd  cattle  J,  should  be  replanted  in  the  proper  sea- 
sons for  such  purposes,  that  is  to  say,  in  the  autumn  of  the 
year  1829,  and  again  in  the  autumn  of  the  year  1830,  by 
them  the  said  C.  Baker  and  James  Allen,  and  at  their 
like  costs  and  charges,  with  trees  or  plants  of  a  similar 
sort  or  description,  respectively,  as  those  so  dying  as  afore- 
said; and  the  defendant  promised  and  agreed  to  and  with 
the  said  C.  Baker  and  James  Allen  to  pay  them  for  the 
said  plants  or  trees,  and  for  planting  and  keeping  the  same 
as  aforesaid,  the  sum  of  2201.  lOs.  in  manner  following, 
viz.  147/.,  being  two-thirds  thereof,  within  the  space  of 
one  month  next  after  such  planting  as  aforesaid  should  be 
finished  and  completed;  and  the  further  sum  of  73/.  lOs., 
being  the  remaining  one-third  thereof,  at  the  expiration 
of  the  said  period  of  two  years,  during  which  the  said  C. 
Baker  and  James  Allen  had  thereinbefore  agreed  to  keep 
in  order  and  replace  the  said  trees  in  manner  aforesaid. 
There  were  also  counts  for  goods  sold,  and  work  and  la- 
bour. The  defendant  pleaded  the  general  issue.  At  the 
trial  before  Parke,  J.,  at  the  last  Spring  Assizes  for  the 
county  of  Gloucester,  it  was  proved  that  the  trees  were 
supplied  by  Baker,  the  bankrupt,  according  to  the  agree- 
ment, and  that  5000  additional  trees  were  sent  in  the  fall 
of  the  year  1829,  and  3000  in  1830,  to  replace  such  as  had 
died.  There  was  no  notice  given  by  the  defendant  to 
Baker  to  supply  any  more  plants,  and  no  complaint  was 
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Exch,  of  Pleat,  made  that  the  number  supplied  was  insufficient.     It  was 
admitted  that  the  first  instalment  had  Jben  duly  paid. 

The  defendant  ofTered  to  prove,  in  answer,  that  many  of 
the  trees  had  been  destroyed  by  being  choked  up  with 
grass  and  weeds,  and  that  the  whole  plantation  was  not 
worth  51. ;  and  insisted  that  the  bankrupt  had  not  perform- 
ed his  contract  well  and  sufficiently  to  keep  the  trees  in 
order,  which  meant  that  the  bankrupt  was  to  weed  the 
ground,  and  prevent  the  trees  from  being  choked  up.  The 
learned  Judge  was  of  opinion,  that  this  evidence  was  not  re- 
ceivable, on  the  authority  of  Campbell  v.  Jones  (a);  but  he 
told  the  jury,  that,  in  his  construction  of  the  contract,  the 
bankrupt  ought  to  have  kept  the  ground  in  order,  at  the 
same  time  leaving  it  as  a  question  to  the  jury  what  was  the 
meaning  of  the  stipulation  in  the  agreement — **  well  and 
sufficiently  to  keep  in  order,"  and  they  found  that  it  meant 
to  prune  only,  and  did  not  extend  to  weeding  and  clearing 
the  ground  about  the  plants,  and  they  found  a  verdict  for 
the  plaintiffs  for  731. 

MaulCf  in  Easter  Term,  having  obtained  a  rule  for  a 
new  trial,  on  the  ground  that  the  jury  had  put  a  wrong 
construction  on  the  agreement,  and  that  evidence  of  im- 
proper treatment  of  the  plantation  by  JBa^^  ought  to  have 
been  received  in  evidence  in  reduction  of  damages — 

Talfourd,  Serjt.,  and  Justice^  now  shewed  cause.— 
First,  the  agreement  is,  "  well  and  sufficiently  to  keep  in 
order  the  trees  aforesaid,  for  the  space  of  two  years  next 
after  the  planting  thereof,  and  that  such  of  them  as  should 
die  within  that  period  should  be  replanted.**  If  to  "  keep 
in  order*'  meant  the  general  management,  it  would  not 
have  been  necessary  to  provide  specially  that  the  trees 
which  died  should  be  replaced;  and  the  conduct  of  the 
defendant  puts  a  construction  on  the  agreement,  for  be 

(a)  6  T.  R.  670. 
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nvc  no  notice  to  the  bankrupt  to  come  and  weed  the  Bsek,  of  Pkat, 

1833. 
plantation^  not  even  when  the  additional  trees  were  sent 

The  undertaking  by  Baker,  to  keep  the  trees  in  order  for 
two  years,  was  only  part  of  the  consideration  for  the  de- 
fendant's promise  to  pay  the  price  agreed  upon;  and  the 
pruiciple  is  correctly  laid  down  by  Mr,  Serjt.  Williams^ 
in  1  Saund.  320  6,  that  *^  where  a  covenant  goes  only 
to  part  of  the  consideration  on  both  sides,  and  a  breach 
of  such  covenant  may  be  paid  for  in  damages,  it  is  an  in- 
dependent covenant,  and  an  action  may  be  maintained  for 
a  breach  of  the  covenant  by  the  defendant,  without  aver- 
ring performance  in  the  declaration ;"  and  he  cites  Boone 
V.  Eyre  (a),  and  adverts  to  the  case  of  Campbell  v. 
Jones  {b\  on  which  the  learned  Judge  founded  his  opinion 
at  the  trial.  That  case  is  an  express  authority  in  favour 
of  the  correctness  of  the  ruling  at  Nisi  Prius  in  the 
present  case.  There  it  was  agreed,  between  C  and  Z)., 
that,  in  consideration  of  500/.,  C.  should  teach  D.  the  art 
of  bleaching  materials  for  making  paper,  and  permit  himi 
during  the  continuance  of  a  patent,  which  C.  had  obtained 
for  that  purpose,  to  bleach  such  materials  according  to 
the  specification;  and  C,  in  consideration  of  the  sum  of 
S50/.  paid,  and  of  the  further  sum  of  250L  to  be  paid  by 
Z).  to  him^  covenanted  that  he  would,  with  all  possible  ex- 
pedition, teach  Z).  the  method  of  bleaching  such  mate- 
rials, and  D.  covenanted  that  he  would,  on  or  before  the 
24th  o{  February 9  1794,  or  sooner*  in  case  C  should  be- 
fore that  time  have  taught  him  the  bleaching  of  such  ma- 
terials, pay  to  C  the  further  sum  of  250/.  In  covenant 
by  C.  against  Z).,  the  breach  assigned  was  the  non-payment 
of  the  2bOL  The  defendant  demurred,  because  it  was  not 
averred  that  C.  had  taught  Z).  the  method  of  bleaching 
such  materials ;  but  it  was  held  by  the  Court  that  the  whole 
consideration  of  the  agreement  being,   that   C.  should 

(a)  1  H.  Bl.  273,  n.  {a).  (6)  6  T.  R.  670. 
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^'«*-^^'««*»  permit  D.  to  bleach  materials  as  well  as  teach  him  the 
method  of  doing  it^  the  covenant  by  C  to  teach  formed  bat 
part  of  the  consideration,  and  D.  might  recover  a  recom- 
pence  in  damages  for  the  breach  of  such  covenant  And  C 
having  in  part  executed  his  agreement  by  transferring  to  D. 
a  right  to  exercise  the  patent,  the  latter  ought  not  to  keep 
that  right  without  paying  the  remainder  of  the  considera- 
tion^ because  he  may  have  sustained  some  damage  by  C.'# 
not  having  instructed  him,  and  the  demurrer  was  over-ruled. 
And  Mr.  Serjeant  Williams  states  the  reason  of  those  deci- 
sions to  be,  that,  where  a  person  has  received  a  pari  of  the 
consideration  for  which  he  entered  into  the  agreement,  it 
would  be  unjust,  that,  because  he  has  not  had  the  whole, 
he  should  therefore  be  permitted  to  enjoy  that  part  without 
paying  for  it;  and  he  adds  (a),  '*  Therefore  the  law  obliges 
him  to  perform  the  agreement  on  his  part,  and  leaves  him 
to  his  remedy  to  recover  any  damage  he  may  have  sus- 
tained in  not  having  received  the  whole  consideration.*' 
That  shews  not  only  that  the  plaintiff  is  entitled  to  recover 
the  ^hole  price  agreed  upon,  but  also. 

Secondly i  that  evidence  of  any  default  of  the  plaintiff's, 
such  as  that  he  did  not  keep  the  trees  in  order  pursuant 
to  the  agreement,  assuming  that  to  be  the  meaning  of  it, 
was  not  admissible  in  reduction  of  damages,  but  that  the 
defendant  is  driven  to  a  cross  action.  [Batfley,  B. — 
Campbell  v.  Jones  was  a  case  of  covenant.  It  was  settled 
by  Street  v.  Blay(b),  that  when  the  plaintiff  has  been  guilty 
of  a  breach  of  the  contract  on  his  part,  the  defendant  has  a 
right  to  insist  on  a  reduction  of  damages  on  that  account? 
In  that  case  a  person,  who  had  purchased  a  horse  warrant- 
ed sound,  sold  it  again,  and  then  repurchased  it;  and  it 
was  held  that  though  he  could  not,  on  discovering  that 
the  horse  was  unsound  when  first  sold,  require  the  original 
vendor  to  take  it  back  again,  nor  resist  an  action  by  such 

(fl)  1  Saund.  320  d.  (6;  2  B.  &  Ad.  466. 
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vendor  for  the  price,  yet  that  he  might  give  the  breach  Exek.  ofPkmB, 
of  warranty  in  evidence  in  reduction  of  damages].     In  ^ 

Sireetv.Blay' there  was  a  warranty  extending  over  the        Allen 
whole  contract,  which  distinguishes  that  case  from  this.      cambVon. 
That  case  was  similar  to  Poulion  v.  Lattimore  (a),  which 
was  an  action  to  recover  the  price  of  seed  warranted  to 
be  good  new  growing  seed,  and  it  was  held  that  it  was 
competent  to  the  buyer  to  shew  in  reduction  of  damages 
that  it  did  not  correspond  with  the  warranty.     [Bayleyf 
B.— Where  there  is  a  contract  to  do  certain  work  and 
labour  at  a  fixed  price,  is  the  plaintiff  to  have  the  whole 
price  without  completing  the  whole  contract?]  It  is  submit- 
ted that  he  is,  or  the  consequence  will  follow,  that,  on  the 
most  trifling  default,  the  whole  matter  would  be  open,  and 
the  party  would  be  absolved  from  paying  the  specific  sum 
he  agreed  to  pay.  But  even  if  it  were  not  necessary  for  the 
defendant  to  give  the  plaintiff  notice  of  the  default  in  per- 
forming his  part  of  the  contract,  the  defendant  should 
have  made  his  objection  when  the  plaintiff  had  the  means 
of  proving  that  he  had  executed  it  properly.     Hopkins  v. 
Appleby  {b).    There  barilla  was  objected  to  as  being  of 
an  inferior  quality  to  the  warranty ;  and  Lord  Ellenborough 
says,  **  It  was  incumbent  on   the  defendants  to  give  the 
seller  an  opportunity  of  establishing  his  case  by  the  opin- 
ion and  judgment  of  intelligent  men   upon  the  subject, 
and  not  to  throw  a  veil  and  obscurity  over  it,  and  debar 
the  party  from  the  fair  means  of  ascertaining  the  quality. 
By   giving  notice   in  an  early  stage,  the  plaintiffs  would 
have  been  enabled  to  send  down  a  person  to  examine  it." 
Here  the  default  should  have  been  noticed  during  the 
*arly  years  of  the  growth  of  the  trees;  it  was  too  late 
vhen   the  action  was  brought.     [Bayley^  B. — Was  what 
^ord  Jtillenborough  said  laid  down  as  a  rule  of  law,  or 
as   it  not  to  guide  the  conduct  of  the  jury?]   In  Gron* 
ig  V.  Mendham  (c),  which  was  an  action  for  the  price  of 

(a)   9  B.  &  C.  269.    (6)  I  Stark.  N.  P.  C.  477-    (c)  1  Stark.  267- 
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^^\^jf^^'  clover  seed  sold  by  sample,  the  defendant  contended  that 
the  seed  delivered  did  not  accord  with  the  sample ;  but  it 
was  held,  that,  before  he  could  go  into  such  a  defence,  he 
must  prove  that  he  gave  notice  of  his  objection  to  the 
plaintiff.  [Bayley^  B. — The  authority  of  that  case  may, 
perhaps,  be  considered  as  shaken  by  Poulion  v.  LaUt" 
more], 

Maule,  corUrh. — Firgt,  evidence  of  the  non-performance, 
or  imperfect  performance  of  the  plaintiff's  contract,  was  re- 
ceivable in  mitigation  of  damages.  The  case  of  Campbeli 
V.  JoneSf  which  was  relied  on  at  the  trial,  is  distinguish- 
able. In  that  case  there  was  an  absolute  covenant  to  pay 
on  a  given  day,  and  the  declaration  was  redundant,  as  it 
would  have  been  sufficient  if  it  had  stated  that  the  defen- 
dant covenanted,  and  then  averred  that  he  had  not  paid. 
It  was  on  a  specialty,  and  it  was  therefore  not  necessary  to 
aver  performance  of  the  condition,  or  to  shew  the  consider- 
ation, because  in  a  specialty  the  consideration  is  implied. 
That  case  is  not  analogous  to  the  present  case,  which  is 
an  action  of  aswmpsit  on  the  common  count  for  goods 
sold,  and  work  and  labour.  In  assumpsit,  a  defective 
performance  of  the  agreement  may  be  given  in  evid^oe, 
in  mitigation  of  damages;  and  in  that  action  an  aver- 
ment and  proof  of  consideration  are  necessary.  Sup- 
pose here,  that  Baker  had  delivered  only  a  part  of 
the  70,000  trees  agreed  for,  and  of  an  inferior  descrip- 
tion, is  he  to  recover  the  price  agreed  to  be  paid  for 
the  whole  ?  It  is  submitted  that  the  agreement  to  plant, 
and  to  keep  the  trees  in  order,  is  a  condition  precedent 
to  his  recovering  the  whole  money.  [Bayley,  B. — If  there 
is  a  covenant  to  pay  an  entire  sum,  on  the  performance  of  a 
condition  precedent,  a  party  cannot  recover  a  part  without 
proof  of  the  condition  performed.]    Fisher  v.  Samuda(a) 

(a)  1  Camp.  190. 
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shewB  that  the  defendant  in  the  present  case  could  not  Exeh,  of  Ptea$, 
ha? c  brought  a  cross  action,  on  the  ground  of  the  imper-     v     ^'  ^ 
feet  performance  of  the  contract  on  the  part  of  Baker^  and       Allbh 
that  the  bad  quality  of  the  article  supplied  can  and  ought     CAuztLOK. 
to  be  given  in  evidence  either  as  an  answer  to  the  whole 
demandi  or  in  abatement  of  the  damages.     [Bayley,  B. — 
Sireet  v.  Blay  goes  almost  the  whole  length  of  this  case.] 

Seamdiy^  assuming  that  the  non-performance  of  the  con- 
tract on  the  part  of  Baker  was  admissible  in  evidence,  he 
failed  to  perform  his  duty  in  not  taking  away  the  grass  from 
the  roots  of  the  plants.     The  bankrupt  undertakes  that 
there  shall  be  70,000  trees  in  good  order  at  the  end  of  two 
years,  and  therefore  he  undertakes  to  do  everything  to  keep 
them  in  good  order,  and  keeping  them  clean  so  as  to  pre- 
vent them  from  growing  up  sickly  was  a  main  part  of  the 
contract.  Keeping  in  order  could  never  have  been  intended 
to  be  confined  to  pruning ;  for  who  ever  heard  of  pruning 
trees  at  so  early  an  age  as  two  years  ?    [BoUand,  B. — If 
pruning  only  was  meant,  why  should  it  not  have  been  made 
use  of,  because  it  is  a  term  well  known  and  understood  ? 
The   stipulation,    "  save   and  except  damage  done  by 
cattle,"  &c.,  shews  that  Baker  was  to  provide  against 
damage  from  all  other  causes.]    Maule  was  then  stopped 
by  the  Court 

Bayley,  B. — The  Court  entertain  no  doubt  that  there 
ought  to  be  a  new  trial  in  this  case.  There  are  two  ques- 
tions, ^rsii  whether  the  jury  have  put  a  proper  construc- 
tion on  the  agreement?  and  secondly ,  whether  the  evi- 
dence was  properly  rejected,  and  whether  the  plaintiff 
must  recover  the  whole  sum,  or  whether  the  defendant  is 
entitled  to  a  reduction  on  the  failure  of  the  plaintiff  to  do 
all  that  he  undertook  ?  The  agreement  is,  **  that  the  plain- 
Affa  shall  and  will,  at  their  own  costs  and  charges,  well  and 
sufficiently  keep  in  order  the  trees  aforesaid  for  the  space 
»f  two  years  next  after  the  planting  thereof;  and  that  such 
»f  them  as  shall  die  during  such  period  of  two  years  afore- 
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Exek.  rfPUas,  said  (save  and  except  from  injury  by  sheep,  game,  and 
cattle)  shall  be  replanted  in  the  proper  seasons  for  such 
purposes."  Now  what  is  the  meaning  of  the  words,  **  weD 
and  sufficiently  keep  in  order?*'  It  is  desirable  that  an- 
other jury  should  state  their  opinion  of  what  they  mean. 
I  think  you  cannot  be  said  to  keep  trees  in  order  unless 
you  remove  what  impedes  their  growth ;  if  there  b  any 
foulness,  or  any  thing  by  which  nutriment  is  withheld,  they 
are  primd  facie  not  kept  in  order.  I  should  not  have 
thought  that  the  price  ought  to  have  been  taken  into  con- 
sideration any  more  than  the  amount  of  premium  m  a  policy 
can  be  looked  to  in  order  to  ascertain  the  risk  insured 
against;  Gabay  v.  Lloyd  (a);  unless  keeping  in  order  had 
been  an  equivocal  expression ;  but  in  this  case  the  price 
must  be  an  ingredient  from  which  a  construction  of  such 
an  agreement  as  this  may  be  come  at.  If  it  b  clear  that 
the  value  of  the  70,000  trees  would  nearly  exhaust  the  foil 
sum,  I  think  that  a  reason  for  considering,  where  there  is 
an  equivocal  expression,  that  the  trees  only  were  meant; 
but  if  the  price  of  the  trees  would  amount  to  a  proportion 
only  of  the  sum  agreed  on,  then  the  surplus  must  be  for 
something.  I  think  the  price  is  an  ingredient  in  the  con- 
struction of  an  agreement  in  which  equivocal  words  are 
used,  and,  therefore,  that  it  is  desirable  that  another  jury 
should  determine  what  is  the  true  construction.  Second- 
ly, Is  the  plaintiff  Uable  to  an  abatement  from  the  amount 
agreed  on  in  respect  of  misconduct  on  his  part,  or  non-ful- 
filment of  what  he  is  bound  to  perform?  The  case  of 
Street  v.  Blay  puts  this  in  a  plain  and  satisfactory  point  of 
view,  not  leaving  the  defendant  to  a  cross  action  to  recover 
for  the  diminution  in  value,  by  reason  of  the  plaintiff's  non- 
performance of  the  contract,  but  entitling  him  to  deduct 
the  amount  of  damage  he  has  sustained  thereby.  That  is 
a  very  plain  and  intelligible  rule,  and  the  present  case  shews 
the  wisdom  of  it.     The  agreement  is  to  pay  230L  lOs. 

(a)  3  B.  &  C.  793, 6. 
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plants  of  a  particular  description^  if  kept  in  order ;  and  E*ek,  of  PUiu, 
ants  of  less  value  are  introduced^  or  the  trees  are  not  > 

t  in  order^  the  vendee  is  not  driven  to  his  cross  action,        Allbn 
had  a  right  to  say,  if  the  trees  had  been  what  they      cambrok. 
[it  to  have  been,  they  would  have  been  worth  that  sum ; 
they  were  not.     That  sum,  less  by  the  difference  in  va- 
of  the  trees  as  supplied,  and  by  their  not  being  kept 
trder,  is  the  true  amount  of  the  plaintiff's  claim,  and 

value  only  is  to  be  recovered ;  so  that  if  by  the  plain- 
s  neglect  they  are  worth  nothing,  he  has  no  claim  for 
price:  he  is  entitled  to  compensation  only  for  what  he 
really  supplied  and  done,  and  not  for  any  thing  beyond. 
i  verdict,  however,  was  not  perverse,  and  therefore  the 

trial  must  be  on  payment  of  costs. 

^AUGUAN,  B. —  I  am  of  the  same  opinion.     1  think  the 
stion   of  price   was   a   material   ingredient  in   form- 
a  proper  construction  of  the  contract.     The  contract 
to  be  performed  for  220/.  10*.    Now,  if  the  value  <  ^ 

Lhe  trees,  and  the  planting  and  pruning  would  not 
»unt  to  somewhere  near  that  amount,  it  would  be  na- 
il to  say,  that  something  more  must  have  been  intended 
le  done.  I  think  the  rule,  that  there  should  be  an 
tement  of  price  for  the  non-performance  of  any  part  of 
contract  by  the  plaintiff,  is  a  convenient  rule.  I  think, 
rever,  that  this  was  not  a  perverse  verdict,  but  arose 
D  the  failure  or  mistake  of  the  jury. 

Holland,  B. — I  agree  with  the  Court,  that  there  ought 
»e  a  new  trial.  But  what  has  been  said  as  to  the  price 
ig  to  be  taken  into  consideration  in  forming  a  construc- 
i  of  a  contract,  does  not  meet  with  my  concurrence ; 
ause  a  party  may  enter  into  a  contract,  and  under- 
e  to  do  work  for  much  less  than  its  value;  as  a  young 
1  may  enter  into  a  contract  to  build  a  bridge  more 
li  a  view  to  fame  than  profit.  I  think  it,  there- 
?,  a  dangerous  doctrine,  that  the  price  may  be  im- 
ted   mto   the  consideration   of   the   construction    of 
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Exck,  of  Pleas,  this  agreement.  I  think  that  the  words, "  keep  in  order," 
ought  to  be  taken  with  reference  to  the  subject-matter 
of  the  contract ;  and  whether  it  is  to  be  pruning  only,  or 
keeping  the  roots  clear,  it  must  be  done,  if  the  words  imply 
it,  although  the  value  of  the  trees  alone  may  equal  the 
whole  price  agreed  to  be  paid. 

Gurnet,  B.,  concurred. 

Bayley,  B.,  added,  I  should  certainly  think  that  the 
price  was  not  admissible  in  construing  the  agreement,  had 
it  not  been  that  there  was  an  ambiguity  in  it. 

Rule  absolute. 


NoRRis  r.  Williams  and  Others. 

J,,  being  pos-  A  ROVER  for  a  ship. — At  the  trial,  before  Bayley ^  B., 
veMet/senther  ^^  ^^^  '^^^  Assizes  for  Anglesey^  the  following  appeared 
to  b:s  yard  to    ^o  bc  the  facts  of  the  case:— 

be  repaired.    B, 

agreed  to  find  The  vessel  in  question  was,  previously  to  the  sale  to  the 
repairs,  and  ma*  plaintiff  hereafter  mentioned,  the  property  of  one  William 
cordin  T^su**'  Wright^  of  Liverpool.  She  was  an  old  vessel  cut  down, 
plied  by  B,  and  but  whether  British  or  foreign  built  did  not  appear.  In 
the  amount  of  July^  1828,  Wright  Sent  her  to  Conway  to  be  repaired  and 
^tw^w^t!!xtl  altered;  and  she  was  placed  for  that  purpose  in  the  yard  of 
inA'tyard        t|,g  defendant    Williams^  a  ship-carpenter  at   Conway. 

with  the  above  rxr  f 

materials,  but  Williams  agreed  with  Wright  to  supply  timber  for  the  re- 

done^upon  her  pairs,  and  he,  the  other  defendants,  and  various  other 

AeoSer  cre^-  P®"^^"**  ^'^  accordingly  supply  materials  to  the  amount  of 

tort.    On  th«  gOO/.  and  upwards.     She  was  repaired  in  Williams's  yard 

▼euel  being  ad- 
vertised for  sale, 
jB.  and  the  other 

persons  insisted  that  she  shonld  not  be  removed  until  they  were  paid.  A,'s  agent  assented,  and 
said  they  should  be  paid  out  of  the  purchase-money,  and  signed  an  authority  to  the  auctioneer 
to  that  effect  The  sale  then  proceeded,  and  the  vessel  was  knocked  down  to  C,  for  3001.  Im- 
mediately  after  the  sale,  B,  and  the  other  creditors  applied  to  C.  for  payment,  and  he  promised 
that  he  would,  on  the  following  Thursday,  bring  the  purchase>money /or  the  auctitmger  to  pay  the 
creditors  with,  C.  did  not  do  so: — Held,  that  the  agreement  for  payment  of  the  repairs  out  of 
the  purchase-money,  of  which  C  was  cognisant,  and  had  aaMoted  to,  precluded  him  from  main- 
taining trover  until  auch  payment  was  made. 
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with  the  materials  so  furnished,  but  no  work  was  done  upon  E*dk,  rf  PUtu, 
her  by  Williams  or  the  other  defendants.     The  materials     ^     ^' 
not  being  paid  for,  the  parties  became  clamorous  for  their 
money,  and  insisted  that  the  vessel  should  not  be  removed 
till  they  were  paid.     In  November,  1828,  William  Wright 
advertised  the  vessel  for  sale,  and  she  was  accordingly  sold 
by  auction,  by  one  Janes,  in  Williams's  yard,  on  the  1st 
December.    On  that  morning,  before  the  sale,  the  defen- 
dants, and  the  other  persons,  having  claims  for  the  repairs, 
applied  to  Thomas  Wright,  the  brother  of  William,  and 
who  attended  to  superintend  the  sale  for  him,  for  the  set- 
tlement of  their  claims,  and  demanded  that  the  vessel  should 
not  be  taken  away  till  they  were  paid;  ^iffiaiTi^*^ attorney 
presenting  a  distinct  claim  on  his  behalf.     Thomas  Wright 
assented,  and  said  they  should  be  paid  out  of  the  purchase- 
money,  and  signed  an  authority  to  the  auctioneer  to  that 
effect.  The  sale  then  proceeded,  and  the  vessel  was  knocked 
down  to  Norris,  the  plaintiff",  for  300/. ;  the  defendant, 
Williams,  was  also  a  bidder.  William  Wright,  at  that  time, 
owed  the  plaintiff"  about  200/. :  immediately  after  the  sale, 
the  creditors  applied  to  the  plaintiff*  for  payment,  and  he 
promised  that  he  would  come  over  from  Liverpool  on  the 
following  Thursday,  and  bring  the  purchase-moneyybr  the 
auctioneer  to  pay  the  creditors  with.     He  did  not  so  re- 
turn, nor  did  he  prefer  any  claim  to  the  vessel  until  March, 
18S2,  when  he  came  over,  with  his  attorney,  to  demand 
possession  of  her  from  the  defendant  Williams,  on  whose 
>remise8  she  had  remained  ever  since  the  sale,  and  who  re- 
used to  let  them  have  access  to  her  till  the  materials  were 
^aid  for.     The  auction  duty  and  the  auctioneer's  charges 
'ere  discharged  by  Thomas  Wright  a  few  days  after  the 
ile^  but  the  purchase-money  was  not  paid  to  the  auction- 
?r,    nor  were  the  repairs  ever  paid  for.    A  bill  of  sale 
om  William  Wright  to  the  plaintiff" was  executed  on  the 
It  December,  1828,  and  described  the  vessel  as  one  **  not 
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Bxeh.  of  Pleas,  yet  having  a  name,**  but  did  not  recite  any  certificate  of  re- 
gistry; nor  was  there  any  proof  given  that  the  vessel  had, 
in  fact,  been  registered.  There  was  no  proof  that  NorrU 
bad  paid  the  balance  of  the  purchase-money  to  any  person. 
The  learned  Judge  was  of  opinion  that  the  agreement  for 
payment  of  the  repairs  out  of  the  purchase-money,  of 
which  the  plaintiff  was  cognizant,  precluded  him  from 
maintaining  this  action  till  such  payment  was  made,  and 
accordingly  directed  a  nonsuit,  with  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  for  300/.;  and  the  defendant 
was  also  to  be  at  liberty  to  contend  that  the  sale  was  void, 
under  the  Registry  Act,  6  Geo.  4,  c  110,  s.  31. 

In  the  following  term,  J.  Jervis  accordingly  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  plaintiff;  against 
which, 

Lloyd  shewed  cause. — The  nonsuit  was  right.  The  re- 
pairs being  done  by  other  persons  in  the  defendant's  yard, 
he  and  others  supplying  materials  for  that  purpose,  gave 
him  no  lien  at  law,  but  it  might  by  the  agreement  of  the 
parties.  Thomas  Wright  was  the  agent  of  WilUam  Wright , 
and  he  agreed  that  the  ship  should  not  be  taken  away 
till  the  materials  were  paid  for ;  therefore,  the  title  passes 
to  the  vendee  with  this  limitation^  if  it  was  known  to  him. 
It  is  true  that  ic  was  not  communicated  to  him  before  the 
sale^  but  it  was  while  the  contract  was  in  Jieri^  and  he 
consents  to  pay  the  charges.  [Lord  Lyndhurst,  C.  B. — 
It  was  knocked  down  to  Norris;  he  was  therefore  entitled 
to  have  a  conveyance  executed.]  It  was  merely  an  exe- 
cutory agreement;  he  could  have  withdrawn  from  it  on 
the  terms  being  made  known  to  him.  The  auctioneer  was 
not  bound  to  mention  it  at  the  sale,  as  it  did  not  vary  the 
terms  of  the  sale,  but  only  the  application  of  the  money. 
Before  possession  was  taken,  or  the  money  paid,  these 
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s  were  engrafted  on  it,  and  Norris  assents  to  the  ar-  -^'<^*-  S^'^*'' 
ement,  and  says  that  he  will  pay  the  different  claim- 
William  Wright  was  not  damnified  by  this,  and 
3  was  a  good  consideration  for  it;  because  the  plain- 
rets  not  merely  the  hull,  but  a  repaired  vessel,  in 
h  improvements  had  been  made.  William  Wright 
i  not  be  bound  to  deliver  the  vessel  till  payment  of 
I  charges;  and  he  can  say  that  payment  shall  be  made 
^illiams,  and  till  that  is  done  Norris  has  no  right  to 
possession.  Thomas  Wright,  as  agent  of  William 
yht,  had  agreed  that  it  should  remain  in  Williams^s 

till  the  charges  were  paid,  so  that  Wright  had  no 
;r  to  deliver  possession  of  it ;  a  sale  then  takes  place. 
^ht  might  have  insisted  on  the  payment  being  contem- 
neous  with  the  delivery  of  the  ship;  but,  instead  of 
5  that,  the  plaintiff*,  who  was  the  purchaser,  agrees  to 
bhe  creditors,  and  therefore  the  defendants,  the  cre- 
s,  represent  the  unpaid  vendor;  and,  if  the  unpaid 
or  had  a  right  to  object  to  the  removal  of  the  vessel 

the  price  is  paid,  so  have  the  parties  who  repre- 
him.  This  gives  the  parties  a  lien  on  the  vessel, 
le  creditors  succeed  to  the  rights  the  vendor  had; 

as  he  could  have  detained  the  vessel  till  payment^ 
in  they.  Norris  must  pay  somebody,  and  he  has 
id  to  pay  the  creditors.  Besides,  they  have  a  lien 
imishing  materials;  for  they  have  not  parted  with  the 
3ssion,  though  there  has  been  an  appropriation. 
^ht  employed  the  different  parties,  not  Williams,  and 
stand  to  him  in  the  relation  of  an  unpaid  vendor  of 
essel.  Again,  the  bill  of  sale  did  not  recite  the  cer- 
te  of  registry;  in  fact  it  was  not  registered,  therefore 
property  has  not  been  transferred  to  the  plaintiff*,  so 

maintain  trover.  By  the  G  Geo.  4,  c.  110,  s.  31,  it  is 
ted,  that  '*  when  and  so  often  as  the  property  in  any 
or  vessel,  or  any  part  thereof,  belonging  to  any  of  his 
tsty*s  subjects,  shall  after  registry  thereof  be  sold  to 

L.  I.  K  K  K 
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Exch,  ofpjeas,  ally  Other  or  others  of  his  Majesty's  subjectSy  the  swne 
shall  be  transferred  by  bill  of  sale,  or  other  iii8tniiiieiit»  in 
writing,  containing  a  recital  of  the  certificate  of  registry  of 
such  ship  or  vessel,  or  the  principal  contents  thereof,  other- 
wise such  transfer  shall  not  be  valid  or  eflbctual  for  any 
purpose  whatever,  either  in  law  or  equity."  [Bayley,  B.— 
That  clause  affects  only  British-built  vessels  that  have 
been  registered;  but  there  was  no  proof  of  this  ship  beii^ 
a  British  vessel,  or  that  she  had  ever  been  registered]. 
We  have  a  right  to  assume  her  to  be  British,  and  of  a 
British  owner^  as  the  contrary  is  not  shewn.  [Bayley ,  B. 
—  WilUams  would  not  let  a  person  go  into  the  vessel  to 
examine  whether  she  was  foreign  built  or  not].  That  was 
to  prevent  him  from  exercising  any  act  of  ownership,  and 
does  not  lead  to  a  suspicion  that  she  was  not  British  built 
Either  then  the  ship  was  not  registered,  and  the  statute 
was  not  complied  with,  or,  if  registered,  it  is  not  recited 
in  the  bill  of  sale,  and  in  neither  case  can  the  property 
pass.  [Bayley y  B. — I  do  not  know  that  we  must  presume 
it  to  be  a  British  vessel]. 

/.  JervU,  conirh. — There  cannot  be  a  lien  except  by 
the  usage  of  trade,  by  express  contract,  or  by  legal  rela- 
tion. To  bind  Wright,  he  must  have  expressly  assented. 
Where  the  promise  is  made  to  a  third  person,  the  party  is 
not  bound  by  the  promise.  Here,  Jones  was  not  the  agent 
of  the  creditors ;  and  therefore,  the  promise  to  him  was 
immaterial.  In  WiUiams  v.  Et>ereit  (a),  where  bills  had 
been  remitted  to  the  defendants,  with  directions  to  pay 
the  amount  to  the  plaintiff  and  other  creditors,  and  the 
defendants  refused  to  indorse  the  bills  away,  or  to  act 
upon  the  letter,  admitting,  however,  that  they  had  re- 
ceived directions  so  to  apply  the  money,  it  was  held, 
that,  without  an  assent  on  their  part  to  the  purport  of 

{a)  14  East,  582. 
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the  letter,  the  plaintifr  could  not  maintain  an  action  for  Exch.  of  PUat, 

•  1833 

money  had  and  received  to  his  use.     Here  the  auctioneer 

was  rather  the  agent  of  the  vendor  and  vendee  than  of  the 
creditors.  [Lord  Lyndhursij  C.  B. — The  auctioneer  had 
been  authorized  by  Williams  to  receive  the  money,  and 
Norris  assents  to  pay  the  money  to  him.  If  I  have  au- 
thority from  jB.  to  receive  money  from  B's  debtor,  and 
the  debtor  promises  me  to  pay  it,  is  he  not  bound  by  his 
promise?]  Here  the  promise  is  to  pay  a  third  party, 
namely,  the  creditors,  and  the  assent  is  only  inferred  from 
the  terms  of  the  contract.  It  is  true  Wright  had  said 
that  the  vessel  should  not  go  out  of  the  yard  until  the  re- 
pairs were  paid  for;  but  ^orri*  knows  nothing  of  that; 
and,  without  an  express  agreement,  the  law  will  not  en- 
graft a  lien  on  the  contract.  [Lord  Lyndhurst,  C.  B. — 
Here  Norris  stipulated  to  pay  a  particular  person,  but  he 
pays  somebody  else].  At  all  events,  the  bill  of  sale  trans- 
ferred the  right  to  the  possession  of  the  vessel  to  the 
plaintiff. 

Lord  Lyndhurst,  C.  B.— In  this  case  certain  repairs 
were  done  to  a  vessel,  and  certain  materials  found.  Wil- 
liams and  an  agent  of  Wright  have  the  ship  put  up  for 
sale.  Williams  then  interposes,  and  the  agent  of  Wright 
agrees  with  the  agent  of  Williams,  Jones  the  auctioneer 
being  a  party,  that  Jones  should  have  the  money  and  dole 
it  out  to  the  creditors.  This  was  not  binding  on  Norris, 
unless  he  knew  it;  but  it  was  communicated  to  him,  and  he 
expressly  assented.  He,  however^  has  not  paid  Jones 
agreeably  to  that  arrangement,  and  has,  therefore,  no 
right  to  maintain  trover  for  the  vessel. 

Bayley,  B. — ^The  nonsuit  here  was  according  to  law 
and  justice.  Robert  Williams  had  expended  money  in 
materials  employed  in  the  repairs  of  the  ship.     An  auc* 
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Erek.  rf  PUat,  tioneer  was  employed  to  sell  the  vessel  when  improTed 
by  the  work  and  materials,  Robert  WiUiams  said  that 
the  vessel  should  not  depart  until  the  creditors  were  paid. 

Wright  consented  to  this,  and  an  agreement  was  signed 
that  Jones  the  auctioneer  should  receive  the  money  and 
pay  it  over.  The  ship  was  knocked  down  to  Norris;  he 
assents  to  the  arrangement;  he  need  not  have  done  so, 
but  he  does;    therefore,  he   undertook  to  pay  Robert 

Williams  and  the  other  parties,  and  all  who  would  be 
bound  concur  in  assenting.  But  it  is  said  he  is  entitled  to 
the  possession  under  the  bill  of  sale.  As  he  agreed  to  pay 
in  a  particular  manner,  he  was  not  entitled  to  the  posses* 
sion  until  he  so  paid. 

Vaughan,  B.— I  am  of  the  same  opinion.  The  pro- 
perty does  not  vest  till  the  price  is  paid:  here,  the  plain* 
tiff  agreed  to  pay  according  to  a  particular  arrangement, 
but  does  not  do  so,  therefore  he  is  not  entitled  to  the 
possession. 

BoLLAND,  B. — The  question  is,  whether  Norris^s  as- 
sent made  him  liable  to  pay  Jones  for  the  creditors?  The 
sale  would  not  have  taken  place  but  for  this  arrangement. 
Nofris  was  afterwards  told  of  it,  and  he  adopts  it. 

Rule  discharged. 


Ward  t>.  Bell. 
Where  there  arc  AsSUMPSIT  upon  an  award.— The  declaration  con- 

several  counti  ^  * 

on  the  same       taincd   scvcu    counts,    somc  of  which  had    been   add- 
and  only  one  '    ^d  upon  a  summons  taken  out  before  the  Judge  at  the 

cause  of  acUon      Ag,:-^ 
is  proved,  the        -"^SSlzeS. 

plaintiff  is  enti.       At  the  trial,  before  Alderson,  J.,  at  the  last  Assizes  for 

tied  to  a  verdict 

on  one  count      the  county  of  York^  one  submission  and  one  award  only 

only,  and  to 

have  bit  costs 

taxed  OD  that  count  only. 
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was  proved.    The  plaintiff  having  recovered  a  verdict,  the   t^ch,  of  puat, 
Master,  in  taxing  costs,  allowed  costs  of  all  the  counts  to 
the  plaintiff. 

Wighttnan  obtained  a  rule  for  the  Master  to  review  his 
taxation ;.  against  which  cause  was  now  shewn  by 

Pollock  and  Siarkie,  who  contended  that  the  counts 
had  been  properly  introduced,  some  of  them  having  been 
sanctioned  by  the  learned  Judge  who  allowed  the  amend- 
ment. [Bayley^  B.—How  could  the  plaintiff  be  entitled  to 
a  verdict  upon  more  than  one  count,  when  he  only  proved 
one  cause  of  action?  Suppose  that  a  defendant  at  the 
trial  insists  that  the  plaintiff,  having  only  proved  one  cause 
of  action,  is  only  entitled  to  a  verdict  on  one  count,  and 
the  Judge  were  to  direct  a  verdict  on  more  than  one  count, 
might  not  the  defendant  tender  a  bill  of  exceptions  (a)?] 

Lord  Ltnduurst,  C.  B. — How  can  it  be  said  that  all 
the  coimts  were  proved,  when  there  was  only  evidence  of 
one  submission  and  one  award  ?  We  have  decided  the 
same  point,  and  acted  upon  the  same  principle,  several 
times.    The  rule  must  be  made  absolute. 

Rule  absolute. 


(a)  The  same  remark  was  made  same  poiot  arose,  and  the  dedsion 
by  the  learned  Baron,  in  HaU  t.  was  the  same  as  in  the  present 
Athnrttf  ante,  p.  714,  where  the      case. 


Digitized  by 


Google 


850  CASES  IN  THE  EXCUEQUERy 

Ejcch.  of  Pleatt 

,  *^^'  ^  Thomas  Darker  v.  Francis  Darker^  John  Lomas 
Darker,  (in  the  will  called  John  Darker),  Alice 
Darker,  Mary  Ann  Darker,  and  Emmy  Darker. 

A  testator  de-  -I-  HIS  was  a  petition  in  the  above  suit,  by  the  defen- 
••rjive  aiiry '  ^^^^^'  ^^  ^^^  ^<>^^  Chief  Bafon  on  the  equity  side  of 
personal  lease-    the  Court,   and  the  Lord  Chief  Baron  desired  that  it 

hold  mortgages)        ,  <■»«  i««iir^ 

and  freehold       might  be  afgucd  before  the  full  Court. 

reldTmfneJ?         The  petition  Stated,  that  William  Darker  duly  made 

chattels,  where-  ^jj J  published  his  last  will  and  testament  in  writinir,  which 

soever  and  *  ^  *' 

whauoever,  to  was  cxccuted  as  the  law  requires  for  the  passing  of  real 

T.D.,  in  trust  estates  by  devise,  in  the  words  following  :  — 

Indniecesfj-a,  "  ^  8^^®  «"  "^y  Personal  leasehold  mortgages  and  free- 

^'p'*Jf"^i^'*  l^o'd  estates,  goods,  ready  money^  chattels,  wheresoever 

the  younger  and  whatsoever,  to  my  brother,  Thomas  Darker^  in  trust 

age;  aU?,^if  my  ^^  my  uephcw  and  nieces,  Jofm  Darker,  AUce  Darker^ 

shouid'have^ '  ^^^V  ^''^  Darker,  and  Emmy  Darker^  when  the  younger 

children,  then  shall  comc  of  age ;  also,  if  my  brother,  Thomas  Darker, 

have  equal  should  have  children,  then  bis  children  to  have  equal 

fourbefoie-me^n-  sbaTcs  with  my  fouT  before  mentioned  nephew  and  nieces, 

tioned  nephew  j^^  my  brother,  Thomos  Darker^  to  pay  for  tbeir  educa-> 

and  nieces,  he,  "^  , 

my  brother,  tion  and  maintain  them,  if  any  is  wanted,  he  paying  bim* 

their  educaUon'  Self  for  any  trouble  he  may  be  at;  and,  he  living  at  free 

and  maintain  ^^^^  ^^  ^j^  house  I  fiow  occupy,  keeping  Sarah,  my  ser- 

wanted,  he  pay-  vant,  if  they  Can  agree,  and,  if  not,  to  give  her  one  shil- 

ing  himself  for      ,.  i    i»      i-i»    i» 

any  trouble  he    hog  per  weck  for  hfc. 

h^iiv^g  ^t  fret       '*  appeared  that  Sarah,  the  servant  named  in  the  wUl, 

cost  in  the  house  died  before  the  youugcst  child  attained  twenty-one;  and 

I  now  occupy,  i        ^    n      t  isnni  .*i 

keeping  Sarah,  that  the  defendants  had  all  of  them  now  attained  the  age 
ZrZTl'^U  of  twentyone  years. 

andifnot,togive 
her  one  shilling 

per  week  for  life." — Held,  that,  under  this  devise,  the  nephew  and  nieces  of  the  testator  named  io 
the  will  were  entitled  to  the  rents  and  profits  of  the  estate  when  the  youngest  came  of  age;  bat  in 
the  event  of  any  child  or  children  t>eing  bom  to  T,  Z>.,  such  child  or  children,  if  more  than  one,  would 
be  entitled  to  share  equally  with  the  other  nephew  and  nieces,  in  the  future  rents  and  profits,  from 
the  time  of  their  respective  births ;  and  that  to  such  child  or  children  the  provisioD  at  to  education 
and  maintenance  would  also  apply,  as  well  as  to  the  nephew  and  nieces  named  in  the  will. 

Held,  also,  that  the  testator  did  not  intend  that  his  brother,  T,  D,,  should  give  up  the  house 
on  the  youngest  niece  attaining  twenty-one. 
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The  petition  prayed,  that  the  plaintiff,  Thomas  Darker,  Exck,  ofpieat, 
noight  be  ordered  to  deliver  up  to  Mr.  Samuel  Rickards^ 
for  the  benefit  of  the  petitioners,  possession  of  the  house 
and  premises  so  given  by  the  said  testator  to  the  said 
plaintiff,  to  live  in  during  the  minorities  of  the  petitioners ; 
and  likewise,  that  the  plaintiff  should  be  ordered  to  deli<« 
ver  over  to  the  said  Samuel  Riekards  the  title-deeds  and 
writings  relating  to  the  said  house  and  premises,  and  all 
other  title^^eeds  and  writings  relating  to  the  testator's 
estate. 

Jet  vis,  and  Parker,  in  support  of  the  petition. — The  true 
construction  of  this  will  is,  that  the  children  took  a  vested 
interest,  at  the  time  of  the  testator's  death,  in  the  property 
which  was  to  be  divisible  when  the  youngest  child  be* 
came  twenty^one.  The  trust  was  subject  to  two  con- 
ditions:  y^r^l,  to  pay  for  the  education  of  the  nephew 
and  nieces  of  the  testator ;  and,  secondly,  to  keep  his  ser* 
vant  Sarah,  if  they  could  agree,  if  not,  to  give  her  one 
shilling  a  week  for  life.  The  trustee  has  not  been  called 
upon  to  perform  either.  The  first  part  of  the  will  gives 
*'  to  the  testator's  brother,  Thomas  Darker,  all  the  pro* 
perty  the  testator  had,  in  trust  for  his  nephew  and 
nieces  when  the  youngest  should  come  of  age«*'  Though 
a  class  is  mentioned,  yet  here  the  persons  are  named. 
[Bayley,  B. — When  there  is  a  bequest  to  a  class,  it  will 
vest  in  those  who  are  lit  esse  at  the  period ;  and,  if  any 
of  the  same  class  are  born  after,  it  will  open  and  let  them 
in].  The  word  "  then"  refers  to  "  when,"  which  went  be- 
fore, and  means  '*  at  that  time;"  not  ''in  that  case."  It  is 
not  said,  ''  if  Thomas  Darker  should  have  children  at 
any  thne,"  but  "  then ;"  and  if  he  had  meant  *'  at  any 
time,"  the  word  "  shall,"  not  "  should,"  would  have 
been  used.  The  desire  to  pay  for  the  education  and 
maintenance  can  only  be  referable  to  the  period  of  mi- 
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Exch.rf  PUat,  nority,  during  which  time  those  duties  are  necessary  to  be 
performed.  [Lord  Lyndhurst,  C.  B. — The  trust  as  to 
the  servant  would  remain  after  the  expiration  of  the  mi- 
nority]. A  portion  of  the  trust  estate  must  be  set  aside 
for  that  object  when  the  youngest  child  attained  twenty- 
one.  l^Bayley^  B. — If  the  trust  ceases  at  the  time  the 
younger  child  attains  twenty-one^  the  trustee  would  still 
be  liable  to  keep  the  servant,  or  to  pay  \s.  per  week  him- 
self after.  Lord  Lyndhurst,  C.  B. — When  the  trustee 
has  something  to  do,  the  trust  is  kept  aUve  for  that 
purpose]. 

Wigram,  for  T.  Darker,  contrh. — The  intention  of  the 
testator  may  be  ascertained,  in  doubtful  parts,  by  look- 
ing to  those  parts  of  the  will  as  to  which  there  can  be  no 
doubt.  Now,  it  is  certain  that  the  two  families  were  the 
objects  of  the  testators  will.  The  first  family  is  named, 
and  another  that  might  come  in  esse  referred  to.  The  se- 
cond object  is  the  education  of  the  family  of  Thomas 
Darker.  If  we  stop  at  the  words,  •'  pay  for  the  education 
and  maintain  them,"  this  would  mean  to  pay  at  all  events ; 
but  the  words,  ''  if  any  is  wanted,**  shew  that  it  is  meant, 
if  Thomas  Darker  should  not  be  able  to  maintain  them 
himself.  The  words,  '*  pay  for  the  education  and  maintain 
them,"  would,  in  strictness,  apply  only  to  the  children  of 
Thomas  Darker,  but  all  that  Thomas  Darker  is  concerned 
in  maintaining  is,  that  they  must  at  any  rate  be  included. 
[Lord  Lyndhurst,  C.  B. — If  it  applies  to  all,  then  the 
trust  must  be  continued  until  it  be  decided  whether 
Thomas  Darker  will  have  children  or  not].  As  to  the 
servant,  the  intention  was,  that  she  was  to  be  provided  for 
during  her  life.  That  puts  the  case  beyond  all  doubt.  It 
was  said  she  died  before  the  youngest  child  attained 
twenty-one,  and  therefore  the  condition  did  not  attach. 
But  the  question  is,  not  what  the  event  was,  but  what 
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the  testator  contemplated.    The  testator   contemplated  Excb,  of  PUat, 

imposing  a  burthen  on  the  trustee^  and  wherever  that  is  .    ^^'  ^ 

the  case,  the  party  on  whom  the  burthen  is  cast  has  Darker 

an  estate  co-extensive  with  the  trust.  DarIier 

Jervis,  in  reply. — The  real  question  on  this  petition 
is,  whether  the  petitioners  are  entitled  to  the  rents  and 
profits  of  the  house?  The  testator  contemplated  the 
maintenance  and  education  of  his  nephew  and  nieces, 
equally  with  the  children  of  his  trustee,  7%oma«  Darker. 
[Lord  Lyndhursi,  C.  B. — The  words,  "  his  chOdren,"  are 
properly  the  last,  antecedent  to  the  words,  **  their  edu- 
cation and  maintain  them.**]  They  cannot  apply  to  his 
own  children,  because  he  is  bound  to  maintain  them. 
[Bailey  f  B. — Suppose  the  words  were  expressly  "  to  main- 
tain  his  own  children,"  would  he  not  have  had  a  right 
to  retain,  whilst  there  was  a  possibility  of  his  haying 
any?]  If  it  includes  the  children  of  both,  he  having 
none  at  the  time,  when  the  youngest  of  his  nieces  attain 
twenty-one,  he  ought  to  give  it  up,  with  the  right  to 
resume  on  his  having  children.  [Bayley^  B. — That 
would  be  unreasonable,  for,  if  it  were  so,  then  he  would 
come  in  when  a  chUd  was  bom ;  and  if  it  died  he  must 
go  out  again,  and  so  he  would  be  entitled  to  enter, 
and  be  liable  to  be  divested,  as  any  children  might  in 
future  be  born  and  die.  If  all  the  nephews  and  nieces 
had  died  before  the  youngest  attained  twenty-one,  would 
the  heir-at-law  be  entitled  to  enter?  One  purpose  of 
the  will  is,  to  maintain  in  the  house  the  children  of  his 
brother  and  his  own].  It  is  submitted  that  the  heir-at- 
law  would  have  had  a  right  to  enter,  subject  to  the  right 
of  Thomas  Darker  to  re-enter  on  his  having  a  child 
bom.  He  is  only  bound  to  maintain  the  nephew  and 
nieces  until  they  are  twenty-one,  but  not  after.  [  Vaughan, 
B. — As  Sarah  might  have  survived  the  minority  of  the 
children,  Thomas  Darker  must  take  a  larger  estate,  in 
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Exch,  of  puasy  order  to  keep  her].     There  is  no  legal  estate  given  to 
the  trustee. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  afterwards  delivered 
by  Lord  Lyni>hurst,  C.  B. 

Under  this  devise»  the  nephew  and  nieces  of  the 
testator  who  are  named  in  the  will  were  entitled  to  the 
possession  of  the  rents  and  profits  of  the  estate  when 
Emmy  came  of  age ;  but^  in  the  event  of  any  child  being 
born  to  Thomas  Darker^  such  child  or  children,  if  more 
than  one,  will  be  entitled  to  share  equally  with  the  other 
nephew  and  nieces  in  the  future  rents  and  profits  from 
the  time  of  their  respective  births.  To  such  child  or 
children  the  provision  as  to  education  and  maintenance 
would  also  apply,  as  well  as  to  the  nephew  and  nieces 
named  in  the  will.  We  thinks  therefore,  that  it  was  not 
the  intention  of  the  testator  that  his  brother  Thomas 
Darker  should  give  up  the  house  upon  Emmys  attaining 
the  age  of  twenty-one.  This  is  further  confirmed  by  the 
provision  relating  to  the  servant  It  is  obvious  that  the 
testator  intended  the  service  to  be  in  the  house  in  ques- 
tion; and  he  considered  that  it  might  endure  for  the 
life  of  Sarahf  and  he  could  not  therefore  look  to  the 
time  when  Emmy  should  come  of  age,  as  the  period 
when  the  house  was  to  be  relinquished  by  his  brother. 
The  prayer  of  the  petition  must  therefore  be  refused. 

Petition  refused. 
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Ejcek,  <if  PUts, 

Pryer  r.  Smith.  v 

X  HE  defendant  was  a  prisoner,  and  the  declaration  bad   Declaration  was 
been  delivered  in  Easter  Term,  and  the  plaintiff  in  this  ^^^  Te7m. 
term  signed  judgment  for  want  of  a  plea.     No  rule  to  '"^^J^^r 
plead  as  of  this  term  bad  been  given.  want  oft  plea 

in  TrimUy 
Tenn,  without 

Busby  moved  to  set  aside  the  judgment  as  irregular,  giving  a  freah 
upon  the  ground,  amongst  others,  that  there  should  have  '^TriJip  *" 
been  a  rule  to  plead  of  the  same  term  in  which  the  judg-  J|^t"wM  not 

ment  was  signed.  nacesaary  to 

give  a  new  rule 
to  plead  as  of 

The  Court  referred  to  Mould  v.  Murphy  (a),  and  refus-  ^^at  term, 
ed  the  rule  upon  this  point. 

(fl)  AnU,  p.  395. 


Jones  r.  Fitzaddams. 

On  the  last  day  of  term,  Addison  moved  to  discharge  On  motion  to 

the  defendant  out  of  custody,  under  the  48  Geo.  3,  c.  123,  fendao^who  *' 

he  having  been  in  custody  twelve  months  for  a  debt  under  ***^  b^n  more 

20/.     No  notice  of  the  application  having  been  given,  the  montba  in  cus- 

Court  refused  to  grant  a  rule  absolute,  and  under  201.,  the 

Court  will  only 
grant  a  rule  nisi, 

Addison  prayed  for  a  rule  to  shew  cause  at  cham-  ifnonoUceof 

■^     •'  rooUon  baa  been 

hers  in  the  vacation ;  but  the  Court,  on  reference  to  the  given;  and  tbey 

words  of  the  act,  **  upon  application  for  that  purpose  in  the  last  day"  f" 

term  time  made,"  would  not  allow  the  rule  to  be  drawn  up  roteto^be drawn 

at  chambers,  but  granted  the  rule  to  be  drawn  up  for  the  «p  for  shewing 

°  cause  at  cham- 

next  term.  bers  in  the  va- 

Rule  accordingly.      r/Slt- m, 

directing  the  ap- 
plication to  be  made  to  the  Court  in  term  time. 
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£«cA.  of  Pleat, 
1833. 

Vallance  V.  Evans. 
A  defendant       TrESPASS   for  knocking   down   and   prostrating  a 

succeeded  on  a  »  «» 

plea  which  went  board,  &c.  &c.  Plea  to  the  whole  declaration,  that  the 
ciararion,^and**  board  was  a  nuisancc  to  the  King's  public  highway,  and 
thejurywMdis-  justification  accordingly.  The  plaintiff,  in  his  replication, 
other  issues        took  issue  on  the  allegation  of  nuisance  to  the  public  high- 

which  were  .  .  ,  o         *.        u-  u 

joined:— i7e^»   Way,  and  now  assigned  excess,  &c.,  to  which  new  assign- 
wMiJhH^not  ""^"^  *®  defendant  suffered  judgment  by  default 
allowing  to  the       There  were  several  other  pleas  upon  which  issues  were 

defendant  the       .    .       ,  r  r 

costs  applicable    joined. 

upln*whi"ch  the  ^^  ^^^  ^^^^^  *^  ^^^  ^«^st  Derby  Assizes,  the  defendant 
^d^r  ^T^  ^""  succeeded  in  the  above  plea  of  justification,  which  covered 
the  whole  declaration ;  and  the  learned  Judge  who  tried 
the  cause  discharged  the  jury  upon  the  other  issues.  In 
taxing  the  costs,  the  Master  disallowed  all  the  costs 
applicable  to  the  issues  upon  which  the  jury  were  dis- 
charged. 

Hill  movedf  on  the  part  of  the  defendant,  that  the 
Master  might  review  his  taxation;  but  the  Court  said, 
that  the  Master  was  right  in  not  allowing  to  the  defendant 
the  costs  of  the  issues  which  were  not  found  either  one 
way  or  the  other;  and  that  the  defendant  was  not  entitled 
either  to  the  costs  of  the  pleadings  or  of  the  witnesses  as 
to  those  issues. 

Rule  refused. 
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Exeh.  of  Pleas, 

1833. 

^ V ^ 

Pennell  t?.  Thompson. 

JLHIS  was  an  action  for  a  libel  brought  against  the  defen-  In  order  to  ob- 

dant,  who  was  the  editor  of  a  publication  called  the  Satirist .  under  ii  Geo.4 

The  plaintiff  had  a  verdict  with  lOOi  damages,  and  issued  fj^^Ta^t 

BiJ.fa.  for  193/.,  damages  and  costs.  ti»e  pnidpai 

•^   "^  and  suredei  in 

m  recognisance 

Hutchinson  obtained  a  rule  nisi  for  an  extent  under  ^e^^?,^"of a^ 
the  11  Geo.  4  &  1   WiU.  4,  c.  78,  s.  3,  against  the  defen-  newipapcr,  the 

,  ,  .  .  •  ...  plainuffmnst 

dant  and  his  sureties,  on  the  recognizance  given  m  pur-  shew  that  he  has 
suanceof  the  60  Geo.  3,c.9.    The  affidavits  in  support  JJ^e^lJ^d^S;;. 
of  the  motion  stated,  that  the  sheriff  had  returned  nulla  not  been  able  ta 

'  procure  iatis&c- 

bona  to  the  writ  offi./a.,  and  that  the  defendant  was  not  tion  by  writ  of 
to  be  found.     They  also  stated  that  no  satisfaction  could  against  the 
be  obtained  for  the  damages  or  costs,  and  it  was  sworn  Ss^f  Ac  dc!^*' 
that  neither  of  the  sureties  could  be  found.    It  was  prayed  tendukU 
that  an  extent  might  issue  against  the  defendant  and  his 
sureties,  and  that  service  of  the  rule  at  the  last  place  of 
abode,  and    at   the  newspaper    office,    might  be  good 
service. 


£rfe  shewed  cause. — The  plaintiff  ought  to  have  made  it 
appear  to  this  Court,  that,  in  the  words  of  the  statute,  **  he 
has  not  been  able  to  procure  satisfaction  by  writ  of  execu- 
tion against  the  goods  and  chattels  of  the  defendant.*'  He 
is  bound,  therefore,  to  shew  the  Court  that  he  has  used 
due  diligence,  and  made  proper  exertions  to  obtain  satis- 
faction from  the  goods  of  the  principal.  Nothing  appears 
to  have  been  done  in  this  case,  except  suing  out  a  writ  of 
Ji.fa.,  and  delivering  it  to,  the  sheriff. 

Hutchinson,  in  support  of  the  rule,  submitted,  that  it 
appeared  sufficiently  on  the  affidavits  that  the  plaintiff 
could  not  obtain  satisfaction. 
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Exch.^P'eii,  Lord  Lyndhurst,  C.  B. — You  merely  shew  that  you 
have  issued  a  writ  oi  fieri  facias^  and  prove  a  return  of 
nulla  bona.  The  rest  of  your  affidavit  is  quite  general, 
aud  much  too  loose  to  satisfy  the  Court  that  you  have 
used  due  diligence  to  procure  satisfaction  from  the  goods 
of  the  defendant. 

Rule  discharged. 


MoLiNETJx  V.  Browne. 

Where  a  prison-  JLN  this  case  the  defendant  was  arrested  on  the  37th  of 

insoWcnTcourt*  September ^  on  an  alias  special  capias^  at  the  suit  of  the 

b!it  dWnorei^^'  plaintiff,  returnable  on  the  2nd  of  November.    On  Novem- 

his  schedule  her  3rd,  he  surrendered  in  discharge  of  his  bail  in  this  ac- 

within  fourteen       .  r-^       %       t  f  %       t>  -m^  *ii»iii« 

days,  or  give  no-  tion.  On  the  15th  OX  December  ut  filed  his  petition  to  be 
tors  of  the  fiHng  discharged  under  the  Insolvent  Act.  No  notice  was  given 
of  the  petition,     ^^  ^hg  creditors  of  his  mtention  to  take  the  benefit  of  the 

pursuant  to  the 

7  Geo.  4,  c.  57,  Insolvent  Act ;  but  the  plaintiff  knew  of  it.  The  defen- 
ded not  dedare    ^^nt  did  uot  file  his  schcdulc  within  fourteen  days,  pur- 

fore'the  en"  ^"  ^"*"*  *^  ^^^  "^  ^^^-  *»  ^*  ^'^^  ''  ^'  ^^  declaration  having 
the  second  term:  been  delivered,  Mansd,  in  tiiis  term,  obtained  a  rule  to 
wasnotenti-  shcw  cause  why  the  defendant  shouM  not  be  discharged 
charged**out^f  ^"^  ^^  custody,  ou  the  gTound  that  the  plaintiff  had  not 
custody.  declared  in  due  time. 

Erie  shewed  cause. — By  the  act  of  the  7  Oeo.  4,  c. 
57,  8.  15,  the  filing  of  a  petition  renders  the  defendant  not 
supersedeable  as  to  any  action  for  or  concerning  any  debt, 
or  sum  of  money,  damages,  or  claim^  with  respect  to  which 
an  adjudication  can  be  made  under  the  provisions  of  the  act. 
It  will  be  contended,  that,  inasmuch  as  the  defendant  did 
not  file  his  schedule  within  fourteen  days  after  the  filing  of 
his  petition,  the  petition  fell  to  the  ground,  and,  there- 
fore, that  there  could  be  no  adjudication  as  to  this  action. 
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and,  consequently,  that  the  defendant  became  supersedeable  Exck.  of  pteas, 
by  the  plaintiff's  not  declaring  in  due  time.     But  the  40th  '   ^ 

section  of  that  act  gives  the  Court  a  discretionary  power  Mulineux 
as  to  the  time  in  which  a  schedule  may  be  filed;  the  browne. 
words  being,  "  That  every  such  prisoner,  who  shall  apply 
for  relief  under  this  act,  shall  within  the  space  of  fourteen 
days  next  after  his  petition  shall  have  been  filed,  or  within 
such  further  time  as  the  Court  shall  think  reasonable ,  de- 
liver into  the  said  Court  a  schedule,'*  &c.  This  petition 
not  having  been  dismissed  it  is  still  a  valid  petition,  on 
which  the  Court  may  proceed  to  adjudication.  But  it 
will  be  also  said,  that,  by  the  42nd  section,  it  is  provided 
that  notice  shall  be  given  to  each  of  the  creditors  of  the 
filing  of  the  petition ;  but,  though  no  formal  notice  was 
given,  the  plaintiff  knew  of  it,  and  forbore  to  proceed  in 
the  action.  The  defendant  was,  therefore,  not  super- 
sedeable. 

Mansel,  in  support  of  the  rule. — The  question  is,  whe- 
ther the  party,  having  filed  his  petition  before  the  end  of 
the  second  term,  is  prevented  from  taking  advantage  of 
the  plaintiff's  not  having  declared  against  him  before  the 
end  of  that  term.  The  rule  of  Court,  Easier  Term, 
3  Geo.  4,  provides,  that,  *'  after  notice  given  by  prisoners 
of  their  intention  to  apply  for  their  discharge  under  the 
Insolvent  Act,  no  prisoner  shall  be  supersedeable,  or  dis- 
charged out  of  custody  at  the  suit  of  such  plaintiff,  from 
the  time  of  such  notice  given."  This  rule,  therefore,  only 
applies  where  notice  has  been  given  to  the  plaintiff.  The 
words  of  the  act,  section  40,  are,  "That  every  such  prisoner, 
&c.,  shall  within  fourteen  days,  &c.»  or  within  such  further 
time  as  the  Court  shall  think  reasonable,  deliver  a  sche- 
dule." Unless,  therefore,  the  Court  makes  a  special  order, 
the  petition  is  at  an  end.  Besides,  the  42nd  section  pro- 
vides, that  notice  shall  be  given  to  each  of  the  creditors 
of  the  filing  of  the  petition  and  schedule      Here,  there 
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Exch,^  Pfeas,  was  nothing  but  a  petition  filed;  no  notice  was  given,  and 
v,^.,^^/     no  schedule  was  delivered  pursuant  to  the  act,  and,  there- 
MoLiNEux     fore,  the  proceedings  are  thereby  rendered  inoperative, 
Browne.       and  no  adjudication  can  now  take  place. 

Bayley,  B. — The  7  Geo.  4,  c.  57,  s.  15,  provides, 
'*  That  no  prisoner,  who  shall  have  petitioned  the  Court 
for  relief,  shall,  after  the  filing  of  his  petition,  be  dis- 
charged out  of  custody  as  to  any  action  for  any  debt,  with 
respect  to  which  an  adjudication  in  the  matter  of  such  pe- 
tition can,  under  the  provisions  of  the  act,  be  made,  by 
reason  of  any  supersedeas,  for  want  of  the  plaintiflTs  pro- 
ceeding in  such  action."  The  words  of  the  act  respecting 
the  filing  the  petition  and  schedule  are  directory  only  as  to 
the  schedule  being  delivered  within  fourteen  days,  because 
it  adds,  ''  or  within  such  further  time  as  the  Court  shall 
think  reasonable."  There  is  still  a  valid  petition  on  the 
files,  and  the  Court  may  proceed  to  adjudication.  The 
rule  of  Court  o(  Easter  Term,  3  Geo.  4,  was  made  before 
the  present  Insolvent  Act  passed.  The  filing  the  petition 
is  evidence  that  he  meant  to  take  advantage  of  the  act ; 
and  an  adjudication  might  have  been  made  of  the  plain- 
tifF*s  debt. 

Rule  discharged. 


Dow  V.  Clark. 

An  infant  sued  X  HE  plaintiff,  an  infant,  sued  by  prochein  amy,  and 
tniTi^'^non"^'  ^*'  nonsuited,  and  judgment  entered  against  him  for 
iuited,and  there  eosts.     He  sucd  out  a  Writ  of  error,  of  which  notice  was 

was  judgment 

against  him  for  served  on  the  defendant  on  the  ^th  of  January,  the 
sued  out  a  writ  day  of  its  allowance,  returnable  on  the  23rd  of  April 
wM^no't  pri!**    '^^^-    '^^^  plaintiff  had  taken  no  steps  since  on  the  writ 

ceeded  with. 

After  the  return-day  of  the  writ  of  error  had  expired,  he  was  taken  in  execution  on  the  original 
judgment : — Held,  that  he  was  not  entitled  to  be  discharged  out  of  custody,  and  that  it  was  not 
necessary  that  t  nonproi  should  be  signed  to  justify  the  execution. 
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error,  but  having  been  taken  in  execution  on  an  alias  capias   Exch,  ofPUas, 
ad  satisfaciendum  for   the  costs  of  the  nonsuit.  Price  ob- 
tained a  rule  to  set  aside  the  capias,  and  to  discharge  the 
defendant  out  of  custody. 

Butt  shewed  cause. — The  capias  was  regularly  issued, 
as  the  writ  of  error  was  not  proceeded  with.  The  infant 
plaintiff  is  liable  to  costs  ;  and,  if  that  is  disputed,  it  can 
only  be  taken  advantage  of  on  a  writ  of  error;  Gardiner  y. 
Holt  (a) ;  where  the  Court  refused  to  interfere  summarily, 
though  the  infant  sued  by  prochein  amy.  Finlay  v. 
Fw>le{b). 

Price,  in  support  of  the  rule. — The  infant  is  not  liable 
to  costs.  The  Court  will  not  compel  him  to  give  security 
for  costs  (c).  An  infant  taken  in  execution  ought  to  be  dis- 
charged, as  he  is  not  liable  to  pay  the  costs  of  a  nonsuit. 
Grave  v.  Grave (d).  [Bay ley,  B. — There  an  infant  brought 
trespass  by  guardian.  It  is  otherwise  if  the  infant  be- 
gan by  guardian,  because  there  there  is  no  malice  inferred 
in  him.  Turner  v.  Turner  {e),  before  Lord  King  in  equity.] 
Then  this  is  not  matter  of  error,  as  the  proc/tein  amy  is 
the  party  on  the  record.  [Bayley,  B. — So  he  was  in 
Gardiner  v.  Holt;  that  case  is  exactly  analogous.]  If  so, 
it  is  still  a  good  writ  of  error.  The  defendant  has  not 
signed  a  non  pros.  [Bayley,  B. — A  non  pros  is  not  neces- 
sary to  justify  execution.  The  defendant  may  take  out  a 
scire  facias  quare  executionem  non,  without  that.]  That 
is,  after  the  record  has  been  certified ;  and  can  only  be  sued 
out  after  a  rule  to  certify  the  record  has  expired,  unless  the 
record  has  been  certified.  Goodrigkt  v.  Hvgoson{f).  The 
defendant  has  the  record  and  he  should  leave  it  with  the 
officer  of  the  Court,  in  order  to  enable  us  to  make  the 

(a)  2  Strange,  121/.  <e)  2  P.  Wms.  296,    I    Stra. 

(6)  13  East,  6.  708,S.  C. 

(c)  2  Chitty'8  Rep.  369.  (/)  Cas.  tern.  Hardw.  35 1 . 

(<0  Cro.  EIiz.33. 

VOL.  I.  L  L  L 
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Kxch,  of  Pleas,  tiaiisci  ipt ;  he  lias  not  done  so,  and,  therefore,  could  not  rule 
us  to  transcribe.  [Bat/let/,  B. — You  might  have  ruled  the 
defendant  to  bring  in  the  record.  A  Judge  at  chamberd 
would  have  made  an  order  to  bring  in  the  roll;  but  it  was 
not  necessary  for  them  to  rule  you  to  transcribe  the  record, 
as  the  writ  of  error  was  spent.]  We  could  not  proceed 
upon  it  till  we  were  able  to  get  at  the  record. 

Bayley,  B.— It  is  beyond  all  question  the  plaintiff's 
duty  to  pursue  the  writ  of  error.  The  writ  of  error  in 
this  case  was  returnable  on  the  2iiTd  of  April;  by  that  day 
he  ought  to  have  transcribed  the  record,  and  then  he 
might  have  assigned  his  error. 

Rule  discharged. 


Rex  (in  aid  of)  Hollis  v.  Bingham. 
A  crown  debtor,  J.N  this  casc,  Follett  had  obtained  a  rule  calling  upon  Hoi- 

who  has  issued  .       ^     .       .  i  .  •       ^ 

prerogative  pro-  Its  to  shew  cause  why  the  sctrefactas  issued  against  the  de- 
ot^rtftor'il"  fendant  should  not  be  quashed,  and  why  HoIUm  should 
not  entiUed  to     ^ot  pay  the  costs  occasioncd  thereby,  and  the  costs  of  this 

continue  those  *    "^  •'• 

proceedings  af-     rule, 
ter  he  has  paid 
the  debt  he  owed 

to  the  crown.  Manning  shewed  cause.— The  objection  is,  that  HolUs, 

not  being  now  indebted  to  the  crown,  cannot  avail  himself 
of  the  extent  in  aid  issued  against  Bingham ;  hut,  if  HoUis 
was  indebted  to  the  crown  when  the  extent  was  issued, 
that  is  sufficient.  The  facts  are,  that  HoUis,  a  distributor 
of  stamps  for  the  county  of  Hants,  being  liable  to  the 
crown  for  Bingham's  deficiencies,  an  extent  in  aid  issued 
against  Bingham  in  the  year  1817,  and  that,  in  the  year 
1822,  Bingham  took  the  benefit  of  the  Insolvent  Act. 
Unless,  therefore,  Hollis  can  avail  himself  of  the  extent  in 
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aid,  he  will  be  without  remedy.  But  it  is  objected  that  ^'*!^/  '^'^^^ 
HoUis  has  since  paid  the  amount  he  owed  to  the  crown, 
and  that  the  commissioners  of  stamps  have  cancelled  the 
bond  given  by  him ;  but  the  mere  cancelling  of  the  bond 
would  not  destroy'  the  crown  debt ;  a  quietus  was  neces- 
sary. In  Rex  V.  Clarke  {a),  the  Court  declared  that  it 
should  not  be  a  rule  that  a  debtor  of  the  crown,  though 
the  crown  debt  was  satisfied,  should  not  have  the  benefit 
of  the  crown  process  to  reimburse  himself,  though  it  could 
not  b§  granted  under  the  circumstances  of  that  case.  The 
defendant  prays  not  only  for  the  costs  in  this  rule,  but 
for  all  the  costs  incurred  since  Mollis  ceased  to  be  a  crown 
debtor,  viz.  in  the  year  1825;  but  he  is  in  no  way  en- 
titled to  these  costs.    Rex  v.  Bingham  (6). 

Follett,  contra. "Since  the  defendant  has  been  dis- 
charged under  the  the  Insolvent  Act  in  1833,  this  case  has 
been  several  times  before  this  Court,  and  it  has  been  de- 
cided that  HoUis  is  not  entitled  to  avail  himself  of  prero- 
gative process  (c).  The  defendant  was  fully  discharged  as 
against  HoUis  by  his  discharge  under  the  Insolvent  Debtors* 
Act.  Then  HoUis  can  have  no  right  now  to  proceed 
against  the  defendant  by  prerogative  process,  and  to  sue  out 
this  scire  facias.  The  crown  is  no  party  to  it,  and  HoUis 
is  no  longer  a  crown  debtor. 

Baylet,  B.— It  seems  to  me  that  this  question  was  de- 
cided by  the  case  in  S  Crompton  Sf  Jervis,  130.  The 
Court  there  expressed  an  opinion  that  HoUis  could 
have  no  further  proceeding  against  the  defendant, 
either  in  his  own  name  or  the  name  of  the  crown.  Ring* 
ham  being  indebted  to  HoUis,  who  was  a  stamp  distribu- 
tor, an  extent  issued  against  HoUis  in  the  year  1817,  and 
an  extent  in  aid  of  HoUis  against  Bingham.  Bingham 
subsequently  obtained  his  discharge  under  the  Insolvent 

(a)  Banbury,  221 .  (b)  I  Cr.  &  J.  379, 

(c)  2  Cr.  &  J.  30. 

Lh  l2 
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^'^*j^^'*»«»»  Debtors'  Act.  The  consequence  of  that  is,  that  Hollis 
has  no  right  to  sue  for  that  debt,  because  it  is  at 
an  end.  Where  circumstances  occur  which,  as  between 
the  original  creditor  and  debtor,  would  operate  as  a  bar, 
and  the  crown,  though  it  originally  had  an  interest,  has 
no  longer  any,  are  the  Court  to  suffer  the  creditor  to 
avail  himself  of  crown  process,  so  as  to  defeat  what  would 
have  been  a  complete  answer  as  between  themselves? 
But  HoUisy  having  once  obtained  prerogative  process, 
contends  that  the  crown  is  not  barred,  and,  standing  tn 
loco  coronce,  he  is  entitled  to  use  that  process.  If  HolUs 
is  indebted  to  the  crown,  the  crown  has  a  right  to  com- 
pel payment  from  Bingham;  but  we  must  be  satisfied 
that  he  is  indebted  to  the  crown  before  we  allow  him  to 
avail  himself  of  prerogative  process.  I  think  it  would  be 
an  improper  exercise  of  the  discretion  of  this  Court,  if  we 
held  that  he  could  avail  himself  of  the  process  of  this 
Court  for  a  debt  not  due  to  the  crown,  but  which  has 
been  discharged  by  the  Insolvent  Act.  The  mere  cir- 
cumstance of  HoUis^s  being  indebted  when  the  process 
was  originally  sued  out  is  not  sufficient.  If  a  crown 
debtor  ceases  to  be  liable  to  the  crown,  he  ceases  to  be 
entitled  to  an  extent  in  aid.  That  appears  from  this  very 
case  in  2  Crompion  %  Jervisy  130.  Hollis^  therefore, 
acted  at  his  peril,  and  the  scire/acias  must  be  quashed, 
and  the  costs  of  it  paid  by  him.  As  to  the  other  costs  we 
ought  not  to  make  any  order. 

BoLLAND,  B. — The  passage  cited  from  Banbury  is  con- 
tained in  a  note  at  the  end  of  the  case,  and  it  is  upon  the 
request  of  the  Attorney-General  that  the  Court  makes 
that  declaration. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

Vide  Attorney  General  v.  Stonehowe^  Hardres,  229,  230. 
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JLT  is  declared  and  ordered.  That  in  all  cases  in 
which  a  defendant  shall  have  been  or  shall  be  detained  in 
prison  on  any  writ  oi  capias  or  detainer,  under  the  statute 
2  WilL  4,  c.  39,  or  being  arrested  thereon  shall  go  to 
prison  for  want  of  bail,  and  in  all  ca«-es  in  which  he  shall 
have  been  or  shall  be  rendered  to  prison  before  declara- 
tion on  any  such  process,  the  plaintiff  in  such  process 
shall  declare  against  such  defendant  before  the  end  of 
the  next  term  after  such  arrest,  or  detainer,  or  render, 
and  notice  thereof,  otherwise  such  defendant  shall  be  en- 
titled  to  be  discharged  from  such  arrest  or  detainer  upon 
entering  an  appearance  according  to  the  form  set  forth  in 
the  aforesaid  statute  3  Will.  4,  c.  S9,  sched.  No.  S;  un- 
less further  time  to  declare  shall  have  been  given  to  such 
plaintiff  by  rule  of  Court  or  order  of  a  Judge. 

T.  Dbnman.  J.  Parke. 

N.  C.  TiNDAL.  W.  BOLLAND. 

LyNDHURST.  J.  B.  BOSANQUET. 

J.  Bayley.      W.  E.  Taunton. 
J.  A.  Park.      E.  H.  Alderson. 

J.  LlTTLEDALE.  J.  PaTTESON, 

S.  Gaseleb.  J.  Gurney. 

J.  Vaughan. 

It  is  ORDERED,  That,  from  the  present  day,  in  all 
actions  against  prisoners  in  the  custody  of  the  Marshal  of 
the  Marshalsea,  or  of  the  Warden  of  the  Fleet,  or  of  the 
Sheriff,  the  defendant  shall  plead  to  the  declaration  at 
the  same  time,  in  the  same  manner,  and  under  the  same 
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Reo.  Gek* 


^'^*-,^^'*^»    rules  as  in  actions  against  defendants  who  are  not  in 
custody. 

T.  Denman. 

N.  C.  TiNDAL. 

Lyndhurst. 
J.  Bayley. 
J.  A.  Park. 

J.  LiTTLEDALE. 

S.  Gasblbe. 
J.  Vauohan. 


J.  Parke. 

W.  BOLLAND. 

J.  B.  BOSANQUBT. 

W.  E.  Taunton. 
E.  H.  Alderson. 
J.  Patteson. 

J.  GURNEY. 


It  is  ordered^  Thai  from  and  after  the  10th  day  of 
July  next,  where  the  plaintiff  proceeds  by  action  of  debt 
on  the  recognizance  of  bail  in  any  of  the  Courts  at  Weti" 
minster,  the  bail  shall  be  at  liberty  to  render  their  prin- 
cipal at  any  time  within  the  space  of  fourteen  days  next 
after  the  service  of  the  process  upon  them»  but  not  at  any 
later  period;  and  that  upon  such  render  being  duly  made, 
and  notice  thereof  given,  the  proceedings  shall  be  stayed 
upon  payment  of  the  costs  of  the  writ  and  service  thereof 

only.  _  _ 

J.  Parke. 

W.  BOLLAND. 

J.  B.  BOSANQUET. 

W.  E.  Taunton. 
E.  H.  Alderson. 
J.  Patteson. 

J.  GuRNEY. 


T.  Denman. 

N.  C.  TlNDAL. 

Lyndhurst. 
J.  Bayley. 
J.  A.  Park. 

J.  LiTTLEDALE. 

S.  Gaselee. 
J.  Vauohan. 
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ABATEMENT. 
See  Pleading. 

ACKNOWLEDGMENT. 

See  LufiTATioNs,  Statute  of. 

ACTION. 
See  Limit ATioNSy  Statute  of. 

L  Commencement  of. 

1.  Since  the  Uniforinity  of  Process 
Act,  suing  out  the  writ  of  suramons  is 
the  commencement  of  the  action  for 
all  purposes.     Alston  v.   Under hill^ 

492 

2.  Since  the  passing  of  the  Uni* 
formity  of  Process  Act,  the  writ  of 
summons  is  to  be  considered  as  the 
commencement  of  the  action;  and 
the  declaration  must  correspond  with 
the  form  of  action  specified  in  tlie 
writ;  and  if  the  declaration  is  in  a 
different  form  of  action,  it  is  irregu- 
lar, and  the  Court  will  set  it  aside, 
leaving  the  plaintiff  to  declare  on  the 
writ,  if  he  can  do  so  according  to  his 
cause  of  action.     Thompwn  v.  Dicas, 

768 

IL  Notice  of. 
By  a  local  act  for  paving,  lighting, 


ACTION. 

watching,  and  improving  the  town  of 
Leamington,    certain    commissioners 
were  appointed;  and,  by  section  11, 
were  authorized  to  appoint,  by  writing, 
a  treasurer  and  clerk,  and  also  all 
such   surveyors,  scavengers,   rakers, 
8rc.  &c.,  beadles,  constables,  watch- 
men and  other .  officers,  deputies  or 
assistants,  for  the   execution  of  the 
purposes  of  the  act,  as  they  should 
from  time  to  time  think  proper.     By 
section   77,  the  commissioners  were 
also  empowered  to  appoint  such  num- 
ber of  able-bodied  men  as  they  should 
think  proper,  to  be  employed  as  watch- 
men during  the  night-time,  and  it  was 
enacted,  that  it  should  be  lawful  for 
such  watchmen,  and  they  were  there- 
by required  in  their  respective  sta- 
tions,  to  apprehend  and  secure  all 
malefactors,  &c.  &c.,  and  all  suspect- 
ed persons  who  should  be  found  wan- 
dering   or    misbehaving   themselves 
during  the  hours  of  keeping  watch. 
By  section  78,  the  watchmen  were  to 
be  sworn  in  as  constables,  and  were 
to  be  invested  with  the  like  powers 
and  authorities,  &c.  &c.,  as  any  con- 
stables were  invested  with  or  enjoyed 
by  law.     By  section  1 63,  it  was  en- 
acted, that  no  action,  suit,  or  ioforroa- 
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AFFIDAVIT. 


AGREEMENT. 


lion,  slintfid  be  comiDenced  against 
any  pei  son  or  persons  for  any  thing 
dont  or  to  he  done  under  or  by  virtue 
of  that  act i  until  one  calender  month's 
notice  thereof  should  have  been  first 
given  in  writing  to  the  clerk  of  the 
commissioners  of  tlie  cause  of  action, 
nor  at  any  time  whatsoever  after  suffi- 
cient satisfaction  or  tender  should 
have  been  made  to  the  party  aggriev- 
ed. The  act  contained  the  usual 
power  of  pleading  the  general  issue, 
and  giving  the  special  matter  in  evi- 
dence, and  the  act  was  to  be  deemed 
a  public  act: — Held^  firsts  that  the 
section  requiring  notice  to  be  given  is 
not  confined  to  acts  done,  or  directed 
to  be  done,  by  the  commissioners,  but 
applies  to  acts  done  by  constables 
and  watchmen.  Secondly^  that  evi- 
dence of  the  defendants  acting  as 
constables  and  watchmen  under  the 
commissioners  in  the  town,  wasprimd 
facie  sufficient  to  entitle  them  to  the 
protection  of  the  above  section,  with- 
out proof  of  their  appointment;. and, 
thirdly t  that  where  the  watchmen  had 
reasonable  ground  of  suspicion  that 
felony  had  been  committed  by  the 
plaintiff,  and  went  to  the  plaintiff's 
house  to  apprehend  him  for  ^uch  fe- 
lony, but  beat  him,  and  used  much 
more  violence  than  was  necessary  for 
effecting  his  apprehension,  they  were 
protected  by  the  section  requiring  no- 
tice.     Butler  v.  Ford  and  Ledger^ 

ADMINISTRATION  BOND. 

See  Executors  and  Administrators. 


AFFIDAVIT. 

See  Distringas,  1,  2. 
Outlawry. 

I.   To  hold  to  Bail. 

1 .  Where  an  affidavit  to  hold  to  bail 
for  several  cautes  of  action  is  defec- 


tive as  to  some  of  them,  it  will  be 
bad  in  toto,  so  as  to  entitle  the  defen- 
dant to  be  discharged  out  of  custody 
on  filing  common  bail.  Baker  r. 
Wills,  238 

2.  In  an  affidavit  to  hold  to  bail  on  a 
promissory  note  or  bill  of  exchange, 
the  amount  for  which  the  instrument 
is  drawn  must  be  specified.  Brooke 
and  Another  y.  Coleman,  621 

II.  Defects  in. 
It  is  not  sufficient,  in  an  affidavit 
by  the  defendant  in  a  cause,  to  de- 
scribe him  as  the  *'  above-named  de- 
fendant," without  any  other  addition. 
Law  son  v.  Case,  481 

III.  Filing. 

The  affidavits  to  shew  cause  against 
a  rule  on  the  revenue  side  of  the 
Court  of  Exchequer  must  be  filed, 
and  the  party  who  shews  cause  must 
take  office  copies  of  the  affidavits,  or 
have  the  originals  in  Court.  In  re 
Jeffery,  71 

AGREEMENT. 

Construction  of. 

1 .  Ill  an  agreement  of  reference  it 
was  agreed  that  the  arbitrator  "  shall 
or  may"  award  a  certain  matter,  with 
a  proviso,  &'c.  &c. : — Held,  that  the 
words  '*  shall  or  may"  were  impera- 
tive on  the  arbitrator,  and  that  he 
was  bound  to  insert  the  proviso  in  his 
award,  the  context  of  the  agreement 
and  the  situation  of  the  parties  re- 
quiring such  a  construction.  Crump 
V.  Adney,  $55 

2.  A.  agreed  to  advance  B.  a  sum 
of  4000/.  on  mortgage  of  certain  free- 
hold and  copyhold  premises ;  and  by 
the  agreement  it  was  stipulated,  that, 
within  one  week  from  the  date  of  the 
agreement,  B.  should  deliver  to  A.  or 
his  solicitor  a  complete  abstract  of 
the  title  to  the  premises,  and  produce 
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the  title-deed^  necessary  to  verify  the 
tame,  and  deduce  and  sliew  a  good 
marketable  title,  within  one  month 
after  the  delivery  of  the  abstract :  and 
it  was  provided  that  i(  B.  should  not, 
within  a  week,  deliver  such  abstract, 
and  produce  the  title-deeds,  and, 
within  a  month  after  the  delivery  of 
the  abstract,  deduce  a  marketable 
title,  then  it  was  to  be  at  jfs.  option 
to  consider  the  agreement  void :  and, 
it  was  further  provided,  that  B,  should 
forthwith  pay  to  A.  all  costs  and 
charges  incurred  by  hhn  in  investi- 
gating the  title  to  the  premises,  &c. 
Abstracts  of  title  were  delivered  soon 
after  the  agreement,  but  they  were 
found  defective.  From  the  24th  of 
Septffttber,  1831,  the  day  when  the 
title  Wight  to  have  been  con)pleted, 
untiHhe  Uihof  May,  1882,  negotia- 
tions were  going  on,  A.  remonstrating 
on  the  badness  of  the  title,  and  in- 
forming B,  that  his  money  had,  during 
the  whole  interval,  been  lying  idle, 
and  B.,  during  this  interval,  endea- 
vouring to  amend  his  title  until  the 
last-mentioned  day,  when  he  failed  to 
do  so,  and  the  negotiation  ended.  In 
an  action  brought  by  A.  to  recover 
the  amount  of  costs  and  charges  in- 
curred by  him  in  investigating  the 
title,  and  also  interest  on  the  4000^. 
which  bad  been  lying  idle  from  the 
24th  of  September  until  the  14th  of 
May : — Held^  that  A,  was  not  entitled 
to  recover  the  interest.  Sweetland 
v.  Smith,  585 

d.  A,  contracted,  in  consideration 
of  220/.  1  Ox.y  to  sell  and  plant  a  quan- 
tity of  trees  on  B.U  land ;  and  also 
that  ''he  should  and  would,  at  his 
own  costs  and  charges,  well  and  suffi- 
ciently keep  in  order  the  trees  afore- 
said  for  two  years  after  the  planting, 
and  that  such  as  should  die  during 
that  period,  (except  from  injury  by 
sheep,  game  or  cattle),  should  be  re- 
placed by  him."  In  an  action  to  reco- 
ver the  price,  the  jury  thought  that  the 


words  "  keepin  order"  meant  to  pruiie 
only,  and  did  not  extend  to  weeding 
and  clearing  the  ground,  and  they 
found  their  verdict  accordingly.  The 
Court,  thinking  this  an  improper  con- 
struction, granted  a  new  trial.  Alien 
V.  Cameron,  882 

Held,  also,  that  evidence  of  non- 
performance by  A,  of  any  part  of  the 
contract  on  his  part  was  admissible  in 
red  uction  of  damages.  Ibid. 


AMBASSADOR. 

See  Privlleoe. 

AMENDMENT. 

Where  allowable, 

1 .  In  an  action  by  the  assignees  of 
a  bankrupt,  the  Court  allowed  the 
declaration  to  be  amended  by  adding 
the  name  of  the  official  assignee  as  a 
plaintiff  on  payment  of  costs.  Baker 
y.Neaver,  112 

2.  Where,  in  a  declaration  on  a  bill 
of  exchange,  it  was  stated,  that  the 
bill  was  drawn  by  S.  S.,  payable  to 
his  order,  and  the  bill  when  produced 
in  evidence  was  payable  to  the  order 
of  T.  E.:—Held,  that  the  Judge 
has  rightly  exercised  his  discretion, 
in  allowing  the  record  to  be  amended 
under  9  Geo.  4,  c.  15.  Parks  v. 
Edge,  429 

8.  Where  no  matter  in  print  or  writ- 
ing is  produced  in  evidence,  a  Judge 
at  Nisi  Prius  had  no  power,  under  9 
Geo.  4,  c.  15,  to  amend  the  record 
fVom  the  oral  testimony  of  witnesses 
called  to  speak  to  the  contents  of  a 
written  document  which  has  been  de- 
stroyed, and  which  contents,  on  their 
evidence,  appear  to  be  materially  dif- 
ferent from  the  statement  of  the  do- 
cument upon  the  record.  Brooks  v. 
Blanshard,  770 

4.  Quare — If  a  copy  had  been  pro- 
duced, in  such  case,  as  secondary  evi- 
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dence,  whether  the  Judge  could  have 
amended  from  such  copy  ?  Ibid, 

5.  Where  a  plaintiff,  by  mistake, 
had  proceeded  against  the  inhabitants 
of  the  hundred  instead  of  the  borough 
of  S.,  in  an  action  for  damage  by 
rioters  under  the  7  &  8  Oeo.  4,  c.  31 , 
the  Court  amended  the  writ  and  sub- 
sequent proceedings,  by  striking  out 
the  word  '*  hundred"  and  substituting 
the  word  "  borough,"  the  time  for 
bringing  a  fresh  action  having  ex- 
pired. Norton  v.  The  Inhabitants  of 
Stamford,  773 

APPOINTMENT. 
See  Office. 

APPROPRIATION. 
See  Payments. 


ARREST. 

See  Sheriff. 
I.  Coverture, 
Where  a  married  woman  has  been 
arrested,  the  Court  will  discharge 
her  on  filing  common  bail,  or  order 
the  bail-bond  to  be  given  up  to  be 
cancelled,  if  the  coverture  be  clearly 
established,  unless  she  has  used  de- 
ceit before  or  at  the  time  of  obtaining 
the  credit.     Freame  v.  Mitford,     54 

II.  Privilege  from, 

A  practising  barrister  is  privileged 
from  arrest,  eundo,  morando,  et  rede- 
undOf  and  he  does  not  lose  that  privi- 
lege by  going  into  a  shop  on  his  re^ 
turn  from  the  Court,  umess  he  re- 
mains there  an  unreasonable  time. 
Luntley  v.  — — ,  579 

III.  Second  Arrest, 

A  prisoner  on  mesne  process  dis- 
charged on  a  condition  afterwards 
broken  may  be  arrested  a  second  time 


without  a  Judge's  order.      CanielUm 
v.  Freeman,  5:iQ 

ASSETS. 
See  Executors  AMD  Administrators. 

ASSIGNEE. 
See  Covenant. 

ASSUMPSIT. 

A  pauper  whose  settlement  was  in 
the  parish  of  A,  resided  in  the  parish 
of  B,,  and  whilst  there  received  relief 
from  the  parish  of  A,,  which  relief 
was  afterwards  discontinued,  the  over- 
seers objecting  to  pay  any  more  unless 
the  pauper  removed  into  his  own  pa- 
rish. The  pauper  was  subsequently 
taken  ill  and  attended  by  an  apothe- 
cary, who,  after  attending  him  nine 
weeks,  sent  a  letter  to  the  overseers  of 
A,,  upon  the  receipt  of  which  they  di- 
rected the  allowance  to  be  renewed, 
and  it  was  continued  to  the  time  of 
the  pauper's  decease: — Held,  that  the 
overseers  of  A,  were  liable  to  pay  so 
much  of  the  apothecary's  bill  as  was 
incurred  after  the  letter  was  received. 
Paynter  y.  WiUiams,  810 

ATTACHMENT. 

See  Award,  3. 
Where,  at  the  time  of  the  service 
of  a  subpcena  ad  testificandum,  the 
original  subpcena  was  not  shewn  to 
the  witness: — Held,  that  an  attach- 
ment would  not  lie  for  disobedience 
to  such  subpcena,  although  the  party 
serving  it  was  not  asked  to  produce 
it.     Wadsworth  v.  Marshall,         87 

ATTORNEY. 

See  Practice. 
Undertaking. 

I.  Certificate. 
An  attorney  neglected  to  take  out 
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his  certificate  in  the  years  1815  and 
1816.  In  1832,  he  practised  at  the 
Quarter  Sessions: — Heldt  liable  for 
the  penalties  under  22  Oeo,  2,  c.  46 , 
8.  12.  Slack  q.  t.  v.  Wilkins,         28 

II.  Delivery  of  Bill. 
A  signed  bill  need  not  be  deliver- 
ed by  an  attorney  suing  for  business 
done  in  the  Middlesex  Court  of  Re- 
quests.   Becke  V.  WelU^  75 

III.  RighU  of. 
An  attorney  of  another  Court, 
who  conducts  an  action  in  the  Ex- 
chequer  in  his  own  name,  can  bring 
no  action  for  his  fees,  and  has  no  lien 
for  such  fees;  and  the  Court  will  al- 
low one  judgment  to  be  set  off  against 
another,  without  regard  to  his  claim 
of  a  lien  for  such  ^s.  Latham  v. 
HydCf  Hyde  v.  Latham,  128 

AWARD. 

1 .  An  award  by  an  umpire  is  not  vi- 
tiated by  a  mistake  in  the  recital  of 
the  award,  in  the  Christian  name  of 
one  of  the  original  arbitrators  who 
had  appointed  the  umpire.  Trew  v. 
Burton,  583 

2.  Such  mistake  not  being  mate- 
rial, an  alteration  made  by  a  stranger 
subiequently  to  the  publication  of  the 
award,  by  striking  out  the  wrong  and 
inserting  the  right  Christian  name, 
does  not  vitiate  the  award,  but  leaves 
it  in  the  state  in  which  it  was  before 
such  alteration.  Ibid. 

3.  Where  the  affidavit  for  an  at- 
tachment for  not  performing  an  award 
was  defective,  in  not  shewing  that  the 
award  was  published  before  the  au- 
thority of  the  umpire  expired : — Held, 
that  it  was  sufficient  if  it  appeared 
from  the  jurat  that  the  affidavit  of 
execution  by  the  umpire  was  sworn 
before  that  time  expired.  Ibid. 


BAIL. 

See  Affidavit. 

PaACTICE. 

I.  Giving  time  to  the  Principal. 

After  a  bail-bond  has  been  for- 
feited, and  an  assignment  thereof 
taken,  time  given  to  the  principal  is 
no  discharge  of  the  sureties.  fVoos- 
nam  v.  Price,  352 

II.  Justification  of  BaiL 

An  affidavit  of  justification  of  bail 

must  state  that  the  parties  are  worth 

the  requisite  property.      Rogers  v. 

Jones,  323 

III.  Notice  of. 

1 .  A  notice,  that  the  bail  has  resided 
**  nithin"  the  last  six  month  at  the 
place  mentioned  therein,  is  sufficient, 
when  accompanied  by  an  affidavit 
stating  that  the  bail  has  resided  there 
*^for"  the  last  six  months,  agreeably 
to  the  form  prescribed  by  Rule  3  of 
T.  T.  1  mil.  4.     Ward's  Bail,     %S 

2.  One  of  the  bail,  carrying  on 
the  business  of  a  Scotch  ale  agent',  was 
described  in  the  notice  of  bail  as  a 
"gentleman:'' — Held,  a  substantial 
misdescription.       Flemming*s    Bail, 

111 

3.  Where  the  defendant  is  a  prisoner, 
a  notice  of  putting  in  and  justifying 
bail  at  the  same  time  must  state  that 
the  defendant  is  a  prisoner.  Creigh- 
ton*s  Bail,  335 

4.  An  informality  in  the  notice  of 
bail  does  not  render  the  proceeding 
null,  so  as  to  justify  the  plaintiff  in 
issuing  an  attachment  against  the 
sheriff    Rex  v.  Sheriff  of  Middlesex, 

482 
IV.  Render  of  Principal. 
The  Court  will  enlarge  the  time  for 
bail  to  render  a  defendant  who  is  un- 
der imprisonment  in  a  country  gaol 
upon  conviction  for  libel,  until  a 
week  after  the  imprisonment  under 
the  sentence  has  expired ;  not  until  a 
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week  after  the  term  for  which  he  was 
sentenced  to  be  imprisoned.  Camp- 
hell  V.  Ackland,  73 

V.  Time  for  pulling  in. 
Where  the  defendant  was  arrested 
on  the  1st  of  Aprils  and,  owing  to 
Easier  Monday  and  Tuesday  falling 
on  the  8th  and  9th,  had  tlie  10th  to 
put  in  bail,  and  the  plaintiff  on  the 
1 0th,  took  an  assignment  of  the  bail- 
bond  and  issued  a  writ  of  summons 
against  the  bail,  the  Court  set  aside 
the  proceedings.  AUlon  v.  Under- 
bill, 492 

BANKER. 

Certain  stock  was  vested  in  trus- 
tees, upon  trust,  amongst  other 
things,  to  pay  the  dividends  to  A. 
during  his  life;  and,  afler  his  death, 
upon  trusts  for  his  widow  and  chil- 
dren. M.  4*  (^0.  were  the  bankers  of 
the  trustees,  and  employed  by  them 
to  receive  the  dividends.  During  the 
life  of/^.,  the  amount  of  the  dividends 
on  the  stock  was  regularly  carried  to 
the  account  of  A.,  in  the  books  of  the 
firm,  and  drawn  for  and  received  by 
him.  A,  died  on  the  2drd  January^ 
1 824 ;  and,  on  his  death,  a  new  ac- 
count was  opened  with  the  trustees  in 
the  books  of  ilf.  S^  Co.;  and,  in  that 
account,  credit  was  given  to  the  tnis- 
trees  for  dividends,  amounting  to 
1 403/.,  as  received  in  April  and  July, 
1824,  and  the  trustees  were  debited 
with  several  sums,  amounting  to  225/., 
paid  to  checks  drawn  upon  the  house, 
on  the  presumption  that  the  divi> 
dends  had  been  actually  received.  In 
point  of  fact  the  above  dividends 
had  not  been  received  by  M,  ^  Co,; 
F,,  a  partner  in  that  house,  having, 
in  the  lifetime  of  ^.,  sold  and  trans- 
ferred the  stock  in  question  by  means 
of  forged  powers  of  attorney.  F. 
continued,  afler  this  transfer,  to  enter 
in  the  day  book  of  M.  4*  ^^*  ^^ 
amounts  of  the  half-yearly  dividends, 


on  the  days  when  they  would  have 
become  due,  as  if  he  had  duly  received 
the  same  at  the  Bank  of  England, 
which  amounts  were^  in  the  ordinary 
course  of  business,  regularly  posted 
from  such  day-book  to  the  credit  of 
the  trustees  by  the  clerks  of  M.  ^ 
Co.  Commissions  of  bankrupt  issued 
against  the  members  of  the  firm  of 
M,  4*  Co.,  in  September  and  October 
1824: — Held,  that,  at  the  date  of 
those  commisions,  the  bankrupts  were 
not  indebted  to  the  trustees  for  the 
balance  of  the  dividends  appearing  by 
the  books  to  have  been  received. 
Hume  V.  Bolland,  150 

BANKRUPT. 

See  Sheriff. 
One  of  two  partners,  after  commit- 
ting an  act  of  bankruptcy,  handed 
over  a  bank  post-bill  and  some  silver 
to  the  agent  of  the  drawer  of  a  bill  of 
exchange,  accepted  by  the  partners, 
and  which  was  just  about  to  become 
due,  for  the  purpose  of  protecting 
such  bill.  Such  handing  over  was 
found  to  be  a  fraudulent  preference, 
and  to  have  been  in  contemplation  of 
bankruptcy.  On  the  same  day,  but 
a  few  hours  later  than  the  time  of 
handing  over  the  note  and  money, 
the  other  partner  committed  an  act 
of  bankruptcy: — Held,  that  the*  act 
of  the  partner  who  had  committed 
the  act  of  bankruptcy  before  he  hand- 
ed over  the  property  was  not  binding, 
and  that  the  assignees  of  the  two 
partners  might  recover  the  value  of 
the  property.     Burt  v.  Moult,     525 

BARRISTER. 
See  Peivileoe  from  Arrest. 

BILLS   AND  NOTES. 

See  Pleading. 
I.  Action  on^ 
1 .  Defendant  and  his  surety  signed 
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a  promissory  note.  Defendant  was 
afterwards  discharged  under  the  In- 
solvent Act.  The  payee  applied  to 
the  surety  for  payment,  whereupon 
tlie  defendant,  to  prevent  the  surety 
being  sued,  joined  him  in  a  new  note : 
— Held,  in  an  action  by  the  payee, 
that  he  could  not  recover  on  this  note 
against  the  defendant,  as  it  was  a  new 
contract  for  the  old  debt,  though  the 
new  consideration  of  forbearance  to 
the  surety  was  added.  Evans  v. 
fVUliams,  SO 

2.  A  promissory  note  for  100/.,  on 
the  face  of  it  payable  on  demand,  was 
given  to  the  trustee  of  a  Quilding  So- 
ciety, to  secure  certain  instalments, 
fines,  and  interest.  The  payee  having 
sued  upon  the  note,  took  a  cognovit 
for  the  instalments  then  due,  and 
costs,  which  were  afterwards  paid ; 
and  he  gave  a  receipt  as  for  debt  and 
costs  in  the  action: — Held,  that  he 
could  not  maintain  another  action  on 
the  note  for  instalments  which  subse- 
quently became  due.  Stddall  v.  John 
RawcUffcy  487 

3.  A  bill  of  exchange  for  800/. 
being  sent  to  A.  to  get  it  discounted, 
a  banking  company  advanced  100/. 
on  the  bill  upon  A,  giving  the  com- 
pany his  guarantee  for  the  amount  so 
advanced.  A,  had  no  other  interest 
in  the  bill: — Held,  in  an  action 
brought  by  A*  on  the  bill,  that  he 
was  entitled  to  recover  the  whole 
amount,  and  not  merely  the  amount 
for  which  he  gave  his  guarantee. 
Reidv.  Fumwal,  588 

II.  Notice  of  Dishonour. 

!•  S»  ^  Co.y  the  owners  of  a  ship  of 
which  H.  was  captain,  despatched  the 
latter  to  Miranuchi,  with  instructions 
to  purchase  a  cargo  of  timber,  and 
draw  upon  them  for  the  amount.  H. 
proceeded  to  Mkramicht  accordingly, 
and    there  purchased  some  timber 


from  one  X.,  for  154/.  \\s.  lie/.,  and 
drew  a  bill  upon  S,  ^  Co,  for  the 
amount,  at  sixty  days*  sight,  in  favour 
of  the  seller  or  his  order.  The  bill 
was  dated  4th  iSirp^emfttfr,  1826;  and, 
on  the  21st  November,  it  was  duly 
presented  for  acceptance  and  protest- 
ed for  non-acceptance.  The  plaintiff 
was  in  Liverpool,  with  the  ship  under 
his  command,  from  October,  1826, 
until  April,  1827.  It  was  not  proved 
that  the  plaintiff  received  any  notice 
of  the  dishonour  of  the  bill,  either 
from  the  then  holder  or  from  the  de- 
fendants, who  had  got  the  cargo.  In 
1832,  the  plaintiff  was  arrested  upon 
this  bill,  at  Miramichi,  and  paid  it,  in 
order  to  release  himself  from  the  ar- 
rest. In  a  special  action  of  assump- 
sit, brought  by  the  plaintiff  against 
the  defendants  for  not  paying  the  bill, 
for  not  accepting  it,  and  for  not  in- 
demnifying the  plaintiff  from  all  loss 
&c.  sustained  by  him  from  having 
drawn  the  bill: — Held,  first,  that,  un« 
der  these  circumstances,  the  defen- 
dants could  not  insist  on  the  want  of 
proof  of  notice  to  the  plaintiff  of  the 
dishonour  of  the  bill,  as  a  defence  to 
the  action ;  secondly.  That  a  promise 
to  indemnify  was  the  promise  which 
the  law  would,  in  this  case,  imply; 
and  as  there  was  no  damnification  till 
1882,  the  statute  of  limitations  did 
not  apply.     Huntley  v.  Sanderson, 

467 
2.  The  day  after  a  bill  of  exchange 
had  been  dishonoured  in  London,  and 
before  the  fact  of  the  dishonour  could 
be  known  in  Yorkshire,  the  drawer's 
clerk  called  in  Yorkshire  upon  the 
indorser  prior  to  the  holder.  A  con- 
versation took  place  as  to  the  bill 
being  hkely  to  come  back,  and  the 
clerk  said,  "  I  suppose  there  will  be  no 
alternative  hut  my  taking  up  the  bill, 
ond  if  you  will  bring  it  to  Sheffield  on 
Tuesday,  I  will  pay  the  money.'*  The 
indorser  did  not  receive  either  the  bill 
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or  notice  until  some  days  after  the 
Tuesday  f  and  notice  of  dishonour  was 
not  given  to  the  drawer  in  due  time : 
— Held,  that  the  promise  did  not  dis- 

Sense  with  giving  due  notice  of  the 
ishonour  to  the  drawer.     Pickin  v. 
Graham^  726 

III.  Presentment  of. 
On  Wednesday^  the  iSfdof Novem- 
ber, A.  bought  goods  from  B.f  which 
he  paid  for  in  country  bank-notes. 
On  Monday,  the  28th,  B.  requested 
A.*s  servant,  as  a  favour,  to  exchange 
the  notes  for  money,  which  he  ac- 
cordingly did.  On  the  same  day  the 
bank  stopped  payment ;  A.  heard  of 
it  on  Tuesday,  and  on  Wednesday 
wrote  to  B.f  informing  him  of  the 
failure  of  the  bank,  and  desiring  him 
to  exchange  the  notes ;  but  the  notes 
were  not  produced  or  tendered  to  B. 
until  long  afterwards,  nor  were  they 
ever  presented  at  the  bank.  In  an 
action  brought  by  A.  against  B.,  to 
recover  the  value  of  the  notes,  held 
that  A,  was  not  entitled  to  recover. 
Rogers  v.  Langford,  637 

BOND. 

See  Stamp. 

Presumption  of  Payment  of. 

Where,  in  debt  on  a  bond  more 
than  twenty  years  old,  to  rebut  the 
presumption  of  payment,  the  obligee 
gave  evidence  of  payments  of  interest 
by  the  obligor  to  A,  B,,  equal  in 
amount  to  the  interest  that  would  be- 
come due  on  the  bond : — Held,  that  an 
indorsement  on  the  bond  in  the  hand* 
writing  of  the  obligee,  and  which  ap- 
peared to  have  been  made  at  or  about 
the  time  when  the  bond  was  executed, 
but  which  was  not  proved  to  have 
been  ever  seen  by  the  obligor,  stating 
that  the  bond  was  given  to  the  ob- 
ligee in  trust  for  A.  B,,  was  admbsi- 
ble  in  evidence  to  connect  the  pay- 


ments of    interest   with   the    bond. 
Gleadaw  v.  Atkin,  410 

CAPIAS. 
See  PfiAeTicB. 

1.  The  mistake  of  LamrtMce  in- 
stead of  Lawrence  in  the  name  of  the 
defendant  in  a  writ  of  capias,  is  im- 
material. It  is  sufficient  in  a  writ  of 
capias  to  describe  the  defendant  as  of 
Kent  Street,  in  the  county  of  Surrey. 
Webb  V.  Lawrence,  806 

2.  A  writ  of  capias  was  indorsed 
"  Bail  for  40/.  and  upwards,  by  affi- 
davit J'—Held  sufficient.  Dnd. 

3.  There  need  not  be  a  date  to  the 
indorsement  on  the   writ  of  capias. 

Ibid. 

CASE. 

In  case  for  running  down  a  ship, 
neither  party  can  recover  when  both 
are  in  the  wrong;  but  the  plaintiff 
may  recover,  although  he  might  have 
prevented  the  collision,  provided  that 
he  was  in  no  degree  in  fault  in  not 
endeavouring  to  prevent  it.  Fennall 
V.  Garner,  ft\ 

COSTS. 

See  Practice. 

I.  Of  Counts  not  proved. 

1 .  Where  there  are  several  counts 
on  the  same  cause  of  action,  and  only 
one  cause  of  action  is  proved,  the 
plaintiff  is  entitled  to  a  verdict  on  one 
count  only,  and  to  have  his  costs  tax- 
ed on  that  count  only.  Ward  v. 
Btll,  848 

2.  A  defendant  succeeded  on  a  plea 
which  went  to  the  whole  declaration, 
and  the  jury  was  discharged  on  the 
other  issues  which  were  joined: — 
Held,  that  the  Master  was  right  in  not 
allowing  to  the  defendant  the  cosu 
applicable  to  the  issues  upon  which 
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ih  e  jury  were  discharged.     VaUance 
V.  Evans,  ^5Q 

II.  Of  good  Jury, 
Since  the  Rule  101,  H.  T.  2  Will. 
4»  the  costs  of  a  good  jury  upon  the 
execution  of  a  writ  of  inquiry  are  al- 
lowed on  taxation.  fViUnnson  v. 
Malin,  237 

III.  Of  Trial. 

Where,  during  the  trial  of  a  cause, 
one  of  the  jury  absconded,  and 
the  other  jurors  were  accordingly 
discharged;  and  a  second  trial  was 
afterwards  had,  when  a  verdict  was 
found  for  the  plaintff: — Held,  that 
the  plaintiff  was  entitled  to  the  costs 
of  the  first  trial.  Harrison  v.  Bennett. 

20$ 

IV.  Security  for. 
Where  the  assignees  of  a  bankrupt 
proceed  with  an  action  brought  by 
the  bankrupt,  they  must  give  secu- 
rity for  all  the  costs.  An  application 
for  security  for  costs  in  such  a  case, 
held  not  too  late,  although  not  made 
until  the  end  of  Easter  Term,  the  fat 
having  issued  in  November,  and  the 
plaintiff  having,  before  Easter  Term, 
given  notice  of  trial  for  the  sittings 
after  that  term.     Mason  v.  Polhill. 

V.  Taxation  of 
Some  of  many  defendants  demur- 
red to  some  counts  of  a  declaration, 
and  pleaded  not  guilty  to  the  remain- 
der; and  the  rest  of  the  defendants 
pleaded  not  guilty  to  the  whole: — 
Held,  that  the  defendants  who  de- 
murred could  not,  after  obtaining 
judgment  in  their  favour  on  the  de- 
murrer, tax  their  costs  on  that 
judgment.     Forbes  v.  Gregory,  435 

VI  Costs  under  43  Geo.  3. 
1 .  The  purchaser  of  a  horse  can  re- 


cover for  breach'  of  warranty,  in  an 
action  for  damages  only,  and  cannot 
sue  on  the  indeUtatus  counts,  as  on  a 
failure  of  the  original  consideration, 
unless  there  was  a  stipulation  in  the 
original  agreement  for  rescinding  the 
contract  in  such  event,  or  unless  both 
parties  subsequently  agree  to  rescind, 
or  unless  the  case  be  one  of  fraud; 
and,  therefore,  there  is  no  reasonable 
or  probable  cause  within  43  Geo.  3, 
c.  46,  for  holding  to  bail  in  a  case  not 
within  those  exceptions.  Gomperiz 
V.  Denton,  207 

2.  A  vendor  arresting  the  vendee 
for  the  full  amount  of  goods  sold  and 
delivered,  is  not  liable  to  pay  costs 
under  the  43  Geo.  3,  c.  46,  s.  3,  al- 
though part  of  the  goods  sent  on  ap- 
proval had  been  returned  to  the  ven- 
dor, and  accepted  by  his  servant,  it 
not  appearing  that  the  vendor  had 
personal,  notice  of  such  return  and 
acceptance.     Roper  v.  Sheasby,  496 

3.  A  defendant,  who  is  arrested 
for  a  larger  sum  than  is  recovered 
against  him,  is  entitled  to  costs  under 
Stat.  43  Geo.  3,  c.  46,  s.  3,  if  there  be 
no  reasonable  or  probable  cause  for  the 
arrest, -though  the  arrest  is  not  shewn 
to  have  been  malicious.  Erie  v. 
Wynne,  532 

COURT  OF  REQUESTS. 

See  Attornby. 
Practice. 

1 .  Semble,  that  the  amount  found  by 
the  verdict  of  the  jury,  and  not  the 
sum  which  the  plaintiff  claims  to  be 
due,  is  to  be  considered  the  debt  for 
which  the  action  is  brought,  and  by 
which  the  Court  are  to  decide  whe- 
ther the  plaintiff  ought  to  have  sued 
in  the  Court  of  Requests.  Baddley 
V.  Oliver,  219 

2.  Where  the  master  of  a  vessel, 
trading  between  London  and  Rotter- 
dam, was,  in  the  course  of  his  trade, 
in  the  habit  of  coming  with  his  vessel 
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to  a  particular  wharf,  and  there  un- 
loading his  cargo,  which  was  depo- 
sited in  a  warehouse  there,  and  a 
fresh  cargo  taken  in ;  and  who  pur- 
chased necessaries  for  the  vessel  in 
London,  but  had  no  resiilence,  or 
counting-house,'  or  warehouse,  in 
London,  in  his  own  occupation: — 
Held,  that  he  was  not  entitled  to  be 
sued  in  the  London  Court  of  Re- 
quests. Double  v.  Gibbs,  246 
S,  Semble,  that  an  action  for  use 
and  occupation  is  not  within  the  ex- 
ception in  the  39  8c  40  Oeo.  S,  c.  104, 
8.11.                                            Ibid, 

COVENANT. 
See  Landlord  and  Tenant. 

Where  maintainable. 
An  assignee  who  takes  from  a  les- 
see leasehold  premises  by  indenture 
indorsed  on  the  lease,  subject  to  the 
payment  of  the  rent  and  the  perform- 
ance of  the  covenants  and  agreements 
reserved  and  contained  in  the  lease,  is 
not  liable  in  covenant  to  the  lessee  for 
rent  which  the  lessee  has  been  called 
on  by  the  lessor  to  pay  after  the  as- 
signee has  assigned  over.  Wolveridge 
V.  I^teward,  644 

DAMAGES. 
See  Distress. 

DEBT. 

Semble,  that  debt  cannot  be  sup- 
ported for  an  escape  under  an  attach- 
ment for  non-payment  of  costs  under 
a  decree  in  equity.    Blower  v.  Mollis, 

93 

DEVISE. 

See  Will. 

f .  Construction  of. 

1.  A  testator,  after  charging  such 

part  of  hit  property  as  might  be  ne- 


cessary and  adequate  for  the  payment 
of  his  just  debts,  gave  to  his  brother 
R.  C.  all  that  dwelling-house,  &c.,  with 
all  lands  appertaining  to  the  same,  late- 
ly in  the  possession  of  G,  S,  of  fV.,  or 
his  mortgagee,  the  said  property  lying 
and  being  in  the  township  of  W,;  and 
also  gave  to  R.  C.  all  the  share,  right, 
and  property  of  the  //.  estate,  situate 
in  the  county  of  Chester,  as  left  by 
his  late  fnther  i—Held,  that  R.  C. 
took  a  life  estate  only  in  the  premises 
in  W.    Doe  v.  Clarke,  39 

2.  A  testator  devised  his  real  estates 
to  A.  for  life,  and,  after  his  decease^ 
devised  all  his  estate,  as  well  real  as 
persona],  and  all  accumulations  there- 
of, "  to  such  of  his  the  said  testator's 
relations  of  the  name  ofPearce,  being 
a  male,"  as  A.  should  by  deed  or 
will  give,  devise,  or  bequeath,  or  no- 
minate or  appoint ;  and  in  default  of 
such  appointment,  the  testator  devised 
the  said  estates  and  premises  "  to  such 
of  his  the  testator's  relations  of  the 
name  of  Pearce,  being  a  male,  as  A. 
should  approve  of  or  adopt,"  **  if  he 
should  be  living  at  the  death  of  A*, 
his  heirs,  executors,  administrators, 
and  assigns,  for  ever."  And  in  case 
A.  should  not  have  adopted  any  such 
male  relation,  or  in  case  he  should 
have  made  such  adoption  and  there 
should  not  be  any  such  male  relation 
living  at  the  time  of  the  decease  of 
A.,  then  the  testator  devised  the  said 
estates  and  premises  "  unto  the  next 
and  nearest  of  kin  of  him  the  said 
testator,  of  the  name  of  Pearce,  being 
a  male,  or  the  elder  of  such  male  rela- 
tions, in  case  there  should  be  more 
than  one  of  equal  degree  living  at  his 
the  said  testator's  decease,  his  heirs, 
executors,  administrators,  or  assigns, 
for  ever"  The  testator  then  gave  all 
his  plate,  books,  pictures,  household 
goods,  &c.,  to  his  executors,  "in 
trust  to  permit  and  suffer  A,  to  have, 
use,  and  enjoy  the  same  during  his 
life,  and,  a/ier  hit  decease,  then  in 
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trust  for  the  persons  who  should  sue* 
^eed  to  or  inherit  his  the  said  testator* s 
real  estates  under  and  by  virtue  of 
that  his  will"  A.,  the  tenant  for  life, 
died  without  issue,  without  haying 
executed  the  power  of  adoption  of  a 
relation  of  the  testator's,  according  to 
tlie  will.  The  next  or  nearest  rela- 
tion, or  nearest  of  kin,  of  the  testator, 
living  at  his  decease,  were — fii^t,  A., 
the  tenant  for  life — secondly,  B^  the 
plaintiff— and,  thirdly,  C,  the  plain- 
tiff's brother.  The  testator  had  a 
brother,  of  the  name  of  Zachary^ 
who,  if  living,  or  his  son,  if  he  had 
died  leaving  issue  male,  would  have 
been  the  testator's  next  and  nearest 
relation,  and  nearest  of  kin,  of  the 
name  of  Pearce ;  but  it  appeared  that 
he  had  gone  to  sea,  and  had  not  been 
beard  of  for  many  years: — Heldy  that, 
under  these  circumstances,  if  Zacha' 
ry^  the  testator's  brother,  died  with- 
out issue,  in  the  lifetime  of  the  testa- 
tor, A.  took  under  the  ultimate  limi- 
tation, contained  in  the  testator's  will, 
an  estate  in  fee  simple  in  the  testator's 
real  estates,  and  an  absolute  interest 
in  his  personalty.    Pearce  v.  Vincent^ 

598 
S.  A  testator  devised  as  follows : 
"  I  give  all  my  personal  leasehold 
mortgages,  and  freehold  estates, 
goods,  ready  money,  chattels,  where- 
soever and  whatsoever,  to  my  bro- 
ther, T,  D%f  in  trust  for  my  nephew 
and  nieces,  /.  Z).,  A.  Z).,  M.  A.  Z)., 
and  E^  /).«  when  the  younger  shall 
come  of  age;  also,  if  my  brother, 
T,  D.f  should  have  children,  then  hb 
children  to  have  equal  share  with  my 
four  before-mentioned  nephew  and 
nieces,  he,  my  brother,  2\  /).,  to  pay 
for  their  education  and  maintain  them, 
if  any  is  wanted,  he  paying  himself 
for  any  trouble  he  may  be  at;  and  he 
living  at  free  cost  in  the  house  I  now 
occupy,  keeping  Sarah,  my  servant, 
if  they  can  agree,  and  if  not,  to  give 
her  one  shilling  per  week  for  life :" — 

VOL.  I. 


Held,  that,  under .  this  devise,  the 
nephew  and  nieces  of  the  testator 
named  in  the  will  were  entitled  to  the 
rents  and  profits  of  the  estate  when 
the  youngest  came  of  age ;  but  in  the 
event  of  any  child  or  children  being 
bom  to  T.  D»t  such  child  or  chUdreo, 
if  more  than  one,  woufcl  be  entitled  to 
share  equally  with  the  other  nephew 
and  nieces,  in  the  future  rents  and 
profits,  from  the  time  of  their  respec- 
tive births;  and  that  to  such  child 
or  children  the  provision  as  to  edu- 
cation and  maintenance  would  also 
apply,  as  well  as  to  the  nephew  and 
nieces  named  in  the  will.  Darker  v. 
Darker,  850 

4.  Held,  also,  that  the  testator  did 
not  intend  that  his  brother,  7*.  D,, 
should  give  up  the  house  on  the 
youngest  niece  attaining  twenty-one. 

Ibid. 

5.  A,  being  possessed  of  considera- 
ble estates,  which  were  his  old  family 
estates,  and  having  also  purchased  se- 
veral estates  for  money  considerations, 
and  exc/ian/^eciseveralpartsofthe  fami- 
ly estates  for  other  lands,  and  amonest 
others  for  the  estate  in  question,  de- 
vised as  follows :  "  I  give  and  devise 
all  my  messuages,  tenements,  mills, 
lands,  rents,  hereditaments,  and  real 
estates  whatsoever,  which  I  have  here- 
tofore from  time  to  time  *  purchased 
from  different  persons  in  the  several 
deeds  and  conveyances  thereof  named, 
&c.,  to  my  sisters,  A.  M.  and  E.  M. :" 
— Held,  that  the  esUte  which  the  tes- 
tator had  obtained  in  exchange  passed 
to  his  sisters  under  this  devise  as  part 
of  the  purchased  estates.  Doe  d. 
Meyrick  v.  Meyrick,  S20 

II.  Evidence  to  explain, 
A  testator,  by  his  will,  after  giving 
certain  premises  to  his  wife  for  iife« 
devised  as  follows :  **  And  af^r  her 
decease  to  my  nepliew,  Morgan  Mor^ 
gan,  and  his  right  heirs.  Also,  I 
give  and  bequeath  unto  my  neplieiv^ 

1  M  M  U 
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Morgan  Morgan,  of  the  village  of 
Moihvey**  (certain  premises  therein 
mentioned)  *'to  him  and  his  right 
heirs,  after  my  decease."  It  appear- 
ed that  the  testator  had  two  nephews 
of  the  name  of  **  Morgan  Morgan" 
one  of  whom  resided  at  the  village  of 
Mothvey,  and  the  other  elsewhere. 
Semble,  that,  upon  proof  of  this  fact, 
a  latent  ambiguity  was  raised,  and 
that  parol  evidence  of  declarations  of 
the  testator,  contemporaneous  with 
the  makinff  of  the  will,  was  admissi- 
ble to  explain  that  ambiguity.  Doe 
d.  Morgan  v.  Morgan,  2S5 

DISTRESS. 

1.  Where  a  landlord  seized  and  sold, 
under  a  distress  for  rent,  growing 
crops,  which  were  afterwards  taken 
away  by  the  purchaser,  and  it  ap- 
peared that  the  crops  were  sold  for 
the  full  value  which  they  would  have 
fetched  if  sold  at  the  proper  time, 
and  the  rent  proved  to  be  due  exceed- 
ed the  amount  for  which  the  crops 
sold: — Held,  in  an  action  of  trover 
brought  by  the'  tenant,  that  he  was 
entitled  to  nominal  damages  only. 
Proudhve  v.  Twemlow,  826 

2.  Goods  sent  to  an  auctioneer  to  be 
sold  on  premises  occupied  by  him  are 
privileged  from  distress  for  rent. 
Adams  v.  Grane,  880 

DISTRINGAS. 
I.  Affidavit  to  obtmn, 

1.  The  old  practice,  as  to  what 
was  requisite  to  be  stated  in  the  affi- 
davit on  moving  for  a  dUtringai  on  a 
venire,  is  applicable  to  the  new  pro- 
cess by  writ  of  summons.  Johmscn  v. 
Rouse,  fte 

ft.  It  is  not  necessary,  in  moving  for 
a  distringas,  on  affidavits  of  ineffec- 
tual attempts  to  serve  the  defendant 
at  his  dwelling<*house  with  a  writ  of 


summons,  to  shew  that  the  party  at- 
tempting to  make  the  aervice  left  a 
copy  of  the  writ  at  the  dwelling-house. 
Street  v.  Lord  Ahanley,  27 

8.  The  affidavit  to  obtain  a  (Hstrim- 
gas  must  state  that  a  copy  of  the  writ 
of  summons  was  left  at  the  last  time 
of  calling,  ^t^  v.  Maule,  617 

II.  Time  of  moving  for. 
The  plaintiff*  cannot  move  for  a 
distringas  until  the  expiration  of  eight 
days  afler  a  copv  of  the  writ  of  sum- 
mons has  been  led  for  the  defendant 
on  the  last  attempt  to  serve  him  per- 
sonally.    Brifln  v  Stretton,  74 


EMBEZZLEMENT. 

See  Slander. 

ERROR,  WRIT  OF. 
See  Infant. 

ESCAPE. 
See  Debt. 

EVIDENCE. 

See  AORBBMSNT. 

Bond. 
Devue. 

1 .  The  order  for  an  attachment  for 
not  paying  the  costs  of  a  suit  in  equity 
is  in  itself  prtrnd  fade  evidence  that 
a  suit  had  been  pending.  Blower  ▼. 
Mollis,  898 

2.  Semble,  that  a  decree  in  equity 
is  admissible  in  evidence,  though  it 
do  not  recite  the  bill  and  answer,  and 
though  no  proof  be  adduced  thereof. 

Jbid. 
8.  In  an  action  upon  an  instrument, 
the  subscribing  witness  to  which  is 
dead  or  resides  abroad,  it  is  necessary, 
besides  proving  the  hand-writing^  of 
the  subscribing  witness,  to  give  some 
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evidence  of  the  identity  of  the  party 
sued  with  the  party  who  appears  to 
have  executed  the  tnstrament*  WhU- 
iocke  V.  Musgrave^  5 1 1 

4.  A  person,  on  being  sent  by  the 
defendant,  an  indorser  of  a  bill  of  ex* 
change,  to  the  plaintiff*,  the  indorsee, 
to  inquire,  as  to  the  solvency  of  ^., 
a  prior  indorser,  went  to  the  plain- 
tiflTs  residence;  and,  on  the  street 
door  being  openedi  a  person  in  a 
dressing-gown^  whom  he  had  never 
seen  before  or  since,  asked  him  what 
his  business  was: — Hcld^  not  suffi- 
cient  evidence  of  identity  to  let  in 
evidence  of  the  conversation.  Corfieid 
V,  Parsons^  730 

5.  It  is  a  question  for  the  Judge, 
and  not  a  point  for  the  consideration 
of  the  jury,  whether  the  evidence  of 
identity  is  sufficient  in  such  case. 

Ibid. 

6.  A*  contracted,  in  consideration 
of  220/.  10«.»  to  sell  and  plant  a 
quantity  of  trees  on  ffs.  land,  and  also 
that  "  he  should  and  would,  at  his 
own  costs  and  chargeS)  well  and  suf- 
ficiently keep  in  order  the  trees  afore- 
said for  two  years  after  the  planting, 
and  that  such  as  should  die  during 
that  period,  (except  from  injury  by 
sheep,  game  or  cattle),  should  be  re- 
placed by  him.'* — Heldf  that  evidence 

•>  of  nonperformance  by  A.  of  any  part 
of  the  contract  on  his  part  was  adrois- 
aiUe  in  reduction  of  damages.  Allen 
V.  Camenm,  832 

EXECUTION. 

SembU,  that  by  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,  an  ouUtand- 
ing  term,  vested  in  a  trustee,  upon 
trust  to  attend  the  inheritance,  is  lia- 
ble to  be  seized  under  an  execution 
against  the  cestm  que  trusty  the  owner 
of  the  inheritance.  Doe  d.  Phillips 
V.  Evans,  450 


EXECUTORS  AND    ADMINIS- 
TRATORS. 

See  Legacy  Duty. 

1 .  A  n  administrator  sued  a  debtor  to 
his  intestate,  and  recovered  a  verdict 
against  him;  and  the  debtor,  being  in 
gaol,  subsequently  petitioned  to  be 
discliarged  under  the  Insolvent  Act. 
The  debtor  offered  terms,  whereby 
he  was  to  be  liberated  on  payment 
of  150/.,  a  sum  less  than  the  costs  in*  . 
curred  in  the  action.  The  adminis- 
trator agreed  to  the  terms,  and  liber* 
ated  the  debtor: — fields  in  an  action 
brought  against  him.  by  a  creditor  of 
the  intestate,  that  be  was  not  charge- 
able with  any  part  of  the  debt  as  as- 
sets.    Pennington  v.  Healey,       402 

2.  Where  a  plaintiff*,  who  was  en- 
titled to  judgment  against  a  defen- 
dant executor  de.  boms  iestaloris,  ei  m 
noi»,&c.,  took  judgment  and  issued 
execution  for  debt  and  costs  de  bonis 
propriis:  the  Court  set  aside  the 
judgment  and  execution  on  motion. 

Ward  V.  Thomas,  532 

3.  An  executrix  pleaded  the  general 
issue,  and  plene  adminisiravii,  and 
afterwards  moved  for  judgment  as  in 
case  of  a  nonsuit.  The  Court  dis- 
charged that  rule  upon  a  pereniptory 
undertaking  to  try  the  first  issue,  and 
allowed  the  plaintiff*  to  withdraw  his 
replication  to  the  second  plea,  and 
take  judgment  of  assets  quando,  &c. 
Lucas  V.  Jenner,  597 

4.  Where  an  administrator,  having 
obtained  possession  of  the  intestate's 
effects,  converted  a  sum  of  10,875/. 
Ss.  9d.  to  his  own  use,  and  subse- 
quently became  bankrupt,  before  he 
had  exhibited  an  inventory,  or  deli- 
vered in  his  account,  pursuant  to  the 
condition  of  the  adtnlnistration  bond, 
and  before  any  decree  of  the  Ecdesi* 
astical  Court  to  pay  over  the  residue 
to  the  next  of  kin  : — Held,  that  the 
conversion  by  the  administrator  of  the 
inteRtate's  ejects  to  his  own  us6,  so 
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that  they  were  entirely  lost  to  the  es- 
tate, was  a  breach  of  tlie  condition  of 
the  bond,  *'  well  and  truly  to  adminis- 
ter the  goods  of  the  intestate  accord- 
ing to  law;"  and  that,  in  an  action 
brought  at  the  instance  of  the  next 
of  kin  in  the  name  of  the  Ordinary, 
the  surety  in  the  administration  bond 
was  liable  for  the  full  amount  of  the 
money  so  misapplied.  The  Arch- 
bishop  of  Canterbury  v.  Robertson^ 

690 

5.  Even  if  it  be  an  answer  to  breach- 
es assigned  on  the  condition  of  an  ad- 
ministration bond,  for  not  exhibiting 
a  perfect  inventory,  or  making  a  true 
and  just  account  at  or  before  a  parti- 
cular day,  that  there  was  no  Court 
held  on  that  day,  it  must  be  pleaded 
in  excuse  of  performance,  and  cannot 
be  given  in  evidence  where  the  defen- 
dant has  pleaded  only  itoit  est  factum^ 
and  breaches  have  been  suggested  on 
the  roll,  pursuant  to  8  &  9  Will  3, 
c.  11,8.  8.  Ibid. 

6.  The  administrator  is  not  bound 
by  the  administration  bond  to  distri- 
bute the  residue  amongst  the  next  of 
kin  before  there  is  a  decree  of  the 
Ecclesiastical  Court  to  pay  over  the 
residue.  Ibid. 

EXTENT, IN  AID. 

1.  In  order  to  obtaiaan  extent  un- 
der 1 1  Geo.  4  &  1  mn,  4,  c.  73, 
8.  3,  against  the  principal  and  sureties 
in  a  recognizance  entered  into  by  the 
editor  of  a  newspaper,  the  plaintiff 
must  shew  that  he  has  used  due  dili- 
gence, and  has  not  been  able  to  pro- 
cure satisfaction  by  writ  of  execution 
against  the  goods  and  chattels  of  the 
defendant.      Penned  v.    Thompson^ 

857 

2.  A  crown  debtor,  who  has  issued 
prerogative  process  against  his  own 
debtor,  is  not  entitled  t6  continue 
those  proceedings  a(\er  he  lias  paid 
the  debt  he  ow^  to  the  crown.  Rex 
•V.  Bingham,  862 


FRAUDS,  STATUTE  OF. 

FEME  COVERT. 

See  Arrest. 

FRAUDS,  STATUTE  OF. 

1.  Declaration  stated  that  the  plain- 
tiff* was  possessed  of  a  farm,  upon 
which  were  certain  growing  crops, 
and  on  which  the  plaintiff*  had  done 
certain  work  and  labour,  and  expend- 
ed certain  materials  in  making  the 
lands  ready  for  tillage,  of  which  work, 
labour,  and  materials  he  the  plaintiff* 
had  not  derived  the  benefit ;  and  that, 
in  consideration  that  the  plaintiff* 
would  let  the  farm  to  the  defendant 
for  fourteen  years,  the  defendant  un- 
dertook to  take  the  crops,  and  pay 
for  them,  and  for  the  work,  labour, 
and  materials,  according  to  a  valua- 
tion: averments — that  plaintiff*  let  the 
farm  accordingly,  and'  left  the  crops 
upon  it ;  and  that  the  defendant  took 
possession  of  the  farm,  and  had  tbe 
benefit  of  the  work,  labour,  and  ma- 
terials; and  that  the  valuation  was 
made,  but  that  the  defendant  did  not 
pay.  Plea — that  the  crops,  and  the 
benefit  of  the  work,  labour  and  mate- 
rials, were  not  excepted  or  reserved 
out  of  the  letting  or  agreement  to  let, 
and  that  there  was  no  agreement  m 
writing  in  respect  of  those  causes  oP 
action,  or  any  memorandum  or  note 
thereof,  signed  by  the  defendant,  or 
any  person  by  him  lawfully  author- 
ised:—//eM,  on  demurrer,  that  the 
contract  was  for  an  interest  in  land, 
and  that  the  right  to  the  crops,  and  the 
benefit  of  the  work  and  labour,  were 
both  of  them  an  interest  in  land,  with- 
in the  fourth  section  of  tbe  Statute  of 
Frauds.  Earl  of  Falmouth  v.  Tho- 
mas, 89 

^.  To  an  indebitatustouM  for  crops 
bargained  apd  sold,  and  under  and 
by  virtue  of  such  bargain  and  sale, 
accepted  and  taken,  and  had  and  re- 
ceived and  cat  down  by  the  defend- 
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ant,  defendant  pleaded  that  the  crops, 
at  the  time  of  the  bargain  and  sale, 
were  growing  upon  and  fixed  to  cer- 
tain lands;  and  that  before  the  bar- 
gain and  sale  there  was  a  treaty  on 
foot  between  the  plaintiff  and  the  de- 
fendant, by  which  it  was  proposed 
that  the  plaintiff  should  let  the  lands 
to  the  defendant,  and  that  the  de- 
fendant should  take  therewith  the 
said  crops;  and  that  the  defendant 
assented  to  the  treaty ;  and  that,  in 
order  to  carry  the  treaty  into  effect, 
the  supposed  bargain  and  sale  was 
verbally  contracted  between  the  pUun- 
tiff  and  defendant;  and  that  there  was 
no  agreement  in  writing,  or  any  me- 
moruidum  or  note  thereof: — Held^ 
that  the  crops  were,  at  the  time  of  the 
bargain  and  sale,  an  interest  in  the 
land,  and  that  the  case  was  within  the 
Statute  of  Frauds.  Ibid. 

3.  Same  point  held  on  a  similar  plea 
to  account  for  work,  labour,  and  ma* 
terials.  Ibid 

4t,  In  indebitatus  assumpsit  upon  an 
account  stated  defendant  pleaded,  that 
before  the  taking  of  the  account  there 
was  a  verbal  agreement  for  the  sale  of 
certain  crops  growing  upon  the  plain- 
tiff*B  land,  and  for  work,  labour,  and 
materials,  done  and  used  in  preparing 
the  land  for  tillage ;  and  that  there 
was  a  treaty  for  the  plaintiff's  letting 
and  the  defendant  s  taking  the  land 
for  fourteen  years,  to  which  the  de* 
fendant  assented ;  and  that  the  money 
to  be  paid  for  the  crops,  and  the  work, 
labour,  and  materials,  was  the  money 
concerning  which  the  account  was 
stated ;  and  that  there  was  no  agree- 
Ynent  in  writing,  or  any  note  thereof. 
To  this  plea  the  plaintiff  replied,  that, 
before  the  account  was  stated,  the  de- 
^ndant  had  mown  the  crops  and  taken 
ttiem  to  his  own  use,  and  had  received 
the  amount  of  the  work  and  labour 
and  materials.  The  defendant  re- 
joined, traversing  that  he  had  cut 
down    the  crops,    and  received  the 


amount  of  work  and  labour,  &c.,  before 
the  stating  of  the  account.  General 
demurrer:— /ftfW,  that  the  contract, 
as  appearing  on  the  pleadings,  was 
within  the  Statute  of  Frauds,  and  that 
tlie  plaintiff  could  not  revover.  Ibid. 
5,  In  assumpsit  on  a  promise  to 
managea  farm  in  a  good  and  husband- 
like manner,  and  according  to  the 
custom  of  the  country: — Scmble^  that 
it  is  sufficient  to  assign  a  breach  in 
the  words  of  the  promise.  Ibid, 

FRAUDULENT  REMOVAL. 

See  Landlord  and  Tenant. 
Bankrupt. 

GAMING. 

A  match  at  cricket  for  20/.  is  with- 
in the  meaning  of  the  sect.  %  of  die 
9  Anne^  c.  1 4,  and  therefore  illegal. 
And  an  action  for  roon^y  had  and  re- 
ceived to  recover  back  the  sum  depo- 
sited may  be  maintained  against  the 
stakeholder,  who  has  paid  over  the 
money  after  notice  not  to  do  so.  Hod* 
Sony,  Terrillf  797 

GOOD  JURY. 

See  Costs. 

GOODS  SOLD  &  DELIVERED. 

Goods  sold  for  ready  money  were 
packed  up  in  boxes  of  the  vendee  for 
him  and  in  his  presence,  but  remained 
on  the  premises  of  the  vendor : — Hefd, 
that  goods  sold  and  delivered  would 
not  lie.     Boulter  v.  Arnott^         33(1 

GROWING  CROPS^ 
See  Distress. 

GUARANTIE. 

1.  A  guarautie  in  the  following 
words:  "  I   hereby  agree  to  be  an- 
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swerable  for  the  payment  of  50/.  for 
T.  Lerigo,  in  case  7*.  Lerigo  does  not 
pay  for  the  gin,  &c.  which  he  receives 
from  you,  and  I  will  pay  the  amount :" 
— Heldy  not  a  continning  guarantie. 
Nicholson  V.  Pnget,  48 

IMPARLANCE, 

See  Practice. 

INCLOSURE. 

An  old  footway  passed  from  a  public 
highway  over  wastes  to  old  inclosures 
into  another  public  highway.  By  an 
award  of  the  commissioners  under  a 
local  act  for  inclosing  the  wastes,  the 
part  of  the  waste  over  which  the  foot- 
way ran  was  allotted ;  but  the  foot- 
way was  not  mentioned  in  the  award, 
nor  was  any  new  way  set  out  therein. 
No  power  to  stop  up  ways  over  old 
inclosures  was  given  by  the  particular 
Inclosure  Act.  Held^  that  the  old 
footway  was  not  extinguished  by  the 
allotment.     Thaclcrah    v.    Seymour, 

18 

INDORSEMENT. 

See  Bond. 

INFANT. 

An  infant  sued  by  prochein  amy 
and  was  nonsuited,  and  there  was 
judgment  against  him  for  the  costs. 
He  sued  out  a  writ  of  error,  which 
was  not  proceeded  with.  Af^er  the 
return-day  of  the  writ  of  error  had 
expired,  he  was  taken  in  execution  on 
the  original  judgment : — Heldf  that  be 
was  not  entitled  to  be  discharged  out 
of  custody,  and  that  it  was  not  neces- 
sary that  a  nonpros  should  be  signed 
to  justify  the  execution.  Dow  v. 
Clark,  860 

INNUENDO. 

See  Libel. 


INTERPLEADER  ACT. 

INQUIRY,  WRIT  OF. 

Defendant  suffered  judgment  by 
default.  Plaintiff  execut^  a  writ 
of  inquiry  in  vacation  and  signed 
judgment,  and  took  defendant  in  exe- 
cution. The  Court  compelled  tlie 
plaintififs  attorney  to  file  the  inqui- 
sition and  subsequent  proceeding!* 
Towruend  v.  Bumst  177 

INSOLVENT. 

1.  The  insolvent  proceedings  may 
be  proved  according  to  the  mode  pre- 
scribed by  the  late  act  7  Geo.  4,  c 
579  although  tlie  proceedings  were 
commenced  and  took  place  under  the 
former  act  1  Geo.  4,  c.  119.  Doe  d. 
Phillips  V.  Evans,  450 

2.  The  provisions  in  the  7th  sec- 
tion of  the  1  Geo.  4,  c.  119,  with 
respect  to  the  mode  of  conducting 
the  sale  of  the  insolvent's  estate,  are 
directory  only.  JlwL 

8.  Where  a  prisoner  petitioned  the 
Insolvent  Court  to  be  disdiarged*  but 
did  not  file  his  schedule  within  four- 
teen days,  or  give  notice  to  the  credi- 
tors of  the  filing  of  the  petition,  pur- 
suant to  the  7  Geo.  4,  c  57,  and  the 
plaintiff  did  not  declare  against  him 
before  the  end  of  the  second  term: — 
HeU  that  he  was  not  entitled  to  be 
discharged  out  of  custody.  Moiineux 
V.  Browne,  858 

INTERPLEADER  ACT. 

1.  Where  a  defendant  has  been  in* 
demnified  by  a  third  party  for  not  de- 
livering up  property  in  his  possession, 
he  has  no  right  to  relief  under  the 
Interpleader  Act,  and  the  Court  will 
discharge  a  rule  obtained  for  that 
purpose,  with  costs.  Tucker  v.  Mor* 
ris,  73 

2.  A  sheriff  is  not  entitled  to  re- 
lief under  the  Interpleader  Act,  1  & 
2  Will.  4,  c.  58,  s.  6,  where  he  has 
paid  over  the  proceeds  of  the  execu- 
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tion  to  the  judgment  creditor.     An^ 
derson  V.  Calhway^  18S 

3.  On  a  motion  by  a  sheriiT  for  re- 
lief under  the  Interpleader  Act,  he 
ought  to  apply  promptly ;  and  where 
the  sheriff  seized  under  an  execution 
on  the  14th  of  December ^  and  a  rule 
which  had  been  obtained  to  set  aside 
the  judgment  and  execution  was  dis- 
charged on  the  22nd  of  January^  and 
the  sheriff  on  the  3l8t  o^  January  ob* 
tained  a  rule  under  the  Interpleader 
Act,  it  was  held,  on  cause  shewn 
against  that  rule,  that  he  ought  to 
have  applied  soonqr;  and  that  the 
delay  was  unreasonable;  and  the 
Court  discharged  the  rule  with  costs. 
Cook  V.  AUen^  b  \% 

4.  SembUt  Uiat  he  ought  to  have  ap- 
plied at  the  commencement  of  Hilary 
term,  notwithstanding  the  rule  pend- 
ing to  set  aside  the  judgment.      Ibid, 

5.  SembUf  also,  that  the  sheriff 
should  deny  collusion.  Ibid, 

JUDGE'S  ORDER. 

1.  An  order,  obtained  from  a 
Judge's  clerk  by  mis-statement,  is  a 
nullity.     Woomam  v.  Price^         $52 

JUDGMENT  AS  IN  CASE  OF  A 
NONSUIT. 

See  Practice. 

LANDLORD  AND  TENANT. 
See  Distress. 

1.  Where  a  farm  was  taken  for 
fourteen  years,  and  the  tenant  was  to 
pay  a  given  sum  for  tillages  and  im- 
provements done  before  he  entered, 
and  to  receive  the  value  of  the  til- 
lages and  improvements  which  he 
should  leave  on  the  farm,  according 
to  a  valuation  to  be  made  at  his 
quitting ;  and  the  tenant,  in  the  first 
year  of  the  tenancy,  said  that  he 
would  leave,  and  his  landlord  said  he 
might;  but  no  new  bargain  was  mad^ 


as  to  his  tillages  and  improvements : 
— Held,  t|iat  )ie  was  not  entitled  to 
the  value  of  the  tillages  and  improve- 
ments which  he  left  on  so  quitting. 
Whittaker  v.  Barker,  1 1 3 

2.  IV.  4*  f{.  by  agreement,  in 
March,  1827,  became  tenants  to  tlie 
plaintiff,  for  three  years,  of  premises 
occupied  by  them  as  partners,  with 
the  power  to  them  to  extend  the  term 
to  seven  years,  by  giving  the  plaintidi' 
a  notice  to  that  effect.  In  January^ 
1829,  W.  <^  H,gave  notice  according- 
ly. At  Midsummer,  1828,  fT.  retired 
from  the  partnership,  and  \n  January, 
1829,  H,  entered  into  partnership 
with  S,,  and  H,  ^  S,  carried  on  the 
business  under  the  firm  of  H.  <^  S. 
until  1 83 1  •  The  plaintiff  gave  receipts 
for  the  rent  as  received  from  H,  after 
fT.  retired,  and  as  received  from  H, 
4*  •S'.  after  <$^.  became  partner  with  //. 
In  February,  1829,  the  plaintiff  gave 
to  H,  9L  letter  to  the  plaintiff's  attor- 
ney, signifying  that  a  lease  might  be 
made  to  H,  <^  S,,  but  this  letter  was 
kept  by  //.  and  not  acted  upon,  and 
no  lease  was  prepared:— //e^,  that 
fV,  remained  liable  to  the  plaintiff  for 
the  rent  accruing  in  1831.  Graham 
V.  rVhic/ielo,  188 

3.  Landlord  and  tenant,  between 
whom  there  was  a  subsisting  tenancy, 
agreed  in  writing  for  a  letting  of  the 
farm  upon  different  terms,  the  amount 
of  the  rent  to  be  settled  by  valuation, 
and  the  tenant  to  find  sureties  for  his 
paying  the  rent  The  amount  was 
not  settled,  and  the  sureties  were  not 
given: — Held,  that  the  instrument, 
although  it  contained  words  of  pre- 
sent demise,  did  not  operate  as  a 
lease,  or  alter  the  terms  of  the  exist* 
ing  tenancy.    John  v.  Jenkins,     227 

4.  A  plea  to  an  avowry,  of  a  tender 
of  1 6/.,  will  not  be  supported  by  proof 
of  a  tender  of  ]5l>  Ids,,  although  no 
more  rent  was  due  than  the  sum 
proved  to  have  been  tendered.    Ibid. 

5.  Stmble,  that  it  is  a  question  for 
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the  jury,  whether  a  removal  was  frau- 
dulent within  the  statute  1 1  Qeo,  2, 
c.  19,  although  it  be  admitted  at  the 
trial  by  the  tenant  that  the  removal 
was  to  avoid  a  distress.  Ibid. 

6.  Covenant  on  an  indenture  of 
lease  whereby  the  tenant  covenanted 
to  pay  the  rent  of  50/.  half-yearly, 
and,  over  and  above  the  reserved  rent, 
the  further  yearly  rent  of  bL  for 
every  acre  of  the  demised  premises 
which  the  defendant  should  convert 
into  tillage  over  and  above  one-third 
part  thereof.  Breach  assigned  for 
over  tillage,  whereby  defendant  be- 
came liable  to  pay  76/.  additional 
rent.  Pleas,  firsts  That,  after  the 
committing  of  the  supposed  breaches 
of  covenant,  the  plaintiff,  with  a  full 
knowledge  of  the  supposed  breaches 
of  covenant,  accepted  and  received 
from  the  defendant  25/.,  as  and  for 
all  the  rent  due,  in  respect  of  the  pre- 
mises, up  to  and  inclusive,  &c.,  (co- 
vering the  time  alleged  in  the  breach), 
mthaut  demanding  or  requiring  the 
payment  of  such  penalty  or  additional 
rent^  and  thereby  then  and  there 
waived,  gave  up,  and  dispensed  with 
his  right  to  receive  or  recover  any  no- 
mine  pcence,  or  penalty,  or  such  addi- 
tional rent.  Secondly,  That,  after 
the  committing  of  the  breaches  of  co- 
venant, the  plaintiff,  with  a  full  know- 
ledge, &c.,  waived,  gave  up,  and  dis- 
pensed  with  all  claim  or  right  on  his 
part  to  receive,  recover,  or  be  paid 
any  such  penalty,  nomine  poenae,  or 
additional  rent.  On  a  general  de- 
murrer both  pleas  were  held  insuffi- 
cient«     Denton  v.  Richmond,        754 

7.  A  tenant  held  under  the  terms 
of  an  expired  lease,  by  which  it  was 
stipulated  that  the  tenants  on  quit- 
ting tlie  farm  should  not  sell  or  take 
away  any  of  the  manure  in  the  fold, 
but  should  leave  it  to  be  expended 
on  the  land  by  the  landlord  or  bis 
succeeding  tenant.  The  lease  con- 
tained no  stipulation  as  to  the  tenant 


being  entitled  to  payment  *^fbr  such 
manure.  By  the  eustom  of  the  coun  - 
try,  the  tenant  would  have  been  bound 
not  to  sell  or  take  away  the  manure 
in  the  fold,  but  to  leave  it  to  be  ex  • 
pended  on  the  land  by  the  landlord  or 
his  succeeding  tenant,  and  would  have 
been  entitled  to  be  paid  for  the  same : 
— Held,  that,  as  an  express  stipula- 
tion had  been  made  on  the  subject, 
the  custom  was  excluded,  and  that 
the  tenant  was  not  entitled  to  be  paid 
for  the  manure.     Roberts  v.  Barker, 

808 

LATENT  AMBIGUITY. 
See  Devise. 

LEASE. 
See  Landlord  and  Tenant. 

LEGACY  DUTY. 

1.  By  the  marriage  settlement  of 
Mrs.  C,  20,000/.  was  vested  in  /)., 
E.,  and  F.,  upon  trust,  to  pay  the  di- 
vidends to  Sir  P.P.  for  life,  and  after 
his  death  to  Mr.  C.  for  his  life,  wkh 
remainder  to  Mrs.  C.  for  her  life,  and 
with  a  power  of  appointment  amongst 
her  children,  in  case  there  should  be 
any;  and«  in  default  of  issue,  to  such 
persons  as  she  should  by  will  appoint, 
ijQ  case  she  died  in  her  husband's  life- 
time, or  by  deed  or  wiU,  in  case  she 
should  survive  her  husUmd;  and  in 
default  of  appointment,  amongst  her 
next  of  kin.  Mrs.  C.  died  in  her 
husband's  lifetime,  having,  by  her  will, 
appointed  this  sum  of  20,000/.  to  cer- 
tain persons  mentioned  in  her  will: — 
Held,  that  legacy  duty  was  payable 
on  the  20,000/.  In  the  matter  of 
Cholmondeley,  149 

2.  A  rule  was  obtained  under  the 
42  Geo.  3,  c.  99,  s.  2,  for  the  surviv- 
ing executor  of  the  executrix  of  tbe 
executor  of  a  testator,  to  account  for 
legacy  dutieadue  on  the  ettMe  of  the 
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original  testator.  It  appeared  that 
tlie  original  testator  died  in  1812; 
that  the  surviving  executor  had  never 
acted,  except  in  signing  documents  ; 
that  he  knew  nothing  of  the  estate  of 
his  testatrix,  and  that  he  had  received 
no  assets  of  hers,  or  of  the  ori^nal 
testator : — Held^  that  the  power  given 
to  the  Court  by  the  above  statute  is 
discretionary,  and  that  the  case  was 
not  one  in  which  they  ought  to  exer- 
cise it.    RePigoU.  827 

LIBEL. 

1.  A  count  for  a  libel  stated  that 
defendant  published  a  false  libel  of  and 
concerning  the  plaintiff,  containing, 
amongst  other  things,  the  false,  &c., 
matter  of  and  concerning  the  plaintiff, 
that  is  to  say:  '*  Threatening  letters. 
— The  Middlesex  Grand  Jury  have 
returned  a  true  bill  against  a  gentle- 
man of  some  property,  named  French," 
(meaning  the  said  plaintiff),  '*  with 
this,  that  the  said  plaintiff  will  verify 
that  the  said  defendant  thereby  then 
and  there  meant  to  insinuate  and  have 
it  understood,  that  the  said  plaintiff 
had  been  suspected  to  have  been,  and 
had  been,  guilty  of  the  offence  of 
sending  a  letter  without  any  name  or 
signature  thereto  subscribed,  directed 

to  one  Trotter^  threatening  to 

kill  and  murder  the  said Trotter^ 

a  subject  of  the  realm,  with  a  view 
and  intent  to  extort:*' — Held^  first, 
that  the  innuendo  at  the  conclusion 
of  the  count  was  bad ;  and  secondly, 
that  the  matter  was  libellous  without 
such  innuendo,  which  might  be  re- 
jected as  surplusage.  Harvey  v. 
French^  1 1 

2.  A.  was  engaged  to  superintend 
the  works  of  a  railway  company,  and 
subsequently,  at  a  general  meeting  of 
the  proprietors,  the  engagement  was 
not  continued,  but  a  former  inspector 
was  reinstated.  A  vacancy  subse* 
quently  occurred  in  the  situation  of 
engineer  to  the  commissioners  for  the 


improvemeni  of  the  river  Wear^  and 

A.  became  a  candidate.  B.  wrote  to 
C,  introducing  /).  as  a  candidate, 
and  C,  having  written  to  £.,  inform- 
ing him  that  another  person  had  suc- 
ceeded in  obtaining  the  appointment, 

B.  wrote  an  answer  to  C.,  reflecting 
on  the  conduct  of  A.  whilst  in  the  si- 
tuation of  engineer  to  the  railway 
company.  There  was  a  subsequent 
election,  at  which  A.  was  unsuccess- 
ful in  consequence  of  this  letter  hav- 
ing been  shewn.  It  appeared  that  B. 
and  C  were  both  shareholders  in  the 
railway  company,  and  that  B.  ma- 
naged C.*s  affairs  in  the  railway.  B, 
had  not  been  applied  to  for  his  opin- 
ion, and  the  letter,  containing  the 
libel,  was  written  afler  the  termination 
of  one  election,  and  before  the  other 
was  in  contemplation  : — Held^  in  an 
action  by  A.  against  B.  for  the  libel, 
that  the  letter  was  not  a  privileged 
communication.  Brooks  v.  Blan- 
shardf  779 

8.  In  an  action  for  libel,  the  libel 
as  set  out  on  the  record  imputed  to 
the  plaintiff  **  mismanagement,  or  ig- 
norance." The  evidence  was,  that 
the  expression  in  the  libel  (which  had 
been  destroyed)  was  *'  ignorance,  or 
inattention :" — Heldf  a  fatal  variance. 

Ibid. 

LIEN. 

See  Attorney. 

To  a  count  in  detinue  for  detaining 
a  horse,  the  defendant  pleaded  tliat 
the  plaintiff  had  delivered  the  horse 
to  him  to  be  stabled  and  taken  care 
of,  and  fed  and  kept  by  him  for  the 
plaintiff,  for  reward;  and  that  10^. 
became  due  to  him  from  the  plaintiff 
as  a  reasonable  reward,  and  so  justi- 
fied the  detainer  for  that  sum : — Held^ 
on  general  demurrer^  that  the  plea 
was  bad,  and  that  a  person  to  whom  a 
horse  was  so  bailcMl  had  no  lien. 
Judison  v.  EtheridgCf  743 
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LIMITATIONS,   STATUTE  OF. 

See  Bills  and  Notes. 
1.  An  acknowledgment,  to  take  a 
case  out  of  the  Statute  of  Limitations, 
must  be  such  as  will  raise  the  impli- 
cation of  a  promise  to  pay: — Held^ 
that  the  following  letter  did  not  raise 
the  implication  of  a  promise  to  pay, 
and  was  not  sufficient  to  take  the  case 
out  of  the  statute : — "  In  reply  to 
your  application  of  the  1 9th  instant, 
for  |he  payment  of  89/.  \0s.  11 41/.  to 
Mr.  Z).  Brigstocke,  I  beg  to  say,  that 
it  is  a  claim  I  am  by  no  means  pre* 
pared  to  admit  to  the  full  extent; 
and  to  make  the  following  observa- 
tions respecting  it.  Of  that  sum, 
68/.  3s.  Sd,  is  made  up  of  items  for 
business  and  materials,  stated  to  have 
been  done  and  furnished  between  the 
years  1817  and  1824,  a  period  during 
which  I  was  concerned  in  two  succes- 
sive partnerships,  to  one  or  other  of 
whom  the  accounts  Mr.  B.  was  enti- 
tled to  recover  ought  to  have  been 
charged.  Having  at  diflerent  times 
wound  up  both  those  concerns,  and 
quitted  Carmarthen  as  long  back  as 
the  year  1824,  I  was  surprised  to  re- 
ceive Mr.  B.*8  bill  in  1829,  five  years 
afterwards ;  and  it  is  certainly  not  a 
little  strange,  that  he  should  then  send 
in  a  charge  of  so  old  a  date,  when,  if 
any  account  was  due,  it  could  hardly 
be  expected  that  the  means  would  re- 
main of  ascertaining  its  correctness. 
1  cannot,  therefore,  allow,  that  I  am 
liable  to  pay  any  part  of  the  account 
previous  to  the  year  1 825  ;  but,  as  I 
anticipate  being  in  Carmarthen  short- 
ly, I  will  then  communicate  with  Mr. 
B.  personally  respecting  it.  The  re- 
mainder of  the  account  is  for  repairs 
ordered  by  an  agent  under  the  late 
firm  of  Robert  Smith  ^  Co.,  to  be 
done  at  the  works  in  Carmarthen,  in 
1827,  together  with  a  few  items  for 
glasing  in  the  year  1825,  making  to- 
gether 20/.  17*.  5(/.',  which  I  believe 


to  be  correctly  charged,  and  for  which 
I  enclose  a  check,  and  will  tliank  you 
to  acknowledge  the  receipt  of  it." 
Brigstocke  v.  Smith,  483 

2.  A  promise  in  writing,  signed  by 
the  party  chargeable  thereby,  to  pay 
his  proportion  of  a  joint  debt  more 
than  six  years  old,  is  a  sufficient  com- 
pliance with  the  provisions  of  the  9 
Geo.  4,  c.  14,  8.  1,  to  take  the  case 
out  of  th^  Statute  of  Limitations, 
though  no  amount  is  specified  in  the 
promise;  and  a  plaintiff  suing  on 
such  promise  is  not  confined  to 
nominal  damages,  but  may  recover 
the  whole  of  such  proportion  upon 
proving  the  amount  by  extrinsic 
evidence.  Lechmere  v.  Fletcher,  623 

3.  A.  and  B,  were  jointly  indebted 
to  C;  after  more  than  six  years  had 
elapsed  since  the  debt  accrued,  J, 
promised  in  writing  signed  by  him  to 
pay  his  proportion  when  applied  to. 
Afterwards,  C  sued  A.  and  B, 
jointly,  in  indebitatus  assumpsit,  on 
the  original  joint  cause  of  action.  B, 
pleaded  the  general  issue,  and  A. 
pleaded  the  general  issue  and  the 
Statute  of  Limitations.  A  verdict 
passed  against  B,  on  the  general  is- 
sue, and  for  A.  upon  the  general  is- 
sue and  u|M>n  the  issue  on  the  Statute 
of  Limitations,  and  judgment  was  en- 
tered for  C  against  B.  and  for  A. 
against  C  C  afterwards  brought  a 
fresh  action  against  A.,  and  declared 
specially  on  tlie  new  promise  to  pay 
his  proportion: — Held,  that  neither 
the  recovery  against  /?.,  nor  the  ver- 
dict and  judgment  for  A.,  were  any 
answer  to  the  action  against  A.  on 
the  new  promise.  Ibid. 

4.  Payment  of  money  into  Court 
on  a  special  count  framed  on  such 
new  promise  to  pay  the  defendant's 
proportion,  and  averring  the  amount 
of  such  proportion  under  a  videlicet, 
does  not  admit,  or  preclude  the  de- 
fendant from  disputing,  the  amount  of 
such  proportion.  Ibid. 
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MALICIOUS  ARREST. 
See  Costs  under  43  Geo.  d. 

MARRIAGE  SETTLEMENT. 
Constructum  of. 

By  marriage  settlement,  land  was 
conveyed  to  trustees  to  the  use  of 
the  husband  for  life,  and  from  and 
after  his  decease,  in  case  the  wife  sur- 
vived him,  To  the  use  and  intent 
that  the  wife  should  receive  I  is,  per 
week;  and  subject  thereto  that  the 
trustees  should,  from  time  to  time, 
and  at  all  times  thereafter,  stand  pos- 
sessed of  the  residue  to  the  use  of  all 
and  every  the  child  and  children  of 
his  former  wife,  namely,  A,  B.^  C 
/).,  E.  F.,  G.  H.,  and  /.  A'.,  and 
their  issue  lawfully  begotten  and  to 
be  begotten,  equally  to  be  divided 
between  and  amongst  them  in  equal 
shares  and  proportions,  as  tenants  in 
common,  and  not  as  joint  tenants, 
and  his,  ker,  or  ikeir  respective  issues  : 
— Held,  that  the  five  children  took 
estates  for  life,  and  that  no  estate  was 
taken  by  grandchildren  bom  after  the 
settlement  and  before  the  death  of  the 
settlor,  the  husband,  or  by  grandchil  • 
dren  bom  after  his  death.  fV heeler 
v.  Duke,  210 

MEMORANDA.     1,466 

MISNOMER. 

The   mistake  of  **  Lawrance"  in* 

stead  of  *'  Lawrence"  in  the  name  of 

the  defendant  in  a  writ  of  capias  is 

immaterial.  Webb  v.  Lawrence,    806 

MONEY  HAD  AND  RECEIVED. 
See  Gaming. 

NEW  TRIAL. 

1.  The  Court  will  only  grant  a 
new  trial  when  the  verdict  is  under 
20/.,  where  they  can  grant  it  without 
costs.  Where  a  tender  of  1 2/.  1  Os,  was 
pleaded,  and  found  for  the  defendant, 


with  a  verdict  for  19/.  lOt.  for  the 
plaintiff,  on  non'Ossurnvsit  pleaded  to 
the  rest  of  the  demand  the  Court  re- 
fused to  hear  a  motion  for  a  new  trial, 

hB  against  evidence.  v.PhilUp9, 

26 
2.  A  jury  having  assessed  damages 
upon  an  erroneous  principle,  the  Court, 
in  granting  a  new  trial,  refused  to 
limit  the  inquiry  to  the  question  of  da- 
mages.    Mahaney  v.  Frash         ZU 

NOTICE. 
I.  Of  Action. 
See  Action. 

II.  Of  Dishonour. 
See  Bills  and  Notes. 

III.  Of  Declaration. 
See  Peacticb. 

IV.  Of  Trial. 
Short  notice  of  trial    in    country 
causes  means  in  all  cases  four  days 
peremptorily.     Lawson  v.  Robinson, 

499 
V.  Of  Countermand. 
A  defendant's  undertaking  to  ac- 
cept short  notice  of  trial,  does  not 
entitle  the  plaintiff  to  give  less  than 
the  usual  notice  of  countermand. 
King  V.  Jones,  71 

OFFICE. 
1.  A  person  appointed  under  the  44 
Geo.  3,  c.  1,  to  the  ofRce  of  paymas- 
ter of  exchequer  bills,  holds  his  office 
during  the  pleasure  of  the  lords  com- 
missioners of  his  Majesty's  Treasury, 
and  not  during  good  behaviour  or  for 
life.  The  lords  commissioners  of  the 
treasury  have  no  authority  under  the 
above  act  to  appoint  a  paymaster  for 
life;  and  a  general  appointment, 
though  under  their  seals,  docs  not 
give  more  than  an  estate  during  plea- 
sure*    Semble,  that  the  appointment 
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OUTLAWRY. 


PAYMENT  INTO  COURT. 


by  the  lords  comniissioners  of  the 
treasury  of  a  new  paymaster  in  the 
place  of  a  former  one  is  in  itself  a  de* 
termination  of  their  pleasure,  and  a 
revocation  of  the  appointment  of  the 
former  paymaster.  Smyth  v.  Latham, 

547 

2.  HeU  that  it  is  clearly  so  as 
against  a  plaintiff  whose  right  of  ac- 
tion is  founded  on  the  appointment 
of  the  defendant  to  the  same  ofRce, 
and  on  his  receipt  of  the  same  salary. 
It  is  immaterial  that  the  second  ap- 
pointment contained  no  express  clause 
of  revocation,  and  that  in  the  first  ap- 
pointment the  lords  commissioners 
reserved  to  themselves  no  power  of 
revocation.  Ibid. 

3.  In  an  action  for  money  had  and 
received,  brought  by  the  paymaster 
under  the  first  appointment  against 
the  paymaster  under  the  second,  for 
fees  received  by  him : — Held,  that  it 
was  not  necessary  for  the  defendant 
to  prove  the  fact  of  the  resignation  of 
the  plaintiff,  although  it  was  stated  on 
the  deed  of  appointment  of  the  defen- 
dant that  the  plaintiff  had  i-esigned. 

Jbid. 

OUTLAWRY. 

1.  The  King's  warrant  and  the 
Attorney-Generars  consent,  for  the 
payment  of  money  in  the  hands  of  the 
sheriff  under  a  capias  utlagalum,  do 
not  amount  to  an  appropriation  of 
that  money,  where  they  are  granted 
in  ignorance  of  the  death  of  the  de- 
fendant; and  the  Court,  on  a  plea  by 
his  representatives,  suggesting  the 
death,  will  stay  the  making  of  an  or- 
der for  the  payment,  until  the  fact  of 
the  death  is  determined  on  an  issue 
taken  on  the  plea.  Rex  v.  Buchanan, 

195 
2.  An  affidavit,  stating  that  the  de- 
fendant died  on  such  a  day,  and  that 
the  deponent  had  seen  him  in  his  cof- 
fin, is  sufficient  for  the  purpose  of 
reversing    an  outlawry,    where   the 


defendant  dies  abroad;  and  the  ordi- 
nary rule  that  there  must  be  a  certifi- 
cate from  the  minister  of  the  parish 
where  the  party  died  or  was  buried, 
does  not  apply.  Ibid. 

3.  A  distringas  for  the  purpose  of 
proceeding  to  outlawry  will  be 
granted  upon  affidavit,  upon  which 
the  Court  would  not  grant  a  distrin* 
gas  for  the  purpose  of  proceeding  to 
enter  an  appearance  for  the  defendant. 
Hewiit  v.  Melton,  720 


OUrSTANbiNG  TERM. 

See  Execution. 

PARTNER. 

See  BamkerI 
Bamkeupt. 

1.  j4.  B.,  at  the  request  of  the 
plaintiff,  became  the  holder  of  shares, 
for  the  benefit  of  the  plaintiff,  in  a 
company  to  which  the  plaintiff  was 
solicitor.  The  plaintiff  paid  the 
deposits  and  all  expenses  on  the 
shares.  In  an  action  by  him  against 
a  member  of  the  company,  for  money 
laid  out  for  the  use  of  the  company, 
advertizing  and  in  journeys: — Held, 
that  the  plaintiff  could  not  recover, 
as  being  the  real  (though  A.  B.  was 
the  ostensible)  partner.  Goddard  v. 
Hodges,  S3 

2.  One  of  two  partners,  joint  ten- 
ants of  a  house  where  their  joint  bu- 
siness is  carried  on,  has  a  right  to 
authorise  a  joint  weekly  servant  to 
remain  in  the  house,  though  the  otlier 
partner  has  regularly  given  him  a 
week's  notice  to  leave  the  service. 
Donaldsons,  Williams,  345 

PAYMENT  OF  MONEY  INTO 
COURT. 

See  Limitations,  Statute  of. 
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PAYMENT. 
I.  /Appropriation, 

A  general  payment  must  be  applied 
to  a  prior  legal,  and  not  to  a  subsc* 
qnent  equitable,  demand.  Goddard 
V.  Hodges^  ^,  83 

II.  Effect  of. 

Quare  the  effect  of  receiving  the 
payment  of  a  debt,  which  has  been 
made  the  subject  of  a  set-offj  after 
such  set-off  has  been  pleaded,  or  no* 
tice  thereof  given  with  the  plea  of  the 
general  issue.     Jackson  v.   Godard, 

46 

PENAL  ACTION. 

See  Sheriff. 

PLEADING. 

See  Administbator. 
Ambnoment. 

Sheriff. 

I.  Declaration, 

1.  In  assumpsit  on  an  agreement, 
whereby  plaintiff  agreed  to  procure  a 
lease  to  be  granted  to  defendant,  and 
defendant  agreed  to  pay  the  plaintiff, 
his  solicitor,  or  agentj  on  request,  the 
sum  of  25/.  in  full  for  his  share  or 
proportion  of  the  costs  and  expenses 
of  the  agreement,  and  of  the  lease : — 
Held^  that  the  declaration  was  good 
without  an  averment  that  any  costs  or 
expenses  had  been  incurred.  Town- 
send  V.  Burns,  177 

It  is  not  necessary,  since  2  Will.  4, 
c.  89,  to  state  in  a  declaration  in  the 
Exchequer,  that  the  plaintiff  is  a 
debtor  to  the  king,  or  that  he  is  less 
able  to  pay  the  king's  debts.  Hirst 
V.  Pitt,  824 

3.  In  a  declaration  by  indorsee  of  a 
bill  against  indorsor,  it  is  not  neces- 
sary to  allege  a  special  acceptance  at  a 
.  particular  place  or  a  presentment  at 
such  place.  It  is  sufficient  to  state  a 
general  presentment  to  the  drawee. 


without  stating  any  acceptance,  and 
to  prove  the  presentment  at  the  par- 
ticular place  pointed  out  by  the  ac- 
ceptance.    Parks  V.  Edge,  4f  9 

4.  A,,  having  been  illegally  ar- 
rested on  mesne  process,  applied  to 
the  Court  to  be  discharged.  'Fhe  rule 
was  referred  to  a  Judge  at  cliambers, 
who  ordered  him  to  be  discharged, 
and  would  have  given  him  the  costs 
of  the  rule  if  he  would  have  under- 
taken to  bring  no  action  ;  but,  as  he 
refused  to  give  such  undertaking, 
nothing  was  ordered  as  to  costs.  In 
an  action  of  trespass  and  false  impri- 
sonment brought  by  /A.  for  the  arrest, 
it  was  heid,  first,  that  he  was  entitled 
to  recover  those  costs  as  special  da- 
mage if  properly  laid  in  his  declara- 
tion ;  and,  secondly,  that,  as  the  de- 
claration only  alleged  that  he  had 
been  forced  and  obliged  to  pay  and 
had  paid  C,  he  could  not  recover  the 
whole  of  the  bill  of  costs  of  his  attor- 
ney which  he  had  not  paid)  though  he 
was  liable  to  pay  them ;  but  that  he 
might  recover  so  much  of  the  bill  of 
costs  as  consisted  of  money  actually 
paid  by  the  attorney,  as  that  might  be 
considered  as  money  paid  by  him 
through  his  agent.  Pritchet  v.  Boe* 
vey,  775 

5.  Semble,  that  under  an  averment 
that  he  had  been  forced  and  obliged 
to,  and  had  become  liable,  &c.,  he 
might  have  recovered  damages  for 
such  liability.  Ibid. 

II.  Plea  in  Abatement, 

The  plaintiff  declared  as  Earl  of  jS'.; 
the  defendant  pleaded  in  abatement 
that  the  plaintiff  was  not  Earl  of  S,: 
— Held,  that  the  plaintiff,  in  his  re- 
plication, was  bound  to  shew  how  he 
claimed  the  dignity.  Earl  of  Stir* 
ling  V.  Clayton,  241 

III.  Plea  in  bar, 
I,  In  a  count  for  trespass  and  as- 
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sault,  the  defendant  pleaded  a  justifi- 
cation in  defence  of  a  dwelling-house, 
with  an  averment  '*  which  is  the  same 
trespass  &'c./'  and  concluded  with  a 
traverse,  absque  hoc  that  he  was  guilty 
elsewhere  than  in  the  dwelling-house: 
— Heldj  that  the  qu^e  est  eadem  was 
sufficient,  and  that  the  traverse  was 
surplusage,  and  bad  on  special  de- 
murrer.    Hemhro  v.  Bailey^        S04 

2.  To  a  declaration  upon  a  bond 
given  by  a  collector  of  assessed  taxes 
and  his  sureties,  the  defendant,  a  sure- 
ty, pleaded  pleas,  shewing  that  the 
commissioners  and  receiver-general 
had  not  taken  the  steps  to  enforce 
payment  from  the  collector,  as  direct- 
ed by  tlie  acts  relating  to  th/e  assessed 
taxes: — Held^  on  general  demurrer, 
that  these  pleas  were  bad.  Wilks 
V.  Heeley,  249 

3.  A  plea  that  the  commissioners 
have  not  seized  the  lands.  See.  of  the 
collector,  must  shew  that  there  were 
lands.  Sec.  of  the  collector,  which 
might  have  been  seized,  and  sold  to 
supply  the  deficiency-  Ibid. 

4.  A  plea,  to  a  declaration  on  a  bail 
bond,  that  no  proper  affidavit  of  debt 
was  filed,  is  bad.  Hume  v.  Liver" 
sidge,  332 

5.  Where  a  plea  professes  to  answer 
the  whole  of  a  count  or  counts,  and  is 
no  answer  to  any  good  part  of  such 
counter  counts,  the  plaintiff  is  entitled 
to  judgment.  Crump  v.  Adney,  362 
*  6.  A  plea  which  professes  to  justify 
several  assaults  and  false  imprison- 
ments laid  in  separate  counts,  must 
shew  distinct  occasions  upon  which 
the  defendant  was  justified  in  commit- 
ting each  particular  trespass.  M^Cur^ 
day  V.  DriscoU,  618 

7.  Where  a  plaintiff  amends  his  de- 
claration with  liberty  to  the  defendant 
to  plead  de  novo,  if  the  defendant  do 
not  plead  de  novo,  the  former  plea  will 
stand,  if  it  be  applicable  to  the 
amended  declaration.  Fogg  v.  Bors' 
ley,  770 


IV.  Replication. 

To  an  action  on  a  promise  to  pay 
the  debt  of  a  third  person,  the  defen- 
dant pleaded  that  tliere  was  no  agree- 
ment in  writing.  Sembie, — that  the 
plaintiff  must,  in  his  replication,  set 
out  the  agreement ;  and  that  he  can- 
not take  issue  upon  the  plea.  Lowe 
V.  Eldred,  239 

V.  RepUcaiion  de  injuria. 

1 .  In  an  action  of  assault  and  bat- 
tery, de  injurid  is  a  good  replication 
to  a  plea,  stating  that  /.  E.  and  S.  B. 
were  possessed  of  a  close,  and  that 
the  plaintiff  was  making  noise.  Sec, 
and  the  defendants,  as  servants  of/. 
E.  and  S.  B.,  and  by  their  command, 
requested  him  to  depart,  and  he  re- 
fused, whereupon  defendants,  as  the 
servante  of  /.  E.  and  S.  B.,  gently 
laid  hands,  &c.,  and  because  plaintiff 
resisted,  defendants,  ae  servants.  Sec, 
and  by  command,  &c.,  a  little  hurt, 
^c«     Piggott  V.  Kemp,     .  197 

2.  An  avowry  sUted  that  the  plain- 
tiff t>elow  was  an  inhabitant  of  a  pa- 
rish, and  rateable  to  the  relief  of  the 
poor  in  respect  of  his  occupation  of  a 
tenement  situate  in  the  place  in  which, 
&c. ;  that  a  rate  for  the  relief  of  the 
poor  of  the  said  parish  was  duly  made 
and  published,  m  which  the  plaintiff 
below  was  in  respect  of  such  occupa- 
tion duly  rated  in  the  sum  of  7/. ; 
that  he  had  notice  of  the  rate,  and  was 
required  to  pay,  but  refused ;  that  he 
was  duly  summoned  to  a  petty  ses- 
sions to  shew  cause  why  he  refused ; 
that  he  appeared,  and  shewed  no 
cause,  whereupon  a  warrant  was  duly 
made  under  the  hands  of  two  justices 
of  the  peace,  directed  to  one  of  the 
defendante  below,  requiring  him  to 
make  distress  of  the  plaintiff's  goods 
and  chattels;  that  the  warrant  was 
delivered  to  the  defendant,  under 
which  he,  as  collector,  justified  takii^ 
the  goods  as  a  distress,  and  prayed 
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judgment  and  a  return.  Plea  in  bar, 
de  injurid  sud  proprid  absque  tali  cau- 
td.  To  this  there  was  a  special  de- 
murrer, assigning  for  cause,  that  the 
plea  offered  to  put  in  issue  several  dis- 
tinct matters,  and  was  pleaded  as  if 
the  avowry  consisted  merely  in  ex- 
cuse of  the  taking  and  detaining,  and 
not  as  a  justification  and  claim  of 
right:— ^«,  that  the  plea  in  bar 
was  good.     Bardans  v.  Sclby,      500 

VI,   Variance. 

In  an  action  for  libeJ,  the  libel  as  it 
was  set  out  on  the  record  imputed  to 
the  plaintiff*  "  mismanagement  or  ig- 
norance." The  evidence  was,  that  the 
expression  in  the  libel  which  had 
been  destroyed  was  "  ignorance  and 
inattention."— i/e/(/  a  fatal  variance. 
Brook$  V.  Bianshard,  779 


POWER  OF  APPOINTMENT. 

See  Legacy  Duty. 

1.  By  indentures  of  lease  and  re- 
lease, certain  premises  were  conveyed 
to  j4.  and  his  wife,  after  other  uses,  to 
such  uses  as  M.  S.,  by  her  last  will  and 
testanient  in  writing,  or  any  instru- 
ment in  writing  in  the  nature  of,  or 
purporting  to  be,  her  will,  or  by  any 
codicil  to  be  by  her  duly  executed  and 
puMuhed  under  her  hand  and  seal^  in 
the  presence  of  and  attested  by  three 
or  more  credible  mtnesses^  notwith- 
standing her  coverture,  &c.,  should 
direct,  limit,  or  appoint,  &e.  Af, 
S.  signed,  sealed,  and  delivered,  as 
and  for  her  last  will  and  testament, 
an  instrument  which  concluded  and 
was  attested  as  follows:—*'  In  witness 
whereof  I  have  set  my  hand  and  seal 
hereto,  this  6th  d&y  of  August,  A.  D. 
1801,  in  the  presence  of  the  under- 
written—^ary  Swiji.  (L.  S.)— 
S^ed,  sealed,  and  delivered  this  oth 
day  of  August,  1801,  as  the  last  will 
apd  testament  of  the  said  testatrix 
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M,  S,^  who  in  her  presence,  and  in 
the  presence  of  each  other,  have  put 
our  names  as  witnesses  thereof.  H. 
F.-.J.  G--R.  F:'  Held,  that  the 
power  was  well  executed.  Ward  v. 
Swijt,  171 

PRACTICE. 

See  AcTioir. 
Amendment. 
SciaE  Facias. 

I.  Attorney, 
The  attorney  whose  name  was  in- 
dorsed on  the  writ  was  not  an  at- 
torney of  the  Court  out  of  which  the 
process  issued,  but  was  an  attorney 
of  the  other  Courts  : — Held,  so  far 
a  compliance  with  Rule  1,  Michael- 
mas  Terra,  1  Will.  4,  that  the  Court 
would  not  stavthe  proceedings  tn  toto, 
but  only  until  a  proper  attorney  was 
appointed;  but  the  costs  of  the  appli- 
cation were  ordered  to  be  paid  by  the 
attorney  whose  name  was  so  indorsed. 
Constable  v.  Johnstone,  88 

II.  Bail-Bond. 

Though  a  plaintiff*  is  not  bound  to 
declare  de  bene  esse,  yet  if  he  dp 
not,  he  cannot  ^y  that  he  has  lost  a 
trial,  so  as  to  have  the  bail-bond  stand 
as  a  security  on  setting  aside  pro- 
ceedings upon  the  bail-bond.  Balmont 
V.  Morris,  661 

TIL  Capias. 

If  a  writ  of  capias  be  issued  into 
one  county,  on  an  affidavit  of  debt, 
and  no  proceeding  be  taken  on  it^ 
another  original  writ  of  capias  may 
be  issued  into  another  county  on  the 
same  affidavit.  Rodwell  v.  Chapman, 

70 
IV.  Common  BaiU 

In  the  Exchequer  the  plaintiff*  has 
four  terms  to  file  common  bail  for  the 
defendant,  sec.  statute.  Cook  v.  Al- 
ien, 350 
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V.   Co$U. 

1.  Where  a  Judge,  at  the  4ria],  in 
pursuance  of  the  1  Will.  4,  c.  7,  orders 
that  the  plaintiflT  shall  have  execution 
within  a  limited  time,  and  judgment 
is  thereupon  entered  up  and  execution 
is  issued,  the  defendant  is  not  pre- 
cluded from  applying  to  the  Court 
above,  to  enter  a  suggestion  to  de- 
prive the  plaintiff  of  costs,  under  an 
act  for  a  local  Court  of  Requests,  pro- 
vided he  comes  to  the  Court  within 
the  first  four  days  of  the  next  term. 
Baddleyv.  Oliver,  219 

2.  SemblCf  that  the  amount  found  by 
the  verdict  of  the  jury,  a|^  not  the. 
sum  which  the  plaintiff  claims  to  be 
due,  is  to  be  considered  the  debt  for 
which  the  action  is  brought,  lind  by 
which  the  Court  are  to  decide  whe- 
ther the  plaintiff  ought  to  have  sued 
in  the  Court  of  Requests.  /bid» 

VI.  Declaration,  Notice  of. 

Where  a  declaration  is  Jiled,  it 
is  deemed  to  be  a  good  declaration 
only  from  the  time  of  giving  notice 
thereof;  and,  therefore,  where  a  de- 
claration de  bene  esse  was  filed,  and 
the  defendant  entered  an  appearance 
before  ndltee  was  given,  the  declara- 
tion, and  all  subsequent  proceedings, 
were  set  aside  for  irregidarity.  fVed^ 
die  Y»  Brazier,  G9 

VII.  Declaration,  striking  out 
Breaches  in. 

,  A  party  had  obtained  from  a  Pre- 
rogative Court  a  general  order  to 
put  an  administration  bond  in  suit 
against  the  surety,  on  the  sole  ground 
that  the  principal  had  not  paid  over 
the  residue.  On  non  est  factum  be- 
ing pleaded,  the  plaintiff  suggested 
breaches,  not  only  for  not  paying 
over  the  residue,  but  on  several  other 
distinct  parts  of  the  condition.  This 
Court  refused  to  compel  him  to  strike 
but  the  breaches  on  the  other  parts 


of  the  condition,  or  to  allow  the  de- 
fendant to  let  judgment  go  by  default, 
and  pay  nominal  damages  on  those 
breaches.  Archbishop  of  Canterbury 
V.  Robertson,  ]81 

VIII.  Due  Diligence. 
Due  diligence  was  held  to  have 
been  used  in  inquiring  the  name  of  a 
defendant,  under  the  32nd  Rule  of 
Hilary  1  erm,  2  Will.  4,  although  no 
inquiries  had  been  made  of  the  de- 
fendant, or  his  immediate  friends,  or 
at  his  house  or  place  of  business,  the 
debt  being  large,  and  the  affidavits 
shewing  that  there  was  ground  to  fear 
he  might  abscond  if  he  knew  that 
proceedings  were  about  to  be  insti- 
tuted,    hicks  V.  Marreco,  84 

IX.  EUgit. 

The  Court  will  not  alter  the  return . 
of  a  writ  of  elegit  to  a  later  day;  at 
all  events,  not  at  the  instance  of  the 
sheriff,  without  the  consent  of  the 
plaintiff.     Hildyard  v.  Baker,      611 

X.  Imparlance. 

A  defendant  is  not  entitled  to  an 
imparlance  unless  he  appears.  Cook 
V.  Allen,  3i0 

XI.  Judgment  as  in  case  of  a  Nonsuit. 

Where  issue  was  joined  in  Easter 
Term,  and  notice  of  trial  given  /or 
the  second  sitting  in  the  same  term, 
and  the  plaintiff  did  not  proceed  to 
try,  but  gave  notice  of  countertuand, 
and  the  defendant  knoved  .the  same 
term  for  judgment  t»  in  case  of  .a 
nonsuit : — HM,  that  die  oiotion  was 
premature.  Isaacs  v.  Goodman^   494 

XII.  Motion,  Notice  of 
1.  On  motion  to  discharge  a  d^en- 
dant,  who  had  been  morie  than  twelve 
months  in  custody  for  a  sum  under 
StOL,  the  Court  will  only  grant  a  rule 
nisi,  if  no  notice  of  motion  has  been 
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given  ;  and  they  will  not,  even  on  die 
last  day  of  term,  grant  a  rule  to  be 
drawn  up  for  shewing  cause  at  cham- 
bers ill  the  vacation,  the  act  48  Geo, 
3,  c.  1 Z6,  directing  the  application  to 
be  made  to  the  Court  in  term  time. 
Jones  V.  FUzaddams^  S55 

2.  When  the  plaintiflT  has  obtained 
a  rule  for  a  new  trial,  but  neglected 
to  take  the  cause  down  to  trial  for 
more  than  four  terms,  it  is  necessary 
to  give  a  term's  notice  of  motion  to 
discharge  such  rule.  Deacon  v.  FuU 
ier,  349 

3.  The  obtaining  an  order,  by  con- 
sent, to  change  the  attorney,  is  not  a 
proceeding  in  the  cause  so  as  to  make 
it  unnecessary  to  give  such   notice. 

Ibid. 
XIII.  Pleading  issuably. 

A  defendant  under  terms  to  plead 
issuably  may  move  to  change  the 
venue,  if  the  Judge's  order  is  not 
'*  on  all  the  usual  terms."  Russell 
v.  Hurst,  184 

XIV.  Process, 

1.  Where  the  writ  was  irregular,  but 
the  service  was  regular,  and  the  de- 
fendant moved  to  set  aside  the  service 
for  irregularity,  the  Court  discharged 
the  rule.     Masker  v.  Jarmaine,    408 

2.  A  defendant  was  irregularly 
served  with  process  early  in  the  vaca- 
tion : — Held,  that  he  could  not  wait 
until  the  ensuing  term,  but  was 
bound  to  have  applied  in  the  vaca- 
tion if  he  wished  to  take  advantage 
of  the  irregularity.      Cox  v.  Tullock^ 

531 

XV.  Rule  to  plead. 

1 .  Where  a  writ  was  issued  in  va- 
cation and  a  declaration  was  delivered 
and  rule  to  plead  given  in  the  same 
vacation,  but  the  plaintiff  did  not  sign 
judgment  until  the  ensuing  term  : — 
Held,  that  it  was  not  necessary  to 
give  a  new  rule  to  plead  in  that  term. 
mould  V.  Murphy,  495 

VOL.    I. 


2.  Declaration  was  delivered  in 
Easier  Term,  and  judgement  was 
signed  for  want  of  a  plea  in  Trinity 
Term,  without  giving  a  fresh  rule  to 
plead  as  of  7Vtnt/5^  Term:— /r<?W,  that 
it  was  not  necessary  to  give  a  new 
rule  to  plead  as  of  that  term.  Pryer 
v.  Smith,  S55 

XVI.  Time  for  Pleading. 
The  defendant's  time  for  pleading 
being  out  on  the  evening  of  the  last 
day  but  two  before  the  end  of  the 
term,  he  delivered  a  general  demurrer 
for  delay.  The  Court  on  the  last 
day  of  the  term  granted  a  concilium 
for  the  rising  of  the  Court,  and  then 
gave  judgment  for  the  plaintiff,  refus- 
ing to  let  the  defendant  in  to  plead. 
Wilson  V.  Tucker,  795 

XVII.   Writ  of  Error. 

This  Court  will  not  give  a  party 
leave  to  nonpros  his  own  writ  of  error 
without  payment  of  costs.  Wilkin- 
son  ▼.  MaUn,  240 

PRINCIPAL  AND  AGENT. 
See  Banker. 

PRIVILEGE. 

1 .  On  an  application  by  the  she- 
riff to  quash  a  rule  to  return  a  writ  of 
Jl.fa.,  it  is  notsuflScient  to  shew  that 
the  defendant's  name  is  in  the  list 
transmitted  by  the  secretary  of  state 
to  the  sheriff's  office,  of  persons  pri- 
vileged as  attached  to  an  embassy,  in 
pursuance  of  sut.  7  Ann,  c.  12,  s.  5, 
but  it  must  be  clearly  shewn  that  the 
defendant  is  in  the  actual  and  bond 
fide  service  of  the  ambassador.  Fisher 
v.Begrez,  117 

2.  Semble,  that  a  chorister,  bond  fide 
employed  by  an  ambassador  in  the 
performance  of  reliffious  worship  in 
his  chapel,  is  privileged  under  the 
7th  Ann.  Ibid. 

3.  Quaere,  under  what  circumstances 

N  N  N 
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SHERIFF. 


goods  of  a  person  so  privileged  would 
be  protected  from  an  execution?  Ibid. 

PRIVILEGED  COMMUNICA- 
TION. 

See  Libel. 

RENT,  ADDITIONAL. 

See  Landlord  and  Tenant. 

REPLEVIN. 

See  Landlord  and  Tenant. 

1.  It  is  sufficient  if  the  sheriff 
take  one  pledge  on  a  replevin  for 
distraining  cattle  damage  feasant. 
Hucker  v.  Gordon  ^  58 

St.  A  count  against  the  sheriff  for 
not  restoring  the  goods,  is  bad.  Ibid. 

3.  Counts  against  the  sheriff  for 
taking  insufficient  pledges  in  a  reple- 
vin of  cattle  distrained  damage  feasant^ 
should  shew  a  retomo  hahendo.   Ibid, 

REPLICATION  DE  INJURIA. 

See  Pleading. 

RULES  OF  COURT— «,  261,  466, 
865. 

RULE  TO  PLEAD. 

See  Practice. 

SCIRE  FACIAS. 

1 .  The  Court  refused  toallow  a  plain- 
tiff  to  sign  judgment  on  the  return  of 
nihil  to  two  writs  of  set.  fa.^  it  not 
appearing  that  any  endeavour  had 
been  made  to  give  the  party  notice. 
Sabine  v.  Field,  466 

2.  A  sci.  fa.  against  bail  may  be 
tested  after  the  return-day  of  the  ca. 
sa,  against  the  principal.  Sandland 
V.  Claridge,  672 

3.  The  four  days  during  which  a 
sci.  fa,  against  bail  must  lie  in  the  she- 
riff's office  need  not  be  in  term.  Ibid. 

4.  In  *cfre  facias  the  bail  were 


summoned  after  eight  o'clock  on  the 
evening  before  the  return-day  of  the 
scire  facias: — Held  regular.  Lefns 
v.  Pine,  771 

SERVANT. 

See  Slander. 

SET-OFF. 

See  Attorney. 
Where  there  are  cross  demands, 
and  the  defendant  pleads  a  set-off, 
the  plaintiff  is  not  obliged  to  prove 
the  whole  of  his  account  in  the  first 
instance,  but  may  prove  only  the  ba- 
lance which  he  claims;  and  after  the 
defendant  has  proved  his  set-off,  the 
plaintiff  may  prove  other  parts  of  his 
account  to  shew  that  a  larger  sum 
was  due.      Williams  v.  Davis,     464 

SHERIFF. 

See  Bail. 

Interpleader  Act. 
Replevin. 

I.  Liability  of. 

1 .  A  sheriff  who,  under  a  writof/er« 
facias,  seizes  and  sells  goods  of  a 

bankrupt  befiwre  commission,  but  af- 
ter an  act  of  bankruptcy,  without  no- 
tice of  the  act  of  bankruptcy,  is  liable 
in  trover.     Balme  v.  Mutton,      262 

2.  A  sheriffs  warrant  against  the 
plaintiff,  directed  to  the  defendant, 
a  sheriff^'s  officer,  and  one  fV.,  was 
delivered  to  the  defendant  to  be  ex- 
ecuted. The  defendant  employed  L., 
an  assistant,  to  make  the  arrest,  who 
accordingly  arrested  the  plaintiff,  and 
told  the  plaintiff,  "  he  must  go  with 
him  to  the  Granbyr  to  which  the 
plaintiff  replied,  "  very  well."  He 
was  then  taken  to  a  public  house 
called  the  Granby,  and  kept  there  till 
the  following  morning,  when  L.  de- 
livered the  plaintiff  to  W.,  who,  it  ap- 
peared, was  also  an  assistant  to  the 
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defendant,  and  who,  within  twenty-four 
liours  from  the  time  of  the  arrest,  put 
the  plaintiflTon  a  coach  for  the  purpose 
of  taking  him  to  prison,  and  took  him 
there  accordingly.     At  tlie  time  that 
the  plaintiff  was  put  upon  the  coach, 
the  defendant  was  present,  and  saw 
the  plaintiff  on  the  coach.     In  an  ac- 
tion on  the  32  Geo.  2,  c.  28,  to  recover 
penalties  for  taking  the  plaintiff  to  the 
tavern  without  his  free  and  voluntary 
consent,  and  for  taking  him  to  prison 
within    twenty-four    hours: — Held^ 
jirstj  that  the  defendant  was  liable  for 
the  act  of  W,  in  taking  the  plaintiff 
to  prison  within  the  twenty-four  hours 
— secondhi  that  to  justify  the  officer 
in  taking  him  to  the  tavern,  the  con- 
sent of  the  party  arrested  to  be  taken 
there  was  necessary;    and   that  the 
mere  submission  or  acquiescence  of  tlie 
plaintiff  to  the  dictation  of  the  officer 
was  insufficient — thirdly^  that  the  be- 
ginning to  carry,  and  not  the  arrival 
at  the  prison,  is  to  be  considered  as 
the  carrying  to  ^xxson— fourthly,  that 
the  neglect  of  the  party  arrested  to 
nominate  some  safe  and  convenient 
dwelling-house  to  which  he  might  be . 
taken,  did  not  justify  the  officer  in 
taking  the  plaintiff  to  prison  within 
twenty-four  hours;  and  that  it  was 
the  duty  of  the  officer  to  call  upon 
the  party  to  nominate  some  house  to 
which  he  might  be  taken,  and  that  the 
plaintiff  could  not  be  said  to  have 
*'  refused  to  be  carried  to  some  safe 
and  convenient  dwelling-house,"  until 
the  officer  had  asked  him  to  nomi- 
nate.    Denhirst  v.  Pearson,        365 
3.  Af.fa.,  directed  to  the  coroner, 
issued  on  a  judgment  obtained  by  a 
plaintiff,  and  the  plaintiff's  attorney 
indorsed  thereon  the  name  of  S,,  an 
officer  of  the  sheriff,  who,  after  the 
goods  seized  under  the  f.  fa.  had  been 
sold,  received  the  proceeds  from  the 
broker,  and  did  not  hand  them  over. 
A  person  who  had  bought  goods  at 
the  sale,  which  had  been  seized  under 


the^./a.,  but  which  were  aAierwards 
daimed  by  a  thhrd  party  and  taken 
away  from  him,  brought  an  acttoo 
against  the  sheriff  for  the  purchase- 
money  paid  by  him,  the  consideration 
having  (ailed: — Held,  that  S.  was 
not  the  officer  of  the  sheriff  but  of  the 
coroner,  and  that  the  defendant  was 
not  connected  with  the  proceedings  so 
as  to  be  liable.     Sarjeant  v.  Cowan, 

491 
4.  The  Court  will  not  set  aside  a 
return  by  a  sheriff,  upon  motion  on 
affidavits,  though  they  shew  a  strong 
case  of  fraud  and  collusion.  If  the 
sl>eriff  takes  on  himself  to  state  facts 
which  constitute  a  good  return  in 
point  of  law,  the  only  remedy  is  by 
action  for  a  false  return.  Goubot  v. 
De  Crouy,  772 

SLANDER. 

1 .  Slander,  for  accusing  plaintiff  of 
felonious  embezzlement.  It  appeared 
that  the  plaintiff  had  been  chosen  and 
sworn  in  at  a  court  leet  held  by  a  cor- 
poration, as  chamberlam  of  certain 
commonable  lands.  The  duties  of  the 
chamberlain  (who  received  no  remu- 
neration) were  to  collect  monies  from 
the  commoners  and  other  persons  using 
the  commonable  lands ;  to  employ  the 
monies  so  received  in  keeping  the 
lands  in  order ;  to  account  at  the  end 
of  the  year  to  two  aldermen  of  the 
corporation,  and  to  pay  over  any  ba- 
lance in  his  hands  to  his  successors  in 
office: — Held,  that  the  plaintiff  was 
not  "  a  servant,  or  person  employed 
in  the  capacity  of  a  servant,"  within 
the  7  &  8  Geo.  4,  c.  29,  s.  47,  as  to 
embezzlement.       Williafns  v.  Stott, 

675 

2.  If  a  good  innuendo  in  a  declara- 
tion, ascribing  a  particular  meaning  to 
alleged  slanderous  words,  be  not  sup- 
ported in  evidence,  the  plaintiff  can- 
not reject  it  at  the  trial,  and  resort  to 
another  meaning.  Ibid. 
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should  be  paid  out  of  the  purrliase- 
money,  and  signed  an  authority  to  the 
auctioneer  to  that  effect.  The  sale 
then  proceeded,  and  the  vessel  was 
knocked  down  to  C.  for  800/.  Im- 
mediately after  tJie  sale,  B,  and  the 
other  creditors  applied  to  C.  for  pay- 
ment, and  he  promised  that  he  would, 
on  the  following  Thursday,  bring  the 
purchase-money ybr  the  auctioneer  to 
pay  the  creditors  with,  C,  did  not  do 
so: — Heldj  that  the  agreement  for 
payment  of  the  repairs  out  of  the 
purchase-money,  of  which  C.  was 
cognizant,  and  had  assented  to,  pre- 
cluded him  from  maintaining  trover 
until  such  payment  was  made.  Nor- 
tis  V.  Williams,  842 

UNDERTAKING. 

1.  At  a  meeting  of  the  creditors  of  a 
bankrupt  for  the  eboice  of  assignees, 
the  creditors  all  refused  to  become 
assignees,  and  requested  A.  B.^  a 
stranger  to  the  estate,  to  become  as- 
signee. A,  B,  stated  that  he  would 
incur  no  liabilities;  but,  on  the  en- 
gagement of  the  solicitor  to  the  com- 
mission to  indemnify  him  against  the 
consequences,  A.  B,  consented  to  be- 
come assignee  :^-Held,  that  this  en- 
gagement was  not  illegal.  Gilmour 
V.King,  612 

2.  The  solicitor  of  the  London  cre- 
ditors of  a  bankrupt  in  the  country 
wrote  to  B.f  the  solicitor  of  the  coun- 
try creditors  of  the  same  bankrupt, 
the  following  letter:  **  I  am  willing, 
on  behalf  ol  the  London  creditors*  to 
bear  two- thirds  of  the  expense  of 
Messrs.  B.  and  B.t  or  such  barrister 
as  you  may  think  fit  for  resisting  Mr. 
K.'s  prool'  under  the  commission,  and 
of  investigating  the  accounts  of  the 
assignees  at  the  meeting  on  the  1 8th 
instant.  J  hereby  undertake  to  bear  and 
pay  an  behalf  of  these  creditors  two 
tltirds  of  the  expenses  incident  thereto 
accordingly"     And  the  meeting  be- 


ing afterwards  adjotmied.  A,  wrote  to 
B.  another  letter,  in  which  he  takl, 
*'  I  shall  have  no  olijection  to  bear  as 
before  the  proportion  of  empense  of 
the  barrister  attending  the  meeting 
stated  in  your  letter:" — Held^  that 
A,  was  personally  liable  for  the  pro- 
portion of  the  expenses.  Hall  v. 
Ashunft,  714 

VARIANCE* 

In  an  action  for  libel,  the  libel  as  it 
was  set  out  on  the  record  imputed  to 
the  plaintiff  '*  mismanagement  or  ig- 
norance." The  evidence  was,  that 
the  expression  in  the  libel  (which  bad 
been  destroyed)  was  "  ignorance,  or 
inattention.*' — Held,  a  fatal  variance. 
Brooks  V,  Blanshardf  779 


VENUE. 

Changing. 

1.  A  motion  to  change  the  venue 
on  special  grounds  ought  to  be  made 
after  plea  pleaded. — CotteriU  v.  Dix- 
on, 661 

2.  The  venue  may  be  changed  in  an 
action  upon  a  written  agreement  to 
pay  a  sum  of  money  on  a  day  certain, 
and  if  not  then  paid  to  secure  the 
same  by  mortgage.      Slade  v.  Trew, 

584 

WAIVER. 

Where  a  copy  of  a  rule  served  was 
not  intitled  in  any  cause,  the  party's 
appearing  by  counsel  to  take  the  ob- 
jection does  not  operate  as  a  waiver 
of  the  irregularity.  Wood  y,  Critck- 
field,  72 

WILL. 
I.  Execution  of. 
See  Power  of  Appointment. 
1 .   A  will  of  lands,  subscribed  by 
three  witnesses  in  the  testator's  pre- 
sence and  at  his  request,  is  well  exe- 
cuted, though  none  of  the  witnesses 
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mm  the  testator  sign  h,  and  only  two 
of  them  saw  bis  signature.  Joknstm 
V.  JohMOHf  1 40 

2.  A  codicil  was  duly  executed 
and  attested)  and  expressly  referred 
to  an  unexecuted  will  on  the  same 
paper: — Heidi  that  such  execution 
gave  effect  to  the  will,  and  that  il 
thereby  became  a  good  will  of  lands. 
Doe  d,  H^illianu  v.  Evans,  42 

II.  Revocation  of. 
Testator,  seised  of  a  reversion  ex- 
pectant on  a  term  of  years  created  as 
a  mortage  for  1200/.,  devised  the 
same,  and  afterwards  agreed  with  A. 
B.,  that  A.  B.  should  pay  off  the  old 
mortgage,  and  take  an  assignment  of 
the  term  to  secure  that  sum,  and 
1 800/  more  to  be  lent  to  the  testator. 
The  1200/.  was  to  he  paid  off  im- 
mediately ;  and,  until  the  1 800/.  was 
procured,  the  term  was  to  be  assigned 
to  a  trustee  for  the  testator.  In  pur- 
suance of  this  agreement  the  1200/. 
was  paid  off,  and  the  term  was  as- 
signed to  E,  I'\  in  trust  for  the  testa- 
tor, his  heirs  and  assigns,  and  to  be 
held,  assigned,  and  disposed  of,  as  he 
or  they  should  direct  or  appoint. 
Shortly  afterwards  the  term  was  as- 
signed by  E.  F.,  by  the  direction  of 
the  testator,  to  ^.  ^.,  to  secure  the 
3000/.: — Held^  that  tlie  will  was  not 
revoked.     Johnson  v.  Johnson,    140. 

WITNESS. 

See  Attachment. 
Evidence. 

1.  An  action  will  lie  against  a  wit- 
ness for  non-attendance  in  pursuance 
of  a  subpoena,  although  the  plaintiff 
was  not  nonsuited,  but  withdrew  his 
record  in  consequence  of  the  absence 
of  the  witness.    Mtdlett  v.  Hunt,  752 

2.  In  a  declaration  in  case  for  not 
attending  as  a  witness  in  pursuance  of 
a  subpoena,  there  was  no  distinct  alle* 
gation  of  a  good  cause  of  action  in 
the  original  suit;  but  it  was  stated 


that  the  defendant  could  have  given 
material  evidence  for  the  plaintiff,  and 
that  without  his  evidence  the  plaintiff 
could  not  safety  proceed  to  trial,  and 
that  by  reason  of  his  non-attendance, 
and  because  the  plaintiff  could  not 
safely  proceed  to  trial  without  his  tes- 
timony, he  was  forced  and  obliged  to, 
and  did  withdraw  the  Nisi  Prius  re- 
cord.— Held  sufficient  ajler  verdict. 

Ibid. 

3.  The  same  declaration  alleged, 
that  the  subpoena  was  made  known, 
and  shewn  to  the  defendant.  The  evi- 
dence was,  that  the  subpoena  was 
made  known,  and  conduct  money  was 
taken  by  the  witness,  but  the  original 
subpoena  was  not  shewn : — Held,  that 
it  was  not  necessary  for  the  purposes 
of  such  action  that  the  original  sub- 
poena should  be  shewn,  (unless,  per- 
haps, where  the  party  demanded  to 
see  it),  and  that  the  part  of  the  alle- 
gation as  to  shewing  the  subpoena 
might  be  rejected.  Ibid. 

4.  A  witness  who  was  subpoenaed 
by  the  plaintiff  in  an  action  for  use 
and  occupation,  and  could  have  given 
evidence  as  to  the  use  and  occupation, 
and  could  also  have  rebutted  a  set-off 
which  was  expected  to  be  insisted  on 
as  a  defence,  did  not  appear  in  pur  • 
suance  of  his  subpoena.  There  was 
another  witness  as  to  the  use  and  oc- 
cupation. When  the  cause  was  call- 
ed on,  the  counsel  on  both  sides  were 
absent.  The  attorney  for  the  plaintiff 
proved  that  he  could  have  handed 
over  the  draft  brief  to  other  counsel 
who  were  in  attendance,  and  that  he 
withdrew  the  record  solely  on  account 
of  the  absence  of  the  witness  who 
did  not  appear : — Held,  that  the  wit- 
ness was  liable  in  an  action  for  not 
appearing  in  pursuance  to  his  subpoena. 

Ibid. 
5,    It  is  a  question  for  the  discre- 
tion o^  the  Master,  in  each  particular 
case,  whether  the  expenses  of   wit- 
nesses broufrht  from  abroad  should  be 
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allowed  on  taxation.  The  act  of  1 
H'ilL  4,  c.  22,  for  the  examination  of 
witnesses  on  interrogatories,  has  made 
no  alteration  in  this  respect.  M^Al^ 
fine  V.  Falis^  795 

WRIT  OF  SUMMONS. 
See  Action,  Commencememt  of. 
1.  If  the  notice  of  declaration  be 


WRIT  OF  SUMMONS. 

for  a  different  cause  of  actioo  from 
that  stated  in  the  writ  of  summons,  it 
is  irregular.      King  v.   Skejfington^ 

2.  In  assumpiit  the  writ  of  sum- 
mons must  follow  the  form  No.  1,  in 
the  schedule  to  the  2  fVili.  4,  c.  39. 
If  it  do  not,  it  is  irregular.  Ibid. 


END   OF    VOL.    I. 


LON  DON : 

W.  M'DOWAI-L.   PKMII«llT01f  ROW, 

eouoH  •grARB. 
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